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RAILROAD REGULATION UNDER THE 
TRANSPORTATION ACT 


T. W. VAN METRE 
Associate Professor of Transportation, Columbia University 


held in New York, November 21-22, 1919, was devoted 

to a discussion of railroad legislation. At that time it 
was clear that the period of Federal operation of railroads, 
which had begun late in December, 1917, was approaching an 
end, and Congress was wrestling with the problem of formulat- 
ing a new policy of railroad regulation. It was apparent that 
there was to be a radical departure from the policy in effect at 
the time Federal control began. For several years the opinion 
had been gaining in strength that the system of railroad regu- 
lation established by the laws passed in 1887, 1906 and IgIO 
was faulty in principle, and there was an insistent demand 
for comprehensive changes. But while there was almost uni- 
versal dissatisfaction with the old methods of regulation, there 
was a wide divergence of view as to what the new railroad 
policy should be. Congress was deluged with “ plans”, each 
plan representing, for the most part, an effort to protect the 
interests of the group which proposed the plan. At the meet- 
ing of the Academy in 1919 the leading proposals with respect 
to railroad legislation were fully discussed. The published 
proceedings of the meeting * constitute a record of the views 
then held by legislators, railroad managers, shippers, capital- 
ists, labor leaders and prominent economists. The Trans- 
portation Act of 1920 showed evidence of the influence of many 
of the interests represented at that meeting. 

The Transportation Act has now been in effect twenty-six 
months, and the Academy has obtained, from the same interests 
which took part in the discussion of 1919, an appraisal of the 
influence of the law upon the transportation business of the 
United States and upon the many other economic activities 
with which the railroads are closely related. What have been 
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the chief results of the Transportation Act? Is the policy 
embodied in that law superior to the policy which preceded 
it? Does the experience of the past two years warrant a belief 
that we have a reasonably satisfactory system of railroad 
regulation? Or should the Transportation Act be amended? 
And if so, in what particulars? 

Among the many changes which the Transportation Act 
made in the railroad policy of the Federal Government there 
were three of outstanding importance. First, the law con- 
tained a rule of rate-making for the guidance of the Interstate 
Commerce Commission, that body being directed to establish 
a level of rates “so that carriers as a whole (or as a whole 
in each of such rate groups or territories as the Commission 
may from time to time designate) will, under honest, efficient 
and economical management and reasonable expenditures for 
maintenance of way, structures and equipment, earn an aggre- 
gate annual net railway operating income equal, as nearly as 
may be, to a fair return upon the aggregate value of the rail- 
way property of such carriers held for and used in the service 
of transportation.” The enactment of this rule of rate-making, 
while something new in Federal legislation, was nevertheless 
little more than the recognition of a right which the carriers 
presumably had always possessed. Of much greater signi- 
ficance was the provision of the law designed to meet the prac- 
tical problem arising from the application of such a rule of 
rate-making. A body of rates which would yield a fair return 
to the carriers as a whole would permit many carriers having 
exceptional advantages in the way of rich traffic territory, 
favorable conditions of operation, and well located terminals, 
to obtain a return “ substantially and unreasonably in excess 
of a fair return.” The recognition of this fact led to the 
adoption of a principle before unheard-of in Federal law, 
the recapture or recovery by the government of a portion of the 
income of those carriers whose earnings might exceed an 
amount deemed to be fair and reasonable. It was originally 
the plan of the Senate to meet the situation created by the 
unequal earning capacity of strong and weak roads by com- 
pelling the consolidation of the railroads of the country into 
a few great systems, which might employ uniform rates on 
competitive traffic and, at the same time, earn substantially the 
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same rate of return upon the value of their property. In the 
final draft of the bill, however, the compulsory feature of the 
consolidation program was eliminated. 

The second important feature of the Transportation Act rep- 
resented an effort to bring into effect a unified, national system 
of rate regulation, to replace the dual system of state and 
Federal control. The exercise of mutually exclusive powers by 
state and federal authorities had long been a fruitful source of 
controversy, and in many instances conflicting policies of regu- 
lation had resulted in the creation of those unreasonable dis- 
criminations the prevention of which had been the chief pur- 
pose of regulating the railroads. Under the Interstate Com- 
merce Act, as amended in 1920, when the Interstate Commerce 
Commission finds that rates imposed by state authority cause 
any undue discrimination against interstate or fareign com- 
merce, it may prescribe rates which will remove the discrim- 
ination ; and such rates must be observed by the carriers, “ the 
law of any State or the decision or order of any State authority 
to the contrary notwithstanding.”’ 

The third outstanding feature of the Transportation Act 
was the provision for the establishment of machinery to deal 
with labor difficulties on railroads. The law did not make 
strikes illegal, but it declared it to be the “ duty of all carriers 
and their officers, employees, and agents to exert every reason- 
able effort and adopt every available means to avoid any inter- 
ruption of operation of any carrier growing out of any dispute 
between the carrier and the employees or subordinate officials 
thereof.” The act directed that all disputes be considered, 
and if possible, decided, by conference between representatives 


of the carriers and of the employees directly interested. For 


the adjudication of disputes not capable of being settled by 
conference it authorized the creation of Railroad Boards of 
Labor Adjustment, and established the Railroad Labor Board. 
The Adjustment Boards were designed to deal with all disputes 
not involving wages. Because of differences of opinion be- 
tween employees and managers as to how these Boards should 
be constituted—whether they should be local, regional or 
national—they have not been established. The only official 
labor tribunal to come into existence by virtue of the Trans- 
portation Act was the Railroad Labor Board, consisting of 
{s} 
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nine members appointed by the President, the members being 
divided into three equal groups, representing respectively labor, 
management and the public. The Board was authorized to 
state what in its opinion constituted reasonable standards of 
wages and working conditions for railroad labor, being directed 
to take into consideration the cost of living, the scales of wages 
in other industries, the hazard of employment, and other 
relevant circumstances and conditions. The Act did not pro- 
vide that the decisions of the Board should be binding, and it 
prescribed no means by which the orders of the Board could 
be enforced. 

Many other changes in the system of railroad regulation 
were made by the Transportation Act. Among the leading 
changes in policy was the reversal of the attitude of the govern- 
ment toward the practice of pooling, the fifth section of the 
Interstate Commerce Act being amended to permit carriers, 
under the supervision of the Interstate Commerce Commission, 
to pool both traffic and earnings. The traditional attitude of 
the government toward railroad consolidation was also modi- 
fied. Whereas consolidation had previously been regarded with 
disfavor, and not infrequently declared illegal, the Interstate 
Commerce Commission was now directed to prepare a plan 
for the consolidation of all the railroads of the United States 
into a limited number of competitive systems; and provision 
was made that after the Commission had completed its work 
the carriers might voluntarily enter into consolidations con- 
forming to the Commission’s final plan. The long-and-short- 
haul rule of the fourth section of the Interstate Commerce Act 
was amended, though the general principle adopted in 1910 
was retained. The Cummins amendment governing the estab- 
lishment of rules with respect to the liability of the carriers for 
lost and damaged freight was again modified, to give added 
protection to shippers. The long-continued agitation for Fed- 
eral regulation of railroad capitalization at last bore fruit, 
the new law requiring carriers desiring to issue securities to 
obtain the approval of all proposed issues by the Interstate 
Commerce Commission. Unwise and unnecessary extension of 
railroad facilities was guarded against by requiring companies 
contemplating the construction of new lines to secure from the 
Interstate Commerce Commission a certificate of public con- 
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venience and necessity. Likewise it was provided that the 
abandonment of existing railroad facilities could not take place 
without the consent of the Commission. 

The membership of the Commission was increased from nine 
to eleven. In addition to receiving the new powers previously 
mentioned, the Commission was authorized to establish mini- 
mum as well as maximum rates; it was given a larger degree 
of control of car service, and authority to direct the routing 
and distribution of traffic in times of emergency. It was 
empowered to require a carrier to permit the use of its terminal 
facilities by other carriers, to prescribe equitable divisions of 
joint earnings, to direct the routing beyond the lines of initial 
carriers of traffic not routed by shippers, and to exercise a 
closer supervision over railroad accounts and records. In 
one respect the authority of the Commission was curtailed, the 
time of suspension of proposed changes in rates being reduced 
from 120 days and an additional period of six months to 120 
days and an additional period of 30 days. 

In addition to establishing a new system of railroad regu- 
lation the Transportation Act made provision for the adjust- 
ment of the financial relations of the railroads and the 
government, gave to such carriers as chose to accept it 
a guaranty of net earnings for the six months following March 
I, 1920, equal to one-half the annual rental paid by the gov- 
ernment during the period of Federal control, and appropriated 
$300,000,000 out of which railroad companies might secure 
loans during the first two years of private operation. 

The twenty-six months that have passed since the enactment 
of the Transportation Act have witnessed a trial of virtually all 
those provisions of the law which marked a departure from 
the former railroad policy. While conditions have not been 
such as to permit a thoroughly adequate test of the law, there 
has been sufficient experience to make possible an estimate 
of its merits and defects. 

Public interest has centered naturally upon the events con- 
nected with the three most important features of the Act, 
those having to do with the application of the rule of rate- 
making, the regulation of state rates by Federal authority, and 
the work of the Railroad Labor Board. The operation of 
other portions of the law has not, however, been attended with 
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insignificant results. The Interstate Commerce Commission 
made exceedingly effective use of its increased powers over 
car service during the months immediately following the 
termination of Federal control, when the freight business of 
the railroads was unusually heavy. The regulation of the 
issuance of securities by the Commission has done much, on 
the whole, to allay the fear of a recurrence of the financial 
operations which in past years brought disaster to owners of 
railroad stocks and bonds. The Commission has published its 
tentative plan of railroad consolidation, following the plan 
prepared, at the Commission’s direction, by Professor William 
Z. Ripley of Harvard University. New forms of bills of 
lading for domestic and export freight have been adopted, 
defining more clearly the exact nature of the legal obligations 
of carriers and shippers. The promulgation of numerous or- 
ders suspending and cancelling railroad tariffs providing for 
reductions in charges indicates that the Commission is making 
use of its new power to establish minimum charges. 

One of the first important duties which confronted the Com- 
mission, under the terms of the Transportation Act, was to 
endeavor to establish a level of railroad charges sufficiently 
high to give the carriers a fair rate of return. The law stipu- 
lated that for the two years following March 1, 1920, the Com- 
mission should take as a fair rate of return a sum equal to 
5% per cent of the value of the carriers’ property, to which 
might be added, in the discretion of the Commission, one-half 
of one per cent, to provide for additions and improvements. 
Late in July, 1920, the Commission ordered a horizontal in- 
crease of interstate freight rates and passenger fares. Four 
rate territories were designated, an Eastern, a Southern, a 
Western, and a Mountain-Pacific. In the Eastern territory 
the increase of charges for the transportation of freight was 
40 per cent, in the Western district 35 per cent, and in each 
of the other two regions 25 per cent. A twenty-per-cent in- 
crease of passenger fares was authorized, and a surcharge of 
50 per cent imposed upon Pullman fares, the proceeds to go 
to the railroad companies. 

After the authorization of the increase of interstate charges 
the railroad companies asked the various state railroad and 
utility commissions to authorize equivalent increases upon 
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intrastate traffic. In some states the applications of the carriers 
were granted, in some they were denied with respect to pas- 
senger fares and granted with respect to freight rates, and in 
other states the applications met with refusals to permit any 
increase of a substantial nature. The carriers appealed to the 
Interstate Commerce Commission to order an increase in intra- 
state charges, where such increases had been denied by state 
authorities, upon the ground that the disparity between inter- 
state and intrastate rates resulted in an undue discrimination 
against interstate commerce. The Commission acceded to 
the request of the carriers, and in a series of notable decisions 
ordered an increase of intrastate rates and fares corresponding 
in general to the increases which it had previously author- 
ized on interstate business. A number of states challenged 
the power of the Commission to increase the general level of 
intrastate rates. In a test case involving the order made with 
regard to rates in Wisconsin the Supreme Court upheld the 
action of the Commission, vindicating its right to alter intra- 
state rates, not only when there was discrimination against 
a particular person or locality, but when it should find state 
rates so low, compared with interstate rates, as to prevent the 
carriers from earning from their intrastate business a reason- 
able proportion of the revenue to which, under the terms of 
the Transportation Act, they are entitled. 

Of equal importance with the rate-making activities of 
the Interstate Commerce Commission has been the work of 
the Railroad Labor Board. For some time before the Trans- 
portation Act was passed there was much unrest in the ranks 
of railroad labor. Prices had advanced immoderately since 
1915, and while the United States Railroad Administration 
had been generous in its treatment of labor, the workers felt 
that the advance in the rate of compensation had not been com- 
mensurate with the increase in the cost of living. Local dis- 
turbances seriously impeded the operation of the railroads 
during the closing months of Federal control, and a general 
stoppage of work was averted in the spring of 1920 only be- 
cause of the prospect of a speedy consideration of the wage 
situation by the Railroad Labor Board. Immediately after 
the Board was organized it undertook a settlement of the 
wages question, and on July 20, 1920, it rendered a decision 
granting to all classes of railroad labor a substantial increase 
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of wages, retroactive to May 1. By this decision the annual 
outlay of the carriers for wages was advanced twenty-two per 
cent. In the fall of 1920 the railroads found it necessary to 
take steps to reduce expenses. The business depression which 
had begun in the summer caused a marked decline in the 
volume of railroad traffic, and the increased rates granted by 
the Interstate Commerce Commission fell far short of supply- 
ing the fair return of six per cent authorized by the Trans- 
portation Act. The Labor Board was asked not only to 
authorize a reduction of wages, but to abrogate the working 
rules and agreements which had been inherited from the 
Railroad Administration, and which the carriers asserted to 
be the cause of large annual losses. In 1921 the Labor Board 
authorized a twelve-per-cent reduction of wages, and it also 
ordered new working agreements to be adopted to replace those 
put into effect during the period of Federal control. During 
the short time of its existence the Board has been exceedingly 
active, handing down numerous decisions affecting the entire 
railroad service, and issuing many orders with respect to dis- 
putes on the lines of individual carriers. One of its most 
noteworthy achievements was the effective part it took in 
averting the threatened railroad strike in October, 1921. 

The operation of the Transportation Act has evoked a 
great deal of criticism. It was unfortunate that the law had 
its earliest trial during a period of business depression. It was 
particularly unfortunate that the large rate increases granted 
by the Interstate Commerce Commission came at a time when 
the general level of commodity prices, and especially of the 
prices of farm products, was steadily declining. While there 
is little ground for the belief that the increase of transportation 
rates contributed in any marked degree to the business de- 
pression, it was inevitable that in many quarters the new rates 
should be held as the primary cause of the hard times. There 
have been many demands for the unconditional repeal of the 
entire rule of rate-making, and there has also been an unfor- 
tunate tendency to encourage interference with the work of 
the Interstate Commerce Commission by legislative and execu- 
tive officials. The work which the Commission has done in 
the readjustment of rates believed to be unreasonably high and 
the recent partial revival of business have done much, how- 
ever, to still the criticism of the rate-making provisions of the 
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Transportation Act. So far there has been no recapture of 
excess earnings from individual carriers, though the Com- 
mission is now preparing to undertake this work. It is highly 
probable that the railroads affected will challenge the constitu- 
tionality of this feature of the law. The carriers of trunk line 
and of central freight association territories have already called 
into question the legal right of the Commission to order a 
general readjustment of the divisions of joint earnings. 

The invasion by the Federal Government of the right previ- 
ously exercised by states to regulate intrastate commerce has 
been more sharply criticised than the rule of rate-making, and 
an attempt is being made to modify that portion of the law 
which, according to the Supreme Court, gives the Interstate 
Commerce Commission authority to adjust the general level of 
intrastate rates in accordance with the needs of the carriers 
for revenue. Senator Cummins has said that it was not the 
intention of the framers of the law to give to the Commission 
such sweeping power, it being thought that the law would 
permit the Commission to modify intrastate rates only in cases 
where the disparity between state and interstate charges re- 
sulted in discrimination against particular individuals or par- 
ticular localities. 

The chief criticism of the Transportation Act has been in 
connection with the provisions for the adjustment of labor 
troubles. The Labor Board has met with a comparatively small 
measure of public approval, and it has not been looked upon 
with great favor either by the railroad managers or by the 
railroad employees. Railroad labor unions have achieved a 
position of much strength in recent years by virtue of the 
Adamson Law and because of the deferential policy of the 
Railroad Administration. They have a feeling of confidence 
in their power to bring to a successful issue a contest with 
the railroad managers, and consequently they are inclined to 
regard with disfavor the creation of arbitration tribunals of 
any character. Because of the business depression the rail- 
road managers have a large measure of confidence in their 
ability to dictate terms to their working forces in case of a 
strike, and many of them feel that the Labor Board is an im- 
pediment to the speedy readjustment of wages and working 
rules which in their opinion the present condition of the trans- 
portation industry justifies. The difference of opinion be- 
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tween railroad executives and the Board as to the scope of the 
Board’s jurisdiction has tended to prevent the new tribunal 
from exercising the influence that was expected. The public, 
on the whole, has been impressed with the fact that the scale 
of wages of railroad workers has not declined so rapidly as 
the scale of wages of workers in other industries, and feeling 
that high wages have been largely responsible for high rail- 
road rates, it has been inclined to condemn the Railroad Labor 
Board for failure to bring about a more expeditious reduction 
of railroad expenses. The effective action of the Board at the 
time of the threatened strike in October, 1921, tended, how- 
ever, greatly to increase its prestige, and gained for it many 
more friends than it had previously possessed. Perhaps the 
greatest pretext for criticism of the Labor Board, both by the 
carriers and by the public, has been the fact that the control of 
railroad wages has been entrusted to one administrative body 
and the control of rates to another, without specific provision 
for close cooperation between the two. The demand for the 
unconditional abolition of the Labor Board has not been so 
urgent as the demand that the Board be abolished and its 
functions vested in the Interstate Commerce Commission. 

It is not improbable that the Transportation Act will be 
modified in the not distant future, though with the partial 
recovery of business and the gradual improvement of the 
financial position of the carriers the opinion is unquestionably 
gaining strength that it would be well to leave the law un- 
disturbed for a time in order to see how it will function under 
more nearly normal conditions of business than have prevailed 
during the past two years. At any rate it is not to be ex- 
pected that the law will be changed as extensively as its sever- 
est critics desire. It must be remembered that if the law is 
amended merely so as to eliminate its three most important 
features the country will be thrown back upon virtually the 
same railroad policy that existed in 1917. One has only to 
remember the almost universal condemnation of that policy 
to understand how unwise it would be to return to it. What- 
ever has been the criticism of the Transportation Act there are 
few who will not admit that the policy which it embodies is 
superior to the former railroad policy. The general accept- 
ance of this fact affords strong basis for the belief that there 
will be no hasty and ill-considered changes. 
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RAILROAD LABOR AND THE LABOR PROBLEM 


HENRY R. SEAGER 
Professor of Political Economy, Columbia University 


E primary purpose of the Academy of Political Science 
is educational. It was founded in recognition of the 
fact that there is a large and growing body of Ameri- 
cans who wish really to understand both sides of the questions 
that concern us as citizens. As a contribution to our educa- 
tional program these meetings to discuss the Railroads and 
Business Prosperity are especially significant. They are a 
deliberately planned follow-up of the similar meetings which 
the Academy held in November, 1919, on Railroad Legislation. 
At that time, as you will all recall, Congress was wrestling 
with the problem of the terms on which the railroads should 
be turned back to their owners. The sessions of the Academy 
then held dealt with every important phase of that subject. 
Senator Cummins explained the virtues of his bill. Repre- 
sentative Merritt told why the House bill, the Esch Bill, was 
a better measure. An interstate commerce commissioner, rail- 
road executives, railroad labor union officials, spokesmen for 
shippers, for the stockholders and for the public, and the in- 
evitable professors, were all given opportunity to present their 
views. There resulted a volume of PROCEEDINGS which contri- 
buted greatly to the enlightenment of our members, of the 
public, and even of Congress, as the good features—I will say 
nothing of the others—of the Transportation Act of 1920, 
which soon followed, clearly demonstrated. 

Today we come together to appraise that measure in actual 
operation. As two years ago, so today, we are still confronted 
by the railroad labor problem as the most difficult aspect of the 
whole railroad question. I have been asked to relate the 
problem to the labor problem in general. The relation seems 
to me so obvious that I need take but a few minutes of your 
time to characterize it. 

The railroads have long been recognized as a business “ af- 
fected with a public interest ”, a “ public utility ”, as the phrase 
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goes. This means that while their business is not government 
business it is also not strictly private business. In recognition 
of its quasi-public nature we began thirty-five years ago to 
subject the charges they might impose and the quality of service 
they must render to regulation through the Interstate Com- 
merce Commission. Just as the railroads occupy a middle 
ground between public business and private business, so rail- 
road employees occupy a middle position between public em- 
ployees and private employees. We have been very slow in 
realizing just what this implies. For many years we placed 
sole reliance on mediation and voluntary arbitration to adjust 
railroad labor disputes. Even the Transportation Act, while 
creating the Railroad Labor Board, is vague in its definition 
of the powers of this Board and provides no adequate sanction 
for the enforcement of the Board’s decisions. 

This deliberation in recognizing the quasi-public nature of 
railway employment and extending to railway employees some 
of the protection as regards certainty and continuity of status 
and some of the responsibility as regards regularity in the 
performance of their duties that apply to public employees, 
reflects the difficulty of the problem. It is well that we are 
taking ample time to settle the railroad labor problem. It is 
helpful that the timid steps toward an adequate railroad labor 
policy in the Transportation Act are being subjected to judicial 
review, even if some of the decisions seem to weaken rather 
than to strengthen the labor provisions of that measure. The 
goal to be aimed at is coming to be more and more clearly 
perceived by all concerned. As regards the public it is maxi- 
mum efficiency on the part of the railroad employees and pro- 
tection against the interruption of railroad service; as regards 
the employees it is the ‘“‘ just and reasonable” wages and work- 
ing conditions prescribed by the Transportation Act, coupled 
with such participation in the determination of those con- 
ditions as will call forth loyal and efficient service; as regards 
railroad executives it is such degree of control over the oper- 
ation of the railroads as will enable them to do their work 
efficiently and to secure the most loyal and efficient cooperation 
of their fellow employees. As regards the owners of railroad 
securities it is such an adjustment of labor costs to revenues 
as will afford them a fair and reasonable return on their bona- 
fide investments. 
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I shall not anticipate the speakers who succeed me by at- 
tempting to say how this goal is to be attained. But, con- 
sidering together these different aims, there are two principles 
which in the future development of our railroad labor policy 
should, in my judgment, receive clearer recognition. The 
first is the principle that the operating employees and the 
shop employees present separate and distinct problems. Con- 
tinuous service on the part of the operating employees on 
every division of every railroad system in the country is essen- 
tial to the public welfare. This is not true of the shop 
employees of any railroad. In my opinion only harm and 
confusion have resulted from trying to apply exactly the same 
method for adjusting disputes to the operating employees and 
to the shop employees. Operating employees are quasi-public 
employees in a sense that entitles them, in return for guarantees 
of continuous service, to a definite and fully protected status. 
Shop employees are little, if at all, different as regards the 
importance of the services they render from private employees 
in the many private plants which do the same work for the 
railroads in some sections of the country that is done by the 
railroad shops in other sections. As I am a strong believer in 
leaving labor questions to voluntary adjustment, under proper 
safeguards protecting the right of the individual employee to 
organize, I do not believe that any useful purpose would be 
served by restricting the right of shop employees to strike 
should they desire, at any rate, unless and until we come to 
adopt such a policy for other employees in manufacturing and 
repair plants. On the other hand, if the operating employees 
should ever again attempt to exercise the right to strike, which 
they enjoy, there are clear indications that public opinion 
would demand its curtailment. Such curtailment would be 
fair and proper only if it were coupled with the adoption of 
standards as regards wages and working conditions and con- 
tinuity of employment that made the use of the strike weapon 
clearly no longer necessary as a means of securing the just and 
reasonable conditions, which the Transportation Act prescribes. 

The other principle is that whatever public authority is 
charged with adjusting disputes involving the operating em- 
ployees, it must recognize that it is its duty to seek and find 
some other and better basis for determining wages and work- 
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ing conditions than reliance on settlements that may be im- 
posed by railroad executives through their superior power, or 
that may be wrung from such executives because of the superior 
power of the organized employees. From this point of view 
the statement with which the Railroad Labor Board prefaced 
the first wage decision which it rendered on July 20, 1920, 
advancing wages for the collective railroad employees of the 
country, was highly disappointing. It said: ‘‘ The Board has 
been unable to find any formula which, applied to the facts, 
would work out a just and reasonable wage for the many 
thousands of positions involved in this dispute.” The ob- 
jection to this statement is not that it would have been reason- 
able to expect the Board to find such a formula after its few 
weeks’ study of the problem but that it implies that no such 
formula or formule are to be found. If, instead of contenting 
itself with such a pessimistic utterance as regards the possi- 
bility of placing its decisions on a scientific and defensible 
basis, it had recognized the grounds for distinguishing between 
operating employees and shop employees, and indicated its 
determination to seek a proper basis for the determination of 
the wages and working conditions of operating employees, so 
that in its decisions rules would in time be laid down which 
would justify curtailing the right of operating employees to 
interrupt the railroad service of the country, the public would 
now entertain a much higher opinion of the Board and much 
greater confidence in its ability to lead in the solution of the 
railroad labor problem. 
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FUNCTIONS AND POLICIES OF THE RAILROAD 
LABOR BOARD 


FRANK H. DIXON 
Professor of Economics, Princeton University 


to recall the more significant provisions of the Trans- 

portation Act of 1920 relating to labor—that portion 
enacted under the title ‘“‘ Disputes between Carriers and their 
Employees and Subordinate Officers”. The fundamental 
purpose of this portion of the statute is revealed in the first 
sentence of Section 301, which declares it to be the duty of all 
carriers and their officers and agents to exert every reasonable 
effort and adopt every available means to avoid any inter- 
ruption to operation growing out of a dispute between carrier 
and employees. Uninterrupted transportation is essential to 
the life and happiness of the people and it is wholly proper 
that this thought should be kept in the forefront of any legis- 
lation concerning labor controversies on the railways of the 
country. 

Following this general injunction the specific plan is de- 
veloped. All disputes must be considered, and if possible, 
must be decided in conference between authorized representa- 
tives of those directly interested in the dispute. This initial 
conference usually would take place on the individual railway, 
but if the dispute were of wider extent, it might conceivably 
involve many carriers. Failure to reach a decision in such 
a conference is provided for by boards of reference to which 
the controversy may be sent. 

In the first place, there are the Railroad Boards of Labor 
Adjustment. These boards may be established by agreement 
between carriers and employees. They may be limited to a 
single line, to a group of carriers, or they may comprise the 
carriers as a whole. They are to be bipartisan in character. 
Their jurisdiction is an appellate one, and covers only such 
disputes as involve grievances, rules or working conditions, 
but not wages. Such a board, when set up, receives for hear- 
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ing any dispute not settled by local conference, upon the appli- 
cation of any carrier or employee organization, or the petition 
of not less than one hundred unorganized employees. Further- 
more, this Board either on its own initiative or upon the 
request of the national Labor Board, may take jurisdiction 
whenever it is of the opinion that the dispute is likely sub- 
stantially to interrupt commerce. 

Finally, at the apex of the pyramid is the Railroad Labor 
Board, an arbitration body consisting of three representatives 
each of labor, the carriers and the public. It takes jurisdiction 
of disputes concerning working conditions not settled by Ad- 
justment Boards or concerning which it decides that Adjust- 
ment Boards have not exhibited due diligence. In case no 
Adjustment Board has been organized, it takes the place of 
this subordinate body and receives the dispute on appeal 
directly from the local conference. 

So far as wage disputes are concerned, the Railroad Labor 
Board assumes direct jurisdiction on appeal from the local 
conference without the intermediation of any Adjustment 
Board. And it may go further and upon its own initiative 
suspend the operation of any original decision concerning 
wages made locally, if it is of the opinion that the decision 
involves such an increase as will be likely to necessitate a sub- 
stantial readjustment of the rates of any carrier. Decisions 
are to be made public by transmittal to the President and to 
the Commission. If an order of the Board is disobeyed, it may 
hear and determine the violation and make public its finding. 
But it has no weapon of enforcement beyond that of publicity. 

This Board has been in existence for nearly two years, long 
enough to develop its policy at least in outline and give indi- 
cation of what are to be its fundamental guiding principles. 
Certainly it has had a sufficiently varied experience during its 
brief and busy life to prevent it from sinking to the level of 
bureaucratic routine. Catapulted into the midst of a situation 
seething with discontent and threatened outbreak, the Labor 
Board was compelled at the beginning to act under pressure 
and without that deliberation that should characterize the 
decisions of a judicial body. And working under pressure 
has been the habit of the Board almost continuously since the 
beginning. It may have made some mistakes. It certainly 
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has not met with universal approbation. But its work should 
be judged with due consideration of the conditions under 
which the Beard was created and under which it has been 
compelled to work. 

In the determination of the reasonableness of wages it was 
under the guidance of Congress, which laid down seven con- 
ditions that were to be taken into consideration. Hazard, 
skill and responsibility were obvious factors, as were character 
and regularity of employment. Inequalities in previous wage 
adjustments were certainly pertinent considerations, for until 
the wage base was determined to be sound and fair, no increases 
or decreases therefrom could be fairly appraised. But the 
Board naturally shrank from an investigation that would con- 
sume much valuable time and carry it far afield, and this factor 
was given slight attention. Cost of living, which the em- 
ployees use as an argument for increases when prices are rising 
and which is taken over by the carriers when the tide begins 
to recede, cannot by itself determine the fundamental reason- 
ableness of an existing wage. It merely indicates the desir- 
ability of an increase or a decrease from some assumed stand- 
ard which has been only vaguely fixed, and may not have been 
reasonable in the beginning. It is worthy of note that Mr. 
Jewell in his recent presentation before the Labor Board in 
behalf of the shop crafts, challenged the whole social order 
and based his plea for an increase of existing wage rates upon 
the necessity of assuring to the workers an American standard 
of living. The laborer is worthy of his hire, and this hire must 
procure for him the opportunity to live in comparative comfort 
without reference to the financial condition of his employer. 

No mathematical rule has been discovered for the deter- 
mination of a reasonable wage. But so long as we maintain 
our régime of private industry, one of the determining in- 
fluences that must be accepted by any wage-adjustment board 
is the first-named of the seven conditions listed in the statute, 
“the scale of wages paid for similar kinds of work in other 
industries”. Granted that the statistics of wages have been 
honestly and intelligently gathered and that no manipulation 
of wage rates has occurred through undue pressure of com- 
bined capital, the price that must be paid for similar labor in 
the open market is one of the conclusive factors in determining 
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the reasonableness of a prevailing wage standard. Moreuver 
in connection therewith the Board should adjust wages in 
harmony with the industrial conditions of each locality. 
Standardized wages effective over wide areas can with difficulty 
be defended on any economic basis. Their reason for existence 
is political and strategic. Testimony submitted by the em- 
ployees themselves in Chicago recently is a virtual recognition 
of the need of restoring those differentials between town and 
city and between one section and another that were largely 
destroyed during the period of the national agreements. 

But this wage the carrier should pay irrespective of its 
financial condition. Mr. Jewell is fundamentally on solid 
ground in directing the attention of the Board to the standard 
of living of the laborer and away from the railway’s ability 
to pay. It is not only unfair but also unsound to make the 
wages of the employees dependent upon the prosperity of the 
carriers. The public must eventually be made to pay what is 
necessary to keep capital in business and labor adequately re- 
warded. But if there is any faltering on the part of the 
public, it is capital that must bear the brunt, not labor. Of 
course there are instances and some of them have been recog- 
nized by the Labor Board, where railway operation has only 
been possible through a reduction of the wage standard, but 
these have been minor instances on small roads, and it is signi- 
ficant to notice that in the case of the Missouri and North 
Arkansas, for example, the Board in reducing the wages stipu- 
lated that capital should receive nothing until wages had been 
restored to standard. 

Overemphasis has been put upon the relationship of wages 
and rates—the argument that wages depend upon the ability of 
the carrier to pay—by the offer of the railways last October 
to translate all further reductions in wages into rate reductions. 
Why such an offer was made it is difficult to say. Possibly it 
was a strategic move to enlist the shippers on the side of wage 
reductions. But the practical value of the offer was certainly 
insignificant. The effect in rate reductions of a decrease of 
ten per cent in wages would be so small that it would scarcely 
be recognized even if it had immediate effect upon the move- 
ment of traffic. But all indications point to the conclusion 
that reductions in rates would not stimulate traffic movement 
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to any considerable degree. The trouble lies in the business 
situation. When business picks up, the height of the freight 
rate will be in large measure forgotten. 

Those who are insisting that wages depend upon rates are 
urging the transfer of the duties of the Labor Board to the 
Interstate Commerce Commission, on the ground that the 
agency that determines revenues should be in control of 
expenses. Their arguments are not impressive. To be sure, 
there has been a certain amount of jolting in the machinery and 
the two agencies have not worked as cooperatively as they 
might have done. But the combination of the two functions 
in the one body would not solve any problem. Wages would 
still have to be considered separately and ought still to be 
considered ahead of rates if any conclusions of enduring force 
are to be reached. And, besides, the Commission has enough 
troubles of its own. 

A review of the activities of the Labor Board reveals the 
fact that whereas it was designed as an appellate body to 
receive only such controversies as could not be settled locally 
or regionally, which presumably would be few, it has been for 
most of its life largely a court of original jurisdiction because 
of the utter failure of the conference and adjustment machinery 
to produce results. It is probable that the presence of the 
Labor Board works as a deterrent to quick settlement in con- 
ference. One of the parties feels that better terms may be 
secured by appeal and so declines to participate in a local ad- 
justment, or else makes merely a perfunctory effort toward 
settlement. The result has been to bury the Board in petty 
issues with which it should not have had to concern itself. 
Unsettled controversies of minor character carried over from 
the federal period occupied much of the time of the Board at 
the beginning. The failure of the carriers and their employees 
to get anywhere in the revision of the national agreements 
threw the burden of readjustment wholly upon the shoulders 
of the Labor Board. 

It is true that adjustment boards have been set up in each 
of tlie three territories, but thus far they have been confined to 
men in engine, train, and yard service, and have included only 
a portion of the carriers. No such boards have been created 
for settling the problems of the shop crafts, in which the con- 
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troversies over working conditions are much more numerous 
tham in train service. This failure of carriers and shop craft 
employees to set up adjustment boards is in part due to the 
attitude of the railways, which are disposed to distinguish 
between occupations that are exclusively railway in their char- 
acter, and those that are similar to commercial employment. 
Shopmen are merely skilled mechanics. They belong to unions 
associated with the American Federation of Labor which 
contains men of the same craft employed in other industries. 
Questions of policy are decided by vote of the entire union 
membership and railways have resented the idea that rules for 
railway shopmen should be made by men engaged in other than 
railway oceupations. 

Nevertheless, it is evident that means should be devised for 
encouraging and developing the type of local conference and 
adjustment that the Act contemplated. Sound principles of 
labor adjustment demand that removal of misunderstandings 
and elimination of grievances should be undertaken at the 
bottom and not at the top. Local conference develops a loyalty 
to the individual operating organization without which eff- 
ciency is impossible. Such loyalty is peculiarly needed in the 
railway industry, in which the geographical extent of oper- 
ations requires the scattering of employees over a wide territory 
where they are thrown largely on their own resources. 

It becomes a question whether the Labor Board has used 
its influence as vigorously as it might to encourage local adjust- 
ment. Of course it has compelled compliance with the Act, 
which has required local conference as a preliminary to an ap- 
peal to the Board. But there is no indication that it has been 
unwilling to accept these appeals when made. Why has it 
not followed the practice of the court which sends back for 
further deliberation a hung jury? Why could it not refuse 
to hear an appeal because the conference was obviously per- 
functory? On the contrary, in the present wage hearing, in- 
stead of passing upon the merits of Mr. Jewell’s plea that 
genuine conferences had not been held, the Board postponed 
decision on this issue until after all the evidence should have 
been offered by both sides. I do not mean to argue with re- 
spect to this specific issue that the preliminary conferences 
have not been genuine. Upon that I express no opinion. I 
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am merely insisting thet the Board’s general attitude does not 
betoken any solicitude for the preservation and the enlargement 
of the powers of the local conference. 

In fact, there is much to lead one to the conclusion that the 
Board is magnifying its own powers and is extending them 
into that field which should be the exclusive possession of the 
railway executives. To discuss this issue in detail would 
extend this introductory paper beyond its proper limits. The 
Board’s attitude may be understood by brief reference to a 
few of the more striking cases. In an issue last September in 
which a carrier discharged a man because he belonged to a 
union and challenged the power of the Board to interfere in a 
matter of contract between employer and employee, the Board 
held that it was required to take jurisdiction of all cases not 
decided elsewhere, and that it must decide all disputes that 
were likely to interrupt the operation of the carrier. This all- 
embracing attitude takes out of the hands of the individual 
carrier all control of its labor relations when they have reached 
a stage in conference where disagreement has resulted. For 
of course any disagreement may conceivably develop into an 
interruption of traffic. 

Another illustration of the Board’s interpretation of its 
powers is found in the Erie Railroad case, in which the carrier, 
after conference with its employees resulting in a disagreement, 
restored the rates of pay in effect before the Labor Board’s 
decision of July, 1920. The Board held that the road had no 
authority to decide when new conditions warranted a change 
in wages, and expressed its somewhat heated views in the 
following language: 


This position, of course, renders nugatory and vain the elaborate and 
costly processes established by the Act and applied by this Board. It sweeps 
aside at the will of one party a decision arrived at after the presentation of 
evidence and argument by the many parties to the dispute, accepted by all 
and now obeyed by substantially all carriers. It justifies a disregard of the 
factors specified by Congress for the ascertainment of just and reasonable 
wages and substitutes for these factors the financial benefit of the carrier. 
If valid, the intent of Congress that conference, reasonableness and justice 
should be substituted for power, violence and disorder in the settlement of 
railroad labor disputes is utterly destroyed and legislation enacted after 
the most careful consideration rendered ridiculous and even fraudulent. 
If a carrier may arbitrarily reduce wages decided to be reasonable and 
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set aside rules while a party to proceedings with regard to such rules, no 
reason appears why railroad employees may not announce an immediate 
intention of abandoning the service in concert unless demands for increased 
wages or more favorable working conditions are at once satisfied, provided 
a trend toward higher living costs shall have appeared or wage scales in 
similar industries shall have advanced. Such conduct is highly provocative 
of interruption to traffic and is not only not consistent with the Act, but 
is thereby clearly condemned and prohibited. 


No court has passed upon this question because the carrier 
complied with the ruling of the Board, but it is the particular 
feature of the law to which the most serious objection is raised 
by railway management. It is clear that under this inter- 
pretation, management has no power to readjust wages with- 
out the consent of the employees, and if that is withheld, with- 
out a hearing and a decision by the Labor Board. It is the 
contention of railway management that it should have original 
authority to adjust wages, its action to be subject to review by 
the Board, which should have power to make its findings retro- 
active. Without such a procedure, wage-fixing will soon be- 
come an exclusively governmental function. 

Finally, there is the case of the Pennsylvania Railroad, 
which is too familiar to need elaboration here. The Board 
went further in this instance than in any other controversy 
of which it has taken jurisdiction, and laid down general rules 
of procedure which the railway was ordered to follow in choos- 
ing employee representatives to confer with management con- 
cerning a plan of labor adjustment. The Board even went 
so far as to prescribe the form of ballot which the road should 
use, although this portion of the order was later modified. But 
it did insist upon certain principles of representation with 
which the road was not willing to comply. In this respect it 
apparently exceeded the powers granted it by the statute, for 
it has within the past fortnight been enjoined by the Federal 
Court from enforcing its orders against the carrier. The de- 
cision of Judge Page virtually forbade the Board to interfere 
with the procedure of the carrier which set up a scheme of 
employee representation for the handling of local grievances. 
[I note by the morning paper that the Labor Board proposes 
to appeal this decision. This, of course, is quite proper and 
quite desirable in order that the actual powers of the Labor 
Board should be clearly defined by a higher court. ] 
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However much we may as individuals sympathize with the 
underlying purpose that inspired the Labor Board—the desire 
to permit each employee to be represented by the person or by 
the organization of his choice, whether this person or organi- 
zation was local to the Pennsylvania Railroad or not—we must 
recognize that this position of the Labor Board invades deeply 
the field of management and is one more step in the direction 
of robbing the railway executive of that initiative which is 
essential to efficient operation. 

I am not one of those who believe that the Labor Board 
should be abolished. It has much valuable work to do within 
its proper field. Above all it stands for the settlement of labor 
problems through the medium of arbitration rather than that 
of the strike. Uninterrupted transportation, which is at the 
basis of the present law, is a goal which we must steadily 
approach. We must accustom the public and labor to the idea 
of arbitration as a permanent substitute for the strike. Capital 
and labor should be required to accept service in this industry 
subject to a limitation upon their freedom of action in the 
settlement of their disputes. There would have been no jus- 
tice in incorporating compulsory arbitration into law in March, 
1920, and imposing restrictions upon employees just emerging 
from government employment, into which they had been 
thrown without their consent—employees long in service with 
valuable seniority rights and unfitted by age and experience 
for any other employment. But the public should announce 
a future policy of compulsory arbitration, with the purpose 
of realizing it as speedily as conditions permit. The public 
must assure the contestants that they have a tribunal in which 
absolute justice will be meted out. Such a tribunal must offer 
a compensation and a tenure sufficient to attract the most com- 
petent men the country can produce. It must establish a labor 
code which assures to labor certain fundamental rights. Such 
a code the Board itself attempted to lay down last July. This 
code has not met with universal approval, but it gives at least 
a basis for discussion. 

There is not opportunity at this time to discuss the arguments 
for and against compulsory arbitration. I wish only in reply 
to those who insist that it is wholly impracticable, to call 
attention to the influence exerted by the Labor Board and the 
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labor provision of the statute last fall in preventing a nation- 
wide strike. Notwithstanding the fact that the law contained 
no sanctions and that the only method of protest left for labor 
against the decision of the Board was the use of the strike 
weapon, the strike did not take place. It crumbled because 
in spite of all explanations and protests, labor could not rid 
itself of the odium of striking against the decision of a body 
created by law for the express purpose of settling disputes of 
this character. Public opinion refused to endorse lawlessness 
and the gigantic structure of revolt collapsed like a house 
of cards. 

With the rights of labor adequately protected by a code 
sanctioned by law, and with a competent and high-minded 
arbitration board, there should be no more inherent difficulty 
in settling labor disputes peaceably than there is in adjusting 
the ordinary dispute in courts of law. The cry of involuntary 
servitude, under such circumstances, is not persuasive. Public 
policy must guarantee justice to the disputants but it must 
alse protect the people at large from the intolerable burdens 
of interrupted transportation. 

[28] 


tn 


an 


| 
i 
L 
d 
0 
| 
| 
| 
h 
| 
| 


LABOR POLICIES OF THE TRANSPORTATION ACT 
FROM THE POINT OF VIEW OF RAILWAY 
MANAGEMENT 


Cc, B. HEISERMAN 
General Counsel of the Pennsylvania Railroad 


DISCUSSION of the labor policies of the Transpor- 

A tation Act from the point of view of railway man- 

agement is hardly within the province of a member 

of a railroad legal department, but I shall address my remarks 

simply to a statement of facts which will authoritatively set 

forth the policy of the company which I have the honor to 

serve, and some phases of the controversy with the United 

States Railroad Labor Board which led to our appeal to the 
United States Court at Chicago. 

Section 301 of the Transportation Act declares it to be the 
duty of all carriers and their officers and employees to exert 
every reasonable effort and to adopt every available means to 
avoid any interruption in the operation of any carrier growing 
out of any dispute between the carrier and its employees, or 
its subordinate officials. All such disputes shall be considered 
and, if possible, decided in conference between representatives 
designated and authorized so to confer by the carriers, or 
employees, or subordinate officials thereof, directly interested 
in the dispute. If any dispute is not decided in such confer- 
ence, it shall be referred by the parties thereto to the Board, 
which, under the provisions of the title, is authorized to hear 
and decide such dispute. 

In Decision No. 119 the Labor Board assumed to terminate 
the National Agreements, and called upon the officers and 
system organizations of employees to designate and authorize 
representatives to confer and decide so much of the disputes 
relating to working rules and conditions as it might be possible 
for them to decide in conference, although no dispute as to 
rules and working conditions had been referred to the Board 
under the Transportation Act. To this decision the Board 
attached and assumed to prescribe sixteen principles to govern 
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such conference and required such conference to conform 
thereto. Principle No. 5 declared the right of a lawful organi- 
zation to act towards lawful objects through representatives of 
its own choice, whether such representatives were employees 
of the carrier or not, and declared further that the carrier 
must agree to such principle. 

Principle No. 15 declared that the majority of any craft 
or class of employees shall have the right to determine what 
organization shall represent members of such craft or class. 
Such organization shall have the right to make an agreement 
which shall apply to all employees in such craft or class, It 
was provided, however, that no such agreement shall infringe 
upon the right of employees not members of the organization 
representing the majority to present grievances either in person 
or by representatives of their own choice. 

While not conceding that the Labor Board had at any time 
acquired jurisdiction over the National Agreements, or that it 
had any right or power to revive and perpetuate the same, as it 
did in Decision No. 119, or that it had power to prescribe the 
principles which it attached to said Decision No, 11g, the 
Pennsylvania Railroad Company endeavored to comply with 
the said decision and the said principles. Though not 
recognizing any obligation so to do, our company called into 
conference its several classes of employees with the view to 
negotiating with each class, respectively, rules and working 
conditions to govern and control the relations between it and 
its employees, in lieu of the National Agreements, which had 
ceased to exist, and to which our company was in no wise 
a party. 

There was upon our lines a labor union in the shop crafts 
known as System Federation No, 90, which is affiliated with 
and is a branch of the Railway Employees Department of the 
American Federation of Labor. The officers of System 
Federation No. 90 proposed to confer with the company and 
to negotiate rules in accordance with Decision No. 119 of the 
Railroad Labor Board. Our company refused to negotiate 
with such officers, but, while recognizing no legal obligation 
so to do, offered to negotiate with committees of its employees 
composed of men actually engaged in its service, regardless of 
whether the members of such committees were or were not 
members of System Federation No. go. 
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It may be here stated that it has been the policy of our 
company, since the termination of Federal control, to re- 
establish with its own employees a harmonious relationship, 
bearing in mind that honest, efficient and economical operation 
of its lines can be secured only by close and unrestricted co- 
operation by the management and its employees. To that 
end it determined that all classes of employees should have 
a voice in the administration of matters affecting their welfare 
through representatives of their own selection, provided that 
such representatives, whether union or non-union men, should 
beactual employees. The officers of System Federation No. 90 
declined to cooperate with the carrier in the selection of com- 
mittees to represent employees with whom the carrier might 
negotiate rules and working conditions. Thereupon the com- 
pany, with the cooperation of certain employees in the shop 
crafts, though recognizing no legal obligation so to do, pre- 
pared and distributed to such employees a ballot upon which 
each employee might designate employee-representatives to 
confer with the company as to rules and working conditions. 

After the distribution of such ballots the officers of System 
Federation No. go distributed ballots to all such shop craft 
employees and warned each such employee not to use the ballot 
furnished by the carrier, and directed each such employee to 
vote for System Federation No. go as his representative for 
such conference. Our company recognized the result of the 
election which it conducted, and thereupon entered into con- 
ferences as to rules and working conditions with the employee- 
representatives so chosen. 

Thereafter System Federation No. 90, by Mr. B. M. Jewell, 
President, Railway Employees Department, American Feder- 
ation of Labor, filed with the Labor Board an application for 
decision, complaining that the carrier had refused to negotiate 
tules and working conditions with the officers of System Feder- 
ation No. 90 and was proceeding to negotiate rules and work- 
ing conditions with committees selected in the manner afore- 
said, and by reason of the premises had violated Decision No. 
119, and particularly Paragraph 2 thereof and Principles 5 and 
15 attached to the said decision. Thereafter the Board ren- 
dered its Decision No. 218, in which it said: “ Under the au- 
thority of the Transportation Act as hereinbefore cited, the 
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Labor Board hereby declares that both of said elections on the 
Pennsylvania System were illegal and that rules negotiated by 
the alleged representatives selected by either ballot will be void 
and of no effect, and orders that a new election be held.” 

Thereupon the company made application to the Board te 
vacate and set aside its said Decision No. 218, expressly deny- 
ing the right and power of the Board to prescribe principles 
which must in law govern the carrier and its employees in the 
making of agreements covering working rules and conditions, 
Notwithstanding this, however, the company asserted that it 
had endeavored in negotiations with its employees to adopt 
and observe such of the said principles as are fundamentally 
sound and correct. 

The Board decided that it had acquired full jurisdiction, 
but it declared ‘‘ that question is not of prime importance in 
this case.” The Board also declared: ‘‘ There is no question 
of the closed or open shop involved in this dispute and no 
other real matter of principle; the question involved is merely 
one of procedure.”” With these propositions the company took 
direct issue and represented to the Board that if the question 
was merely one of procedure the Board had no right or power 
to set up its judgment or opinion against that of the carrier. 
Dissatisfaction, whether real or fancied, by certain employees 
with matters of ‘“‘ mere procedure ” should not be tortured into 
a “ dispute ” within the purview of Sections 301 and 307 of the 
Transportation Act. It was claimed that no fear need be 
entertained of “ interruption to the operation of any carrier” 
because of differences between carrier and employees upon 
questions of “ mere procedure.” Disputes under the law, refer- 
able to the Board, are those of substance and real moment. 
Reduction of wages, real grievances, unfair, unreasonable, 
burdensome working rules and conditions are the matters com- 
prehended by the Transportation Act as prolific of ‘‘ disputes” 
which might interrupt transportation, to prevent which the 
Labor Board was created. The company denied the power of 
the Board to prescribe an election, or any other method, by 
which the carrier may ascertain who are the authorized repre- 
sentatives of its employees; and it averred that it could not 
accept as advisory the rules and conditions set forth in the 
Board’s decision in the case, especially the form of the ballot 
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and the franchise qualifications fixed and determined by the 
Board. 

The company represented that, as the occasion requires, it 
will accord franchise rights only to its employees in service, 
or absent upon leave, and will not concede voting qualifications 
to men who have been laid off or furloughed and who may be 
engaged in other occupations or who may never return to the 
service of the carriers. 

The company denied the power of the Board to compel a 
conference or to prescribe with what representatives of em- 
ployees it shall confer, and it declared that it could not accede 
to the rule prescribed for ascertaining the representative 
capacity of the spokesmen for unorganized employees. The 
Board was advised that there were in the service of the carrier 
at that time approximately 176,000 employees who were inter- 
ested in and affected by rules covering working conditions, 
and that 117,176, or 66.5%, of said employees had expressed, 
by vote or otherwise as a result of conference a desire to 
negotiate rules and working conditions through employee- 
tepresentatives, and that accordingly contracts respecting rules 
and working conditions had been entered into between the 
carrier and representatives of 149,918 employees apportioned 
among the several classes named to the Board. These con- 
tracts were put into full force and effect, and by their terms 
the parties thereto acquired mutual rights and assumed mutual 
obligations. 

We further represented that since the Board had handed 
down its Decision No. 218 the cempany had held conferences 
with representatives of the several crafts with whom contracts 
had been made for the purpose of ascertaining whether or not, 
in the light of the said decision, said employees were satisfied 
with the manner of selecting representatives and with the rules 
and working conditions actually agreed to; and that as a result 
of said conferences the said employees, through their repre- 
sentatives, manifested their satisfaction not only with the man- 
ner of selecting representatives, but also with the rules and 
working conditions embodied in the said agreements. 

The company thereupon asked the Board to vacate and set 
aside its Decision No. 218 and to find in pursuance of the 
Transportation Act: (a) that the company had the lawful 
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right to establish rules and working conditions in the first 
instance, either with or without first holding conferences with 
employees; and (b) that the contracts respecting rules and 
working conditions theretofore entered into by the carrier and 
its employees in the shop crafts are now in full force and 
effect without any further action on the part of the carrier and 
its employees in the said shop crafts. 

The Board denied the company a further hearing upon any 
questions other than those involving matters connected with 
franchise rights and the election, the decision as to which the 
Board refused to vacate. 

Another effort was made by the company to settle peaceably 
its controversy with the Board, and it respectfully submitted 
a reply to the Board’s last decision, setting forth that the said 
decision was not responsive to the company’s application, and 
it expressly represented to the Board that the company had not 
denied and was not now denying the jurisdiction of the Labor 
Board to hear and decide such disputes as fall within the 
purview of the Transportation Act, but it denied the right of 
the Board to invade the domain of management and to assert 
jurisdiction over grievances of whatsoever kind or character 
in connection with the employment, the discipline and the 
discharge of its employees. 

Section 313 of the Transportation Act provides that the 
Labor Board, in case it has reason to believe that any decision 
of the Labor Board is violated by any carrier or employee, 
may upon its own motion, after due notice and hearing to all 
persons directly interested in such violation, determine whether 
in its opinion such violation has occurred and make public 
its decision in such manner as it may determine. 

Upon our failure to comply with its decision the Board cited 
our company to appear before it in accordance with this section, 
and we appeared for the purpose of informing the Board that 
we could not accept as a lawful decision the declaration of the 
Board that the election under which the employee-representa- 
tives were chosen was illegal and that the rules and working 
conditions agreed upon by such employee-representatives and 
the management were void and of no effect. 

This position was taken and maintained by the company 
because it was of the opinion that the Board had no jurisdiction 
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over the matter which was the subject of the decision. Con- 
forming to the letter and the spirit of the Transportation Act, 
the carrier pledged itself to the principle of collective bargain- 
ing with its employees by and through the medium of employee- 
representatives of their own selection, and in good faith and 
with the cooperation of a large majority of its employees of 
all classes entered upon a policy which promised good and last- 
ing results in promoting harmony of action and full under- 
standing of conditions between employees and management. 

A minority of employees, represented by System Federation 
No. 90, were opposed to employee representation and claimed 
the right to negotiate concerning rules and working conditions 
through the shop crafts’ labor organization. This the com- 
pany deemed subversive of its lawful right to deal with its 
own employees without the intervention of individuals or 
organizations whose manifest object is the denial of the funda- 
mental right of employer and employee to deal in the first 
instance with one another respecting wages and working con- 
ditions in which they alone are directly interested. And, 
again, the company emphasized the fact that in cases of dis- 
pute in relation to wages and working conditions it has ever 
been willing to submit the dispute to the Labor Board and to 
abide by its decision in full acquiescence in and acceptance of 
the provisions of the Transportation Act. 

The company stated that it had not “ violated ” any decision 
of the Labor Board in the sense that it had set at nought and 
refused to comply with the lawful pronouncement of the Board; 
neither had it ‘“ violated ” any provision of the Transportation 
Act nor “ defied” the Labor Board or the Congress which 
created it. To the contrary, the company has conceded the 
jurisdiction of the Labor Board to hear and decide such dis- 
putes as fall within the purview of the Transportation Act, 
and it is a willing party to several submissions now pending 
before the Board in the matter of wages and working rules 
and conditions. 

The company further stated that in its opinion the Board in 
its said Decision No. 218 had without warrant of law exercised 
the functions of an administrative or regulatory body, and 
as such had assumed to invade the domain of management and 
to assert jurisdiction over matters solely referable to the func- 
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tions of railway management. The company believed the 
Labor Board to be under the law creating it not an administra- 
tive but a mediative body, and it pointed to the fact that the 
chairman of the Board had referred to the Board at one time 
as an “ impartial mediatory body.” 

We further stated that we strongly deprecated any con- 
troversy with the Board with respect to the powers or juris- 
diction conferred upon it by the Transportation Act, and, if 
compliance with the decision had involved no serious conse- 
quences, the company in order to avoid any controversy on 
the subject would have submitted to the decision, notwithstand- 
ing its belief that the Board had assumed a jurisdiction not 
conferred upon it by Congress. But the company, in the con- 
sideration of the question as to whether the directions of the 
decision should be observed, was obliged to determine whether 
the system of employee representation which it had inaugur- 
ated was to be impaired and its usefulness and value largely 
destroyed, or whether in order to avoid non-compliance with 
the decision it should, in considering and determining what 
rules governing working conditions should be established, 
consult with an organization which, the company believes, 
advocates (a) the closed shop, (b) the sympathetic strike, and 
(c) limitation of output, and which had been largely instru- 
mental in framing rules governing the operation of shops dur- 
ing the period of Federal control. The company asserted that 
these rules had reduced the efficiency of shop labor on its lines 
to the extent of at least thirty-five per cent, and attention was 
called to the fact that the late Judge Prouty, when a member 
of the Railroad Administration, after an investigation made 
by him, publicly announced that upon the Pennsylvania Lines 
East labor upon that system was inefficient as compared with 
private operation, the percentage of inefficiency in some cases 
being as much as 334%. 

The company, therefore, respectfully represented to the 
Board that it should not consider Decision No. 218 as a lawful 
exercise of its powers and that the carrier should not be held 
by the Board as having “ violated”’ a lawful decision of the 
Board ; and the company reasserted its purpose and willingness 
to comply in all respects with the provisions of the Transpor- 
tation Act and to submit itself to the jurisdiction of the Labor 
Board in all matters cognizable thereunder. 
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Notwithstanding this appeal, the company was informed that 
the Board was preparing a decision to be published to the world 
that the Pennsylvania Railroad Company had violated its de- 
cision and the law of the land. It was the opinion of the com- 
pany that the purpose and intent of Section 313 is to induce 
and impel through the coercive force of public opinion com- 
pliance by any carrier or person affected by an order of the 
Labor Board with the terms and provisions of the same, and the 
company deemed it neither equitable nor just that it should 
be subjected to such coercive influence in respect to any order 
of the Board which the Board was without authority to make, 
and that, consequently, the Board should be restrained by an 
order of court from subjecting plaintiff to the coercive process 
prescribed by the said provision of the Transportation Act in 
respect to the order which the Company had declined to obey 
because the subject matter thereof was not within the jurisdic- 
tion of the Board. 

Thereupon, a petition was filed in the United States Court 
and Judge Landis granted a temporary restraining order to 
prevent the publication by the Board that our company had 
violated any legal decision of the Board or had failed to 
comply with and observe the provisions of Title III of the 
Transportation Act. 

The case finally came on for hearing before Honorable 
George T. Page, United States Circuit Judge, upon defend- 
ants’ motion to dismiss the bill and a so-called answer which 
denies none of the averments contained in the petition. For 
the defendants, it was argued (1) that the Labor Board is an 
administrative arm of the government over which the courts 
have no jurisdiction; and (2) that the Board had the power 
exercised by it under Decisions 119 and 218. The court’s find- 
ing on both points was adverse to the Labor Board’s contention. 

The court decided that “the appointment or method of 
election of conferees under Section 301 was not one of the func- 
tions delegated to the Board, and therefore it had not the right 
to make the regulations provided for in Decision No. 218,” and 
it expressed the “ opinion that the purpose of Section 301 was 
to leave to the carrier and its employees full liberty to get 
together in their own way.” 

The constitutionality of the act was sustained by the court, 
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and in this connection I desire to make it clear that it was and 
is the declared policy of our board of directors and executive 
officers not to question the constitutionality of the Labor Board 
provisions of the Transportation Act so long as the Board exer- 
cises its functions in accordance with the terms of the act. 
And in our bill of complaint, we raised the constitutional ques- 
tion only in the event that the court should find that the Board 
was acting within its legal powers. If so, it was our claim 
that the exercise of such power would deprive us of certain 
constitutional rights. The court sustained our contention that 
the Board had not properly interpreted the act, and we are 
satisfied with its finding in all respects. 

Naturally, we are gratified by Judge Page’s decision, not 
because of any pride of opinion sustained but because it may 
be known of all men that our company, in objecting to the 
Labor Board’s decision, was actuated by an earnest and well 
founded desire to protect its legal rights and those of its em- 
ployees from what we deemed to be an unwarranted assumption 
of authority on the part of the Labor Board. 

As in the past, so in the future the Pennsylvania Railroad 
System will subject itself to the jurisdiction of the Board in 
strict conformity to the terms of the act, and it will abide by 
the Board’s decisions unless they be of such a character as will 
necessitate or justify an appeal by the company in an orderly 
manner to the courts, or to the bar of public opinion. This 
privilege is enjoyed alike by all carriers and their employees. 

I desire also to say that no feelings of hostility, personal or 
official, have been engendered between the Labor Board and 
our company, and that a fine spirit of cooperation has been 
displayed by the Board in the taking of steps to secure a 
judicial and authoritative determination of the legal questions 
which have been the subject of argument and consideration. 
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changes have taken place in the industrial and economic 

situation of the country, and indeed it is a pleasure for 
me to be again honored with an invitation to meet with you 
and discuss briefly the industrial situation from the viewpoint 
of one who represents railroad employees. However, in ap- 
pearing before you on this occasion it is in an individual 
capacity, and the views presented will be more personal than 
those represented by my organization or any other. 

The organization that I have the honor of representing is 
not now, nor has it been, engaged in any of the disputes or 
the litigation mentioned by the preceding speaker.* The rela- 
tions between the railroads and the employees in transportation 
service are very cordial in every respect and there is no question 
at present regarding the right of the employees’ organization 
to represent the employees in our classes. Consequently, what 
I shall have to say at this time will be predicated on the fact 
that no such controversy exists so far as our group is concerned. 
Also I would have you bear in mind that we consider the 
employees engaged in conducting transportation as being some- 
what differently situated from those engaged in other lines of 
railroad work. And for that reason we feel that probably some 
special consideration should be given to the employees engaged 
in this non-competitive occupation as compared with those 
engaged in a competitive occupation. 

The public generally has become interested in wages of rail- 
road employees and in the adjustment of disputes arising be- 
tween the employer and the employee in the transportation 
industry. This has been brought about largely by public dis- 
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1 Mr, Heiserman, see pp. 29-38. 
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cussion of these questions through the press and on the plat- 
form, and many different views have been expressed as to the 
importance of these problems and as to their proper solution. 
Extreme positions have been taken by those championing the 
cause of the employer as well as by those advocating the cause 
of the employee. Many public utterances have been made that 
tend largely to exaggeration. It is thought by many that such 
utterances have been largely prompted either by bias or through 
misinformation. It is therefore a commendable and a very 
desirable position that has been taken by your Academy in the 
discussion of these questions to bring together, as far as pos- 
sible, the different elements, and obtain the different views, in 
order that you may have as nearly as possible the position of all. 

There are those who hold that the labor organizations have 
gone far beyond the bounds of reason and propriety in their 
demands for wage increases and are unfair in their position 
in the adjustment of transportation disputes. On the other 
hand there are those who hold that the transportation com- 
panies have been exacting and unreasonable in their demands 
upon the employees. There is still another group that holds 
that both the carriers and the employees are unreasonable and 
unfair, and a large percentage of the public who are not fully 
informed of the facts believe that both the carriers and the 
employees are extremists and have gone beyond the bounds 
of reason and fair dealing. 

As much as I should like to agree with these different ele- 
ments, I must of necessity disagree with the large majority of 
the views that have been advanced and hold to a more reason- 
able and impartial view, one of justice and fair dealing to 
both the carriers and the employees. However, to arrive at 
what is right we should insist upon having the facts, and when 
the facts are produced then a correct judgment can be had. 
The one great trouble has been that attempts have been made 
to solve these problems on the basis of colored facts or half- 
truths for so long that a prejudiced and biased judgment has 
obtained in many instances. For instance, there are those who 
believe that the wage level for train and yard service employees 
should be based on the pre-war level, and there are others who 
as persistently contend that wages should be based on the war- 
time basis or one still higher. There are others who hold that 
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the cost of living should be the prime factor in determining 
such questions, and that the wage rate should be based upon 
a standard of living that would afford only the necessaries of 
life, or in other words, provide enough food to prevent dis- 
solution of the body, together with only a meager supply of 
cdothing. Others hold that wages of railroad employees should 
be based upon the ability of the carriers to pay with a trans- 
portation rate at the lowest possible level. Still there are 
others who hold that the American public is only interested 
in having the lowest transportation rate possible, regardless of 
the financial ability of the carriers or the living conditions of 
the employees. 

These are all wrong, and in my judgment the proper and 
legitimate position is that transportation rates should be fair 
and reasonable and afford a fair return on capital legitimately 
invested; and on the other hand the wages of the employees 
should be just and adequate to afford a proper American stand- 
ard of living, which should not only provide food and clothing 
but allow for recreation, the education of the children, and give 
the employee the opportunity to lay aside funds for the care of 
himself and of his dependents in case of old age or dis- 
ability. Wage standards and levels should be established in- 
dependent of and separate from transportation rates. Neither 
should be dependent upon the other. 

In the discussion of the reestablishment of pre-war levels, 
oftentimes the fact is not taken into consideration that if the 
war had not occurred conditions would have compelled a re- 
adjustment of the wages of transportation employees upward 
not later than the early part of 1917, because the wage cycle 
made such a readjustment imperative. If the European War 
had not come on and the United States had not been drawn 
into the World War and things had followed their usual course, 
an adjustment upward of the wages of train and yard service 
employees would have taken place about the time the United 
States entered the war. But with the advent of the European 
War in 1914, which caused a rapid advance in living costs, 
an adjustment should have taken place about the latter part of 
1916. This was of course accelerated by the entry of our coun- 
try into the war early in 1917, but no readjustment was made 
in wage rates until nearly the middle of 1918, and as a matter 
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of fact a complete and proper adjustment was never had in 
wage rates until long after the close of the war and then, in 
so far as train and yard service employees were concerned, did 
not reach a proper level. No sooner, however, was the last 
adjustment made than a clamor was started to reduce wages. 
The unfairness and injustice of this situation had an undesir- 
able effect on the transportation employees because they had not 
received any advance at the time the other classes of labor 
received substantial advances, and at no time had the advance 
in wages kept pace with the advance in living costs. 

The public mind was unduly and improperly preyed upon 
by a system of publicity and propaganda to such an extent that 
substantial justice was withdrawn from railroad employees and 
an undesirable and unfair estimate of the true situation arose. 
Naturally, when such agitation became rampant and the public 
mind became disturbed, as is always the case in such instances, 
the railroad employees were placed in a most unfair position, 
and generally speaking the public was ready to condemn them 
without a knowledge of the facts. Of course, for the time 
being the railroad employees felt that they were being unjustly 
and unfairly criticized and that it was impossible for them to 
obtain equal rights. They did not feel that the reduction in 
wages handed them by the United States Railroad Labor 
Board in 1921 was just and fair under the existing circum- 
stances, but, rather than have trouble and turmoil, they finally 
bowed to public sentiment and respected the decision of the 
Board. Encouraged, as it seemed, by success in obtaining one 
reduction, the railroads immediately sought further reductions. 
These the employees bitterly and justifiably resisted. 

This naturally had a tendency toward creating a fear in the 
minds of the employees that the governmental agency was 
being unduly influenced by the false propaganda being freely 
circulated over the country. At the same time there arose 
agitation for the repeal of state laws, laxity in enforcement of 
safety laws, and other agitation for inroads into the conditions 
of employment of the employees, many of which had been in 
effect for a quarter of a century or more, and the whole agita- 
tion was based on the false assumption that a reduction along 
these lines would result in a corresponding reduction in trans- 
portation rates. Of course such reductions in rates did not 
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follow, therefore the agitation has fallen flat to a great extent, 
and the public is beginning to take a more sober view of the 
situation. 

The unsoundness of the theory that wages should be based 
on the ability of the carrier to pay is just as apparent as the 
falsity of the theory that rates can be fixed on a particular rail- 
road on the basis of the density of traffic handled on that line, 
because the financial condition and ability to pay of the various 
railroads is just as diversified as the density of traffic on the 
particular lines. So the entire theory that a rate structure can 
be built up on individual systems or parts thereof on the basis of 
density of traffic, and on other systems or parts thereof on the 
small amount of traffic handled, is no more unreasonable or un- 
scientific than the theory that wages should be fixed on the 
different systems on the financial condition or ability of the 
roads to pay. In both instances it has long been recognized 
by those who have studied the question that a rate structure 
must be built with the object in view of providing just and 
reasonable rates in given territories or in the country as a 
whole, and just so with the wage structure. It must be founded 
on a just and reasonable wage, irrespective of the ability of 
any particular carrier to pay this rate. 

Unfortunately, beginning with the passage of the Adamson 
Law in 1916 by the Congress and a decision of the Supreme 
Court of the United States which in substance held that Con- 
gress had absolute authority over the transportation systems, 
the railroad labor situation has been the subject of entirely too 
much agitation and discussion. This has resulted in extreme 
positions being taken by the various parties interested and has 
been the cause of entirely too much public alarm and unrest. 

Despite the much-heralded national peril of disputes on the 
railroads, there is no more real danger now, so far as a paralysis 
of transportation is concerned, than there was fifteen or twenty 
years ago. The plain truth of the matter is, there are certain 
people who use this question as a pastime and in most instances 
the matter is exaggerated to the greatest extent. Even if so, 
there are many worse things that could happen than to have a 
railroad strike occasionally. For instance, the practice of 
disseminating false, malicious and misleading statements is 
worse in its effects than any strike that could possibly take 
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place. Ever since the beginning of the railroad business in this 
country there have been different methods employed for the 
adjustment of disputes between the railroads and their em- 
ployees, and for a brief review of these different methods your 
indulgence is asked for a few moments. 

When the business was in its infancy, direct contact was had 
between the employer and the individual employee, but as the 
industry grew and expanded and more men were employed, 
individual contact was impossible and the employees were 
represented in small groups by local committees on different 
parts of the respective lines. This was extended from time to 
time until general committees representing the employees were 
organized to deal with the various operating officials of the 
lines as a whole. Later, when the railroads began to form 
group organizations for mutual benefit and protection, their 
example was followed by group organizations of employees, 
the latter generally being represented by the General Chairmen 
of the systems in such conference, until the eight-hour move- 
ment was started. It was then ascertained that the railroads 
were uniting as a whole in opposition to this movement, and 
finally a national conference committee of the railroads and 
the employees was agreed upon to handle this matter for the 
country asawhole. At the time negotiations were in progress, 
through a multiplicity of advertising, propaganda and other 
methods, it was pointed out that a national calamity faced the 
country and that if the eight-hour day became effective the 
railroads faced immediate bankruptcy, with the result that the 
National Administration and later Congress intervened and 
passed what was known as the Adamson Eight-Hour Law. 
This brought the industrial situation on the railroads into the 
national limelight. 

For a number of years there was no Federal agency in 
existence that dealt with disputes on the railroads. Finally 
the Mediation and Arbitration Act came into existence. It 
was amended from time to time and became a real effective 
agency in the solution of these questions. In fact it afforded 
a method of accommodation in virtually all disputes until the 
eight-hour movement was inaugurated. As a matter of fact, 
there are a great many of us who hold the view that it would 
not have been a failure in this case had not undesirable publicity 
become rampant with regard to this question. 
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Immediately following the passage of the Adamson Eight- 
Hour Law, it became apparent that there were those who did 
not desire friendly or mutual relations between employer and 
employee in connection with disputes on the railroads, but who 
thought that a governmental agency should be established. 
Many hearings were held before the different committees of 
Congress, but no conclusion was arrived at up to the time that 
the United States entered the World War and the railroads 
were taken over by the Federal Government. Of course one 
of the first duties devolving upon the United States Railroad 
Administration was the establishment of an agency to deal 
with wages and working conditions on the railroads. There 
was first established the board to investigate and recommend 
wage increases. This was composed of four public men. After 
extensive hearings they arrived at the conclusion that substan- 
tial increases were necessary for the transportation employees. 
This was followed by the creation of a court of railroad wages 
and working conditions, bipartisan in character, consisting of 
six members, three from the railroad employees and three from 
the railroad management. The duty of this board was to 
investigate and recommend adjustment in wages and rules, and 
it continued to function until the railroads were returned to 
their owners. In addition thereto there were established 
boards of adjustment, bipartisan in character, to adjust disputes 
other than those arising over wage questions. These boards 
were likewise continued until they closed up all cases arising 
under Federal control. 

When it became apparent that the railroads were to be re- 
turned to their owners, Congress directed its attention to the 
passage of suitable laws, including laws dealing with the ad- 
justment of wage and other disputes on the railroads. This 
resulted in the establishment of what is known as the United 
States Railroad Labor Board, tripartite in character, with 
three representatives of the public, three of the railroads and 
three of the employees. In addition to this, the law contained 
a provision for boards of adjustment, bipartisan and voluntary 
in character, to handle disputes other than those arising from 
wage questions. Unfortunately however, such adjustment 
boards were not established promptly. The result was a general 
congestion of the docket of the U. S. Railroad Labor Board, 
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and this brought about further criticism and alarm as to the 
value of the tribunal. 

During the consideration of this species of legislation, the 
railroad employees most strenuously opposed the enactment of 
the tripartite plan, but advocated the establishment of bipartisan 
boards, with appeal boards or a referee in case of a deadlock. 
However, despite their opposition, the Transportation Act be- 
came effective and the United States Railroad Labor Board 
was created and has now been in existence two years. There 
has not been sufficient time, in my judgment, to determine the 
value of the plan, and as a matter of fact a great deal of 
criticism, whether just or unjust, has been made of this plan. 
Personally, I have not believed that a tripartite plan is as 
desirable as a bipartisan plan, and I believe the future will 
fully justify my position. As a matter of fact, the experience 
of the past has to a certain extent justified my views with refer- 
ence to this question. For example, the bipartisan boards deal- 
ing with the adjustment of disputes on the railroads have in 
every instance reached a conclusion and with as little criticism 
as seems possible, whereas the Railroad Labor Board has been 
the subject of most severe criticism and agitation. My prin- 
cipal objection to a plan of this kind has been that no industrial 
court yet known has proved a success. This was true of the 
thorough trial of this species of legislation made by Australia 
and the Australasian countries. The so-called Industrial Court 
of Kansas is going through a most severe test, and I am of the 
opinion that it is less effective than those systems where the 
disputants have equal representation, and that it must ulti- 
mately fail. 

Compulsory arbitration in this country in the strict sense 
has not been resorted to in the adjustment of disputes of this 
character, but instances may be cited which have been tried in 
foreign countries and proved a failure in each instance. I per- 
sonally believe that such a law could not be passed in this 
country and be effective, because it seems repugnant to our 
form of government. 

The most effective results in this or any other country, judged 
by the experiences of the various countries, have been from 
mediation, conciliation and voluntary arbitration, and the most 
effective remedy in the form of a law in the United States has 
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peen the Erdman Act, later succeeded by the Newlands Act, 
which was displaced by the Transportation Act of 1920. 

Observation and investigation of labor disputes lead me to 
believe that mediation is the most effective and desirable plan, 
and when it is coupled with conciliation and voluntary arbitra- 
tion it is almost certain to afford an accommodation in every 
instance. 

Whether or not the United States Railroad Labor Board will 
succeed and be a satisfactory and effective means of settling 
labor disputes on the American railroads, depends upon the 
character, ability and fitness of its members and its freedom 
from entangling alliances and political entanglements. In the 
selection and maintenance of this Board partisanship and 
favoritism must be cast aside, and practical, experienced and 
impartial men placed thereon. Any interference or undue in- 
fluence exercised by the Congress or the executive will tend to 
disrupt and destroy this agency. Mutual respect by the rail- 
roads, the employees and the public must be given it or it will 
fail. Likewise its conduct must be such that it will command 
the respect of each of these parties. It cannot, however, handle 
all the disputes over wages, rules and conditions of employment 
and function with any degree of satisfaction, and if it is con- 
tinued there must of necessity be other and additional agencies 
established and maintained auxiliary thereto. 

Penalties for strikes and lockouts in the existing law are not 
desirable, and in my opinion are objectionable to our form of 
government. Therefore I consider it wholly unnecessary to 
place such penalties in the law and I disagree with those who 
advocate putting so-called “ teeth” in the law. 

This brings us then to specific conclusions as to a proper 


solution of railroad labor disputes, and I would suggest the 
following: 


1. The reestablishment of the Board of Mediation and Con- 
ciliation, with the right to bring about, if possible, voluntary 
arbitration. 

2. The establishment of bipartisan boards of adjustment, on 
which the railroads and the employees are equally represented. 

3. The reestablishment of the rights of the respective parties 
to adjust any dispute by mediation, conciliation or voluntary 
arbitration if possible, before reference to any board. 

[47] 


| 


48 RAILROADS AND BUSINESS PROSPERITY 


4. The maintenance, if necessary, of a board to act as 
referee, which for the time being, until otherwise changed, 
would be the U. S. Railroad Labor Board; this Board to be 
appealed to only in case of deadlock by bipartisan boards or 
in case of failure to adjust any dispute through mediation, 
conciliation or arbitration. 

5. The establishment of a system or plan by which exact facts 
concerning wages, grievances and conditions of employment 
may be accurately obtained in a fair and impartial manner. 
The prohibition by law or otherwise of the circulation of pro- 
paganda concerning railroad disputes which has the tendency 
of alarming or inflaming the public mind. 
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LABOR POLICIES OF THE TRANSPORTATION 
ACT FROM THE STANDPOINT OF 
THE PUBLIC GROUP 


HENRY T. HUNT 
Former Member of the United States Railroad Board 


DECISION construing several sections of Title III 

A of the Transportation Act and determining the powers 

of the Railroad Labor Board has very recently been 

handed down by the United States District Court for the 

Northern District of Illinois, Judge Page, Circuit Judge, writ- 

ing the opinion. As this decision is the law until modified by 
higher authority, it may be illuminating to examine it. 

The Labor Board had, it appears, found that the Pennsyl- 
vania Railroad had not complied with one of its decisions and 
was about to publish its finding to that effect. The Pennsyl- 
vania then applied to Judge Landis for an injunction restrain- 
ing the Board from such publication, and a temporary order 
was issued which the Board endeavored to get set aside. After 
a delay of many months, Judge Page last week rendered his 
decision refusing to dismiss the injunction. 

The Labor Board had proceeded against the Pennsylvania as 
authorized by Section 313, which follows: 


Section 313. The Labor Board in case it has reason to believe that any 
decision of the Labor Board or of an adjustment board is violated by any 
carrier or employee may upon its own motion after due notice and hearing 
to all persons directly interested in such violation determine whether in its 
opinion such violation has occurred and make public its decision in such 
manner as it may determine. 


The authority conferred by the above section on the Board 
to publish its finding that railroads or employees have violated 
its decisions is the only express sanction provided by the Act 
toward making these decisions effective. Were it not for the 
procedure set out in this section, a railroad or an organization 
of employees might issue false propaganda to the effect that it 
had obeyed the decision or that the decision did not apply to it 
or that **\e board had no jurisdiction to make such a decision, 
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and so befuddle the public as to the situation that public 
opinion could not function. Congress did not give the Board 
arms to enforce its decisions, but did give it a voice whereby 
it might charge a recalcitrant with disobedience and convict it 
before the bar of fair-minded men by means of the marshaling 
of unassailable facts. 

In this particular case the injunction issued by the Court 
has the effect of preventing the board from informing the 
public as to the facts in the controversy between the Pennsyl- 
vania Railroad and its shop employees. Official information 
as to the facts relating to this controversy is of very great 
importance, at least to the students of politics in industry. 
It would, therefore, seem to be worth while to examine the 
decision in detail and to ascertain, if possible, whether it rests 
upon secure foundations. 

In order that the decision may be understood, certain recent 
railroad history must be recited. 

In March, 1920,.a dispute was pending between practically 
all the railroads and all their employees as to what should 
constitute reasonable wage rates and reasonable working rules. 
Representatives of the parties had conferred but could agree 
on nothing. On April 16; 1920, the entire dispute was 
submitted by both parties to the Railroad Labor Board for 
decision. The Board decided the wage portion by Decision 
2 of July 20, 1920, but reserved the rules portion for further 
consideration. 

By its Decision 119 of April 14, 1921, the Board—“ Called 
upon the officers and System Organizations of employees of 
each carrier parties hereto to designate and authorize repre- 
sentatives to confer and to decide so much of this dispute relat- 
ing to rules and working conditions as it might be possible for 
them to decide.” This Decision 119 was, then, a request made 
of the carriers and employees to aid the Board to arrive at a 
decision as to what should constitute reasonable rules and work- 
ing conditions by agreeing on as many of said rules as they 
could. 

A new dispute arose on the Pennsylvania Railroad as to 
the proper procedure to carry out the Board’s request. Certain 
organizations of its employees contended that representatives 
should be elected in a certain manner, but the railroad com- 
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pany disagreed with this proposal and insisted on carrying on 
the election in quite a different fashion. The officers of the 
company and of these organizations of employees conferred 
on the subject but still failed to agree. Application was then 
made by the chief executives of the organizations of employees 
directly interested to the Board for its decision. The company 
also appeared before the Board, put in its evidence and argued 
in support of its position. 

By its Decision No. 218, the Board decided the dispute pre- 
sented by the employees’ organization, which dispute had not 
been decided in conference, although conference had been had. 
By this decision the Board established rules of procedure for 
the election of employees’ representatives on the Pennsylvania 
Railroad in order that the request of the Board in Decision 119 
might be carried out. No question was raised by the railroad 
at the time as to the satisfaction of the requirements for con- 
ference imposed by another section of the act, Section 301. 

Afterwards the employees’ organizations informed the Board 
that the Pennsylvania Railroad was not obeying its Decision 
218 and accordingly the Board took proceedings under Section 
313 to ascertain whether the Pennsylvania had violated this 
decision. Apparently it determined that the railroad had done 
so and was about to make its finding public when it was 
enjoined. 

Judge Page, in the opening paragraph of his opinion, thus 
states the case: 


This is a bill by the Pennsylvania Railroad Company against the Labor 
Board and its members to enjoin them from functioning as a board generally 
and specifically from exercising the asserted right to control the selection of 
the referees provided for in Section 301 of the Transportation Act. 

Two claims are urged. (1) That the Act is unconstitutional if, and in so 
far as, it attempts to impose compulsory arbitration, and (2) that the Act 
gives the Board no right under ex parte submission nor under its own motion 
to do any act under Section 301. 


This statement of the nature of the proceeding does not aptly 
describe it. The Board was not, as is stated, attempting to 
exercise the asserted right to control the election of the conferees 
provided for in Section 301, but was asserting the right to 
publish a decision finding the carrier had not obeyed its 
Decision 218. This decision interpreted the “call” of the 
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Board in Decision 119. The conferees on the dispute which 
No. 218 decided had duly conferred and had disagreed. The 
Board did not attempt to control their selection. The chief 
executive of one of the parties had applied to the Board for a 
decision of that dispute. In the controversy which Decision 
No. 218 decided, there was no question that the representatives 
of the employees in that dispute were properly authorized and 
designated to confer nor that they had conferred and had 
disagreed. 

The opinion considers and apparently decides four points 
as follows: 


(1) The Labor Board is a body corporate subject to the 
jurisdiction of the Federal Courts and may sue and be sued. 

(2) The appointment or method of selecting referees under 
Section 301 was not one of the functions delegated to the Board 
and therefore it had not the right to make the designation 
provided for in Decision 218 on pages 8, 9 and 10. 

(3) As to other matters than those jointly submitted to the 
Board under Section 301, the decisions of the Board are only 
advisory, but as to jointly submitted matters legally enforcible. 

(4) Title III of the Transportation Act is constitutional and 
confers on the Labor Board the right to prescribe compulsory 
arbitration and to fix wages under such compulsory arbitration. 


The language of the court is not altogether distinct and 
without ambiguity, but it is believed the above constitutes a 
fair statement of the decision on the points covered by the 
opinion. 

The first point needs no particular discussion. 

It is believed that the decision of the court as to the second 
point is erroneous. Section 301 of the Transportation Act 
reads as follows: 


Section 301. It shall be the duty of all carriers and their officers, em- 
ployees and agents to exert every reasonable effort to adopt every available 
means to avoid any interruption to the operation of any carrier growing out 
of any dispute between the carrier and the employees or subordinate officials 
thereof. All such disputes shall be considered and, if possible, decided in 
eonference between representatives designated and authorized so to confer 
with the carriers or the employees or subordinate officials thereof directly 
interested in the dispute. If any dispute is not decided in such conference, 
it shall be referred by the parties thereto to the Board which under the 
provisions of this title is authorized to hear and decide such dispute. 
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The relevant portions of Section 307 should also be cited: 


Section 307. (a)... Labor Board (1) upon the application of the Chief 
Executive of any carrier or organization of employees . . . whose members 
are directly interested in the dispute, (2)... (3) upon the Labor Board’s 
own motion if it is of the opinion that the dispute is likely substantially to 
interrupt commerce, shall receive for hearing and as soon as practicable and 
with due diligence decide any dispute involving grievances, rules, or working 
conditions which is not decided as provided in Section 301... (b) The 
Labor Board (1) upon the application of the Chief Executive of any carrier 
or organization of employees . . . whose members are directly interested in 
the dispute (2)... or (3) upon the Labor Board’s own motion if it is of 
the opinion that the dispute is likely substantially to interrupt commerce, 
shall receive for hearing and as soon as practicable and with due diligence 
decide all disputes with respect to the wages or salaries of employees .. . 
of carriers not decided as provided in Section 301. 


It has always been the construction of the Board and of 
officers of carriers and of organizations of employees that 
Section 301 stated the duties of such officers and employees of 
cafriers with reference to railroad labor disputes. They have 
never understood that Section 301 imposes any duty on the 
Board. 

It is also the construction of the Board and of such officers 
that Section 307 is the section which confers jurisdiction on the 
Board to decide disputes as to working conditions or as to wages 
and prescribes the manner in which such disputes shall be 
presented to the Board. 

It has also been the belief of the Board that it had power 
to decide any dispute on which conference had been had or 
attempted by either party, and which was presented upon the 
application of the Chief Executives of carriers or of organi- 
zations of employees, if the dispute involved grievances, rules, 
or working conditions or wages or salaries of employees. 

As appears by Decision 218, the Board believes that a dis- 
pute as to whether representatives were duly designated and 
authorized to confer was a dispute involving grievances, rules 
or working conditions which it had power to decide under 
Section 307. It has been convinced that a dispute relating 
to the proper designation or authorization of representatives 
should be interpreted as coming within the meaning of the 
words “ grievances, rules, or working conditions.” It could 
not well decide whether the method adopted in the dispute was 
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a reasonable rule without deciding what a reasonable rule would 
be. Section 307 (d) provides that all the decisions of the 
Board in respect to working conditions shall establish stand- 
ards of working conditions which are just and reasonable. A 
method of selecting representatives to confer is a “ working 
condition”. Experience has shown that controversies as to 
whether persons claiming to represent a particular class do so 
are very frequent and of great importance in railroad oper- 
ation. The right of members of organizations of railroad 
employees to select their representatives as they see fit and to 
select whom they see fit is among the most cherished rights of 
railroad employees. It has been the subject of many con- 
troversies. Its denial by railroad officers has been a frequent 
cause of conflict and of discontent. The court’s decision in this 
respect apparently goes to the length of holding that the 
Board has no power to decide a dispute which concerns only the 
question whether particular persons claiming to represent a 
class really do so or to decide what is the correct and legal 
method of determining who are qualified representatives. This 
denial of power goes to the very essence of Title III. If the 
Court’s decision in this respect is not reversed, it will destroy 
the efficacy of that title as means to prevent interruption of 
railroad operation by labor disputes. 

It would appear to be clear that there can be no dispute 
cognizable by the Board unless the subject of dispute is adopted 
as such by an organization of employees or by 100 unorganized 
employees who are really organized for the purpose of present- 
ing the dispute. If a carrier may decline to confer with the 
representatives designated by the organization according to 
its laws and the Board has no power to decide whether the 
railroad officers are under a duty to confer with the said repre- 
sentatives, the effective power remaining to the Board is little 
more than a power to collate statistics. The court by this 
decision, has, in my judgment, disemboweled Title III. The 
right of organizations of employees to select what representa- 
tives they see fit has been long acquiesced in by practically all 
the railroads of the United States. The Pennsylvania Rail- 
road is the only notable exception. In the past this railroad 
has generally claimed the right to decide with what representa- 
tives it would confer. 
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The result of this decision, in effect, is to enable the officers 
of carriers to decide with what persons claiming to be repre- 
sentatives of employees it will confer. The Board according 
to the court has no power to correct their decision. The de- 
cision destroys the efficacy of Section 301 as a mandate to 
officers and employees of carriers to confer and to decide their 
disputes in conference if possible. Naturally the employees 
can confer only by representatives. If the carrier may decide 
finally who are representatives of the employees, it is clear 
that the representatives so designated by the carrier may not 
be those whom the employees wish to represent them. As the 
representatives selected by the carriers to represent the em- 
ployees may not, in fact, represent them, it is clear that the 
employees will not be bound by the agreements entered into 
by the representatives recognized only by the railroad officers. 
There may be conference and agreement between the conferees 
but the agreement will get nowhere. Railroad employees will 
not permit railroad officers to select their representatives. 

It is respectfully urged that the court in this respect is in 
error. Railroad employees have a right to organize and the 
members of the organizations have a right to choose such repre- 
sentatives as they see fit and it is the duty of officers of carriers 
to confer with the representatives chosen by the members of 
the said organizations. It must be within the power of the 
Board to decide whether the representatives claiming to repre- 
sent the members of organizations do in fact represent them, 
if the Board is to function. 

As stated above, the fourth matter decided by the learned 
judge is that Title III provides for compulsory arbitration and 
that it is constitutional. Yet it is decided that prior to refer- 
ence to the Board as arbitrators of the dispute there must be 
conference between representatives of the parties. It is further 
decided that one party may recognize whom it pleases as the 
representatives of the other party and that the Board may not 
review this decision. Therefore, the court has decided that 
railroad employees are required by law to confer by representa- 
tives but that the management can select their representatives ; 
that the representatives so selected and the managment may 
jointly refer the dispute to the Labor Board; that the repre- 
sentatives selected by the management to represent the men 
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may present evidence and arguments to the Labor Board; and 
that when the Board has heard the representatives selected by 
the management to represent the management and the repre- 
sentatives selected by the management to represent the men, 
the Board may decide the matter and the employees of the 
railroad concerned are bound by law to obey the decision of 
the Board. 

Judge Page states that the decision of the Board on disputes 
jointly referred by the parties is binding and may be enforced 
by court proceedings. 

The dispute must be jointly referred by the parties. And 
who are the parties? The parties must be the railroad com- 
pany and the organizations of employees conferring through 
representatives. Who is to refer the dispute? The words of 
Section 301 are “it shall be referred by the parties.” The 
parties to a reference are not the representatives or delegates 
conferring but the persons or organizations they represent. 
Under Judge Page’s decision it would appear that it is the rep- 
resentatives who must jointly refer the dispute. If the dispute 
is referred by the representatives of the management selected 
to act for the management and the “ representatives ” appointed 
by the management to act for the men, what becomes of Section 
307? That is the only section conferring any power on the 
Board to decide disputes. It can act only upon the application 
of the Chief Executive of any carrier or organization of em- 
ployees whose members are directly interested in the dispute 
unless it intervenes on its own motion because the dispute is 
likely to interrupt commerce substantially. As the carrier 
can in effect select the representatives of the employees under 
the court’s decision, to get the matter “‘arbitrated” by the Board 
it must necessarily also select the Chief Executive of the or- 
ganization of employees to refer the dispute. It would seem, 
therefore, that not only has the court in effect rendered organi- 
zations of employees impotent to select their own representa- 
tives to confer under Section 301 but it has also in effect author- 
ized the management to select the Chief Executive for the 
organizations of employees. The court has apparently author- 
ized the railroad companies to create organizations of em- 
ployees of their own to handle rights provided and duties im- 
posed by Title III. 
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The court decides, however, that the Chief Executive of an 
organization of employees may make application to the Board 
for decision of a dispute and that the Board must decide it. 
In this case, however, the Board’s decision is only advisory and 
can not be enforced by legal proceedings. 

Probably the Board is also without power to look into the 
qualifications of the Chief Executive claiming to be such. If 
the Board may not decide who are qualified conferees it may 
not decide who are or are not “‘ Chief Executives.” Railroad 
employees must thus receive such wages and work under such 
working conditions as the Board decides are just and reason- 
able after hearing representatives of the management only. 

Section 309 provides: “‘Any party to any dispute to be con- 
sidered by the Labor Board shall be entitled to a hearing either 
in person or by counsel.” As apparently under the court's 
decision the parties to the dispute may consist entirely of repre- 
sentatives satisfactory only to the management, it is only repre- 
sentatives of the management who are entitled to such hearing. 

The opinion finds that the decision of the Board has a 
different effect according to whether the dispute comes before 
the Board by joint submission under Section 301 or by appli- 
cation of the Chief Executive of a party. If by the first 
method, the decision of the Board is binding and can be en- 
forced by legal proceedings, if by the second method, the 
decision is merely advisory. If the carrier goes to the length of 
selecting a “‘ Chief Executive” as well as representatives for 
the men, it may get a binding decision. 

It is believed that this is an error; parties have only one 
method of getting a dispute before the Board for decision. 
This one method is set out in 307, viz. by application of the 
Chief Executive of a carrier or of an organization of employees 
directly interested or by application of 100 or more unorgan- 
ized employees. 

This provision was adopted by Congress in part to avoid 
the reference of trivial disputes to the Board. It was believed 
that the Chief Executives of the carriers and of organizations 
of employees would refer only matters of consequence. Con- 
gress also understood that the Chief Executives of carriers 
and of organizations of employees had adopted definite policies 
with reference to wages and working conditions and it was 
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believed desirable to put them in a position to control reference 
of disputes. 

The inference from the court’s decision is that the parties 
to the dispute are the representatives conferring. If this is 
the case, these representatives may apparently, under his de- 
cision, refer what they wish without reference to the Chief 
Executive. Thus disputes, for example, between shop fore- 
men and employees on trivialities may be referred to the Board 
for decision. The effect of this will be, of course, to swamp the 
Board with unimportant disputes. The requirement imposed 
by Congress that the Chief Executive make application im- 
poses on him the duty of weeding out matters of slight 
importance. 

As the Board makes rules and wage rates for almost two 
million men and its decisions have involved hundreds of mil- 
lions of dollars, it ought not to be troubled with matters which 
responsible officers can themselves settle. 

The judge finds that the Board’s decision under an appli- 
cation not jointly submitted by both parties to a dispute is 
advisory only. Decision 218 was a decision upon the appli- 
cation of one party, viz., the labor organization. Hence, under 
the judge’s construction, Decision 218 was advisory only, 
yet he refuses to dismiss an injunction against the publication 
of this advisory decision. It seems remarkable that the Board 
may not even render its advice without doing irreparable in- 
jury to the Pennsylvania Company. 

Of course, it may be that the decision is intended to restrain 
the Board from the expenditure of public money to publish a 
decision which it had no authority to make. This is not stated, 
but conceivably it might be rested upon that ground. The 
argument would be that the law gives the Board the right to 
decide only disputes involving grievances, rules and working 
conditions, whereas a dispute which relates to a question 
whether particular persons are in fact duly designated repre- 
sentatives of the parties is not a dispute involving grievances, 
rules and working conditions. Yet it would appear that 
Congress must have intended a dispute involving those sub- 
jects to be within the powers of the Board to decide. The 
paramount object of Congress as is shown by an examination 
of the entire act was to prevent interruption of operation 
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growing out of disputes between railroads and their employees. 
Certainly a dispute as to who should be the representatives of 
employees is one which might well bring about interruption to 
operation. When the tribunal created by Congress to decide 
disputes tending to interrupt operation is prevented from de- 
ciding one of the main subject matters of disputes, a subject 
matter which experience has shown is among the most passion- 
ately asserted and strongly maintained rights of workmen, the 
power of that tribunal to function effectively is almost fatally 
injured. 

It would seem to be clear that Congress intended the Board 
to have jurisdiction over all disputes tending to interrupt oper- 
ation ; that a dispute as to what persons are properly recogniz- 
able by railroad management is one tending to interrupt oper- 
ations ; that such a dispute involves grievances, rules and work- 
ing conditions ; that Decision No. 218 of the Board was within 
this jurisdiction; that the Board had power to determine 
whether the Company had violated its decision and to publish 
its decision. It is believed, therefore, that the court should 
have overruled the injunction instead of continuing it. 

If this line of reasoning is valid, Judge Page’s decision can- 
not be considered a correct determination of law. It is earn- 
estly hoped that the Board will take steps to secure a review 
of this decision by the Court of Appeals and by the Supreme 
Court. If such action is not taken the discontent already exist- 
ing in railroad service will be enormously increased. 
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THE FARMERS AND THE RAILROADS 


HENRY C. WALLACE 
Secretary of Agriculture 


GRICULTURE is our greatest industry ; transportation 

A our second greatest. These two industries are de- 

pendent upon one another, and the national well- 

being is dependent upon both. The failure of either to function 

efficiently results in widespread inconvenience, financial loss, 
and quite possibly national disaster. 

Agriculture and railroad transportation have developed 
together, each making the rapid extension of the other possible, 
and together they have contributed to the rapid development 
of the country. Perhaps exploitation is a more truly descriptive 
term of what has happened through the rapid extension of 
agriculture and transportation during the past sixty years. 

Intelligent consideration of the subject assigned to me re- 
quires a brief historical review. As population increased along 
our eastern and southern coasts, the farmers pushed up the 
navigable streams, using them as a means of transporting their 
surplus to market. Until the middle of the last century the 
occupation of the land was proceeding in an orderly manner, 
farming being extended as the need for food increased, and in- 
dustry following close after as the country settled up and the 
cost of transporting manufactured products made it more 
economical to carry the factory closer to the farm. Frontier 
agriculture and pioneer settlements were based upon the prin- 
ciple of self-sufficiency, and the commercial surplus was limited 
to products which were valuable in relation to weight and bulk 
and could be easily preserved and transported in the pack. 
Each pioneer farm family itself produced most of the things 
necessary to its living. The growth of the cities and settle- 
ments nearer the sea stimulated the desire for transportation 
of farm products from farther back in the country and led to 
the building of canals reaching rich agricultural areas. The 
building of the Erie Canal, for example, made possible the 
maintenance of the growing population of New York City, since 
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it tapped the fertile wheat-producing areas and assured an 
abundant supply of bread at a reasonably low price. 

The development of rail transportation, the invention of 
labor-saving farm implements and the liberality of the Gov- 
ernment in the disposition of its lands resulted in the most 
remarkable period of agricultural expansion and industrial and 
urban growth the world has ever seen. In 1860 there were 
about 30,000 miles of railroads in operation, mostly east of 
the Mississippi. By 1900 there were almost 200,000 miles. 
In 1860 there were about 407,000,000 acres of land in farms, 
much of which was not being intensively cultivated. By 1goo 
the land in farms had more than doubled, and was being much 
more thoroughly cultivated. Coincident with this develop- 
ment of transportation and expansion of agriculture came the 
improvement in ocean shipping, bringing the markets of 
Europe closer by at least one-half because of the reduction in 
shipping rates. Within the lifetime of one generation, there- 
fore, we opened up a vast agricultural empire and our country 
became the greatest producer of agricultural surplus in the 
world. A fertile soil suited to extensive farming operations, 
the rapid improvement in labor-saving implements, cheap 
transportation both by rail and water, and ambitious, energetic, 
hard-working farmers, eager to possess the land, combined to 
produce a flood of cheap grains and live-stock which brought 
disaster to the farmers of the east and even compelled import- 
ant readjustments by farmers in the older settled countries of 
Europe. 

Had our railroads been extended into the west only as the 
growth of our population made necessary an increased supply 
of food, it is reasonable to suppose that freight charges would 
have been fixed at figures which would have made sure of 
operating costs and a fair return upon the capital invested. 
Under such conditions it is reasonable to suppose further that 
manufacturing and industry, and with them a consuming popu- 
lation, would have moved westward following the extension of 
agriculture. Buta different policy was followed. Our people 
were possessed of a fever to occupy the country. Land grants 
and subsidies of all sorts were offered for railroad-building, 
and as these new roads were necessarily dependent for their 
principal revenue on agricultural tonnage and tonnage on goods 
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the farmers would buy, freight rates were based on what the 
traffic would bear, rather than on what might be shown to be a 
fair charge for the service rendered based on operating costs 
and interest on the actual investment. Thus rates on grain 
were fixed at a point which would not discourage the growing 
of grain, while rates on live-stock were so adjusted as to come 
just within the point at which the stockman could better afford 
to ship than to make his stock walk to market. In those days 
of western development it was the policy of railroad managers 
to foster agriculture along their various lines, for the very 
good reason that they depended upon agriculture for a living. 
Low rates were made for long hauls of farm products. This 
gave cheap food to eastern industrial centers and gave the rail- 
roads long hauls back on manufactured products. The traffic 
departments of the western roads courted the farmer and stock- 
man. Their products were moved promptly. In the case of 
live-stock, the shipping time from western points to the central 
markets was shorter thirty years ago than it is today. 

As the country settled up and towns and villages in the west 
grew into small cities, the policy of low rates for long hauls 
both of agricultural and manufactured products was continued. 
Efforts to establish industrial enterprises in great surplus- 
producing states west of the Mississippi were systematically dis- 
couraged, even to the extent of making grossly discriminatory 
rates against such enterprises. Those were the days before 
government supervision or control of rates. The railroad man- 
ager was a law unto himself, made rates according to his own 
sweet will, and made and unmade individuals and communities 
in his own interest and the interest of his own road. He con- 
ceived it to be to the advantage of the railroad to keep the 
farm and the factory as far apart as possible in order that the 
railroad might haul their respective products the longest pos- 
sible distances. It was this high-handed policy which caused 
the enactment of the famous granger laws and later the inter- 
state commerce law and the creation of the Interstate Commerce 
Commission with government control of rates and practices. 

In the foregoing I have tried to make clear that western 
agriculture has been developed on freight rates made with a 
view to encouraging the movement of farm products long dis- 


tances to central processing and consuming markets, such rates 
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of course being adjusted roughly to the bulk and value of the 
crop to be moved. It necessarily follows that the character of 
the farming and the value of the land and improvements were 
determined by this policy, and that any marked change in the 
policy, even if adhered to for but a relatively short time, is 
bound to make necessary profound changes in both agriculture 
and industry. 

During the years from 18g0 to 1917 the Interstate Commerce 
Commission was kept busy hearing appeals from shippers for 
rate changes and adjustments, and during the latter part of that 
period the railroads made several appeals to the commission to 
permit substantial advances in rates. The requests from ship- 
pers were mostly for a more equitable adjustment of rates as 
between communities or regions and as between commodities, 
in the effort to remove discriminatory rates which were the in- 
evitable result of the purely arbitrary and unscientific methods 
of rate-making which had been followed during the period of 
exploitation. It was during this period that we began to form 
a conception of just railroad rates, based not upon what the 
traffic would bear but upon a fair return to capital actually 
invested, or the fair value of the property, plus a return suffi- 
cient to cover operating charges and adequate upkeep under 
competent management. As a necessary preliminary to the 
determination of such just rates Congress provided for a com- 
plete physical valuation of all the railroads of the country, 
and this stupendous undertaking was begun during the period 
indicated. 

When the railroads were taken over by the government it 
was with the understanding that they should be assured a net 
return equal to the average net return of the three years just 
preceding, whicll happened to be the most prosperous three- 
year period the roads had ever experienced. No measures 
were taken to control wages or the other factors which entered 
into the cost of operation and maintenance. It was simply 
another way of applying the utterly vicious cost-plus policy 
and added much to the burden of debt under which our people 
will be laboring for a generation yet to come. During this 
period of government operation prices of most commodities rose 
to the highest point ever known. Intelligent railroad oper- 
ation, therefore, would have justified increases in freight 
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charges fairly comparable with the increases in the values of 
the commodities, with a view to holding down the amount 
needed to make good the government guarantee. Some in- 
creases in rates were made, but not enough to meet the increase 
in expenses. Costs of operation were permitted to increase 
almost without hindrance, and in the case of wages, the largest 
cost item, with government acquiescence and even encourage- 
ment. Thus when the time came to hand the roads back to 
their owners they were in such condition that they seemed to 
require very large increases in freight rates if they were to be 
kept out of the hands of receivers. Just at the time, therefore, 
when we were entering the period of severe liquidation and 
prices of commodities and especially of agricultural products 
were falling with great rapidity, burdensome rate increases 
were put in force. 

The blighting effect upon agriculture can hardly be compre- 
hended. I would not be understood as suggesting that the 
increases in freight rates were wholly responsible for the un- 
precedented depression through which our agriculture has been 
passing and which for a time threatened a financial disaster 
of nation-wide scope, but these higher rates contributed ma- 
terially to this depression and if continued will require changes 
in agriculture and industry of national and international im- 
portance. Transportation is an essential part of the process 
of production. Transportation costs are a part of production 
costs. Any material advance in the cost of production with- 
out a corresponding advance in the price received for the pro- 
duct involves important readjustments. During the past year 
the farmer has been compelled to accept for his products, 
whether grain, live-stock, cotton, wool, or fruits and vegetables, 
prices which are on the average no greater than those which 
prevailed during the pre-war period, meaning by the latter the 
five-year period 1910-14 inclusive. For a time the prices of 
some of the coarse grains were as much as forty per cent below 
the pre-war average, and the prices offered the farmers in 
some of the vegetable-growing regions were so low that they 
did not cover the cost of harvesting and preparing for ship- 
ment. During the same period freight rates on agricultural 
products have been on an average about eighty per cent above 
the rates which prevailed before the war. An illuminating 
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illustration of just how the farmer is affected by this condition 
is furnished by the investigations of the Congressional Com- 
mission of Agricultural Inquiry. Four standard implements 
needed on the western grain and stock farm are a gang plow, a 
wagon, a corn-harvester and a grain-binder. On August 1, 
1913, the cost of these implements at certain points in Kansas 
and Nebraska was $490.50, which was equivalent to the farm 
price of 928 bushels of corn. The freight charge to Chicago 
on the number of bushels of corn required to purchase these 
implements at that time was $122.16. On August 15, 1920, 
the cost of these implements was $944. This charge was cov- 
ered by the price received for 706 bushels of corn, but the 
freight charge on the corn was $179.30. On October 15 the 
cost of the implements had been reduced to $751, but it required 
the value of no less than 4,191 bushels of corn to purchase them 
and the freight on the corn was $1,051.41. Similar illustrations 
in unlimited number can be furnished to show the blighting 
effect upon agriculture of advances in freight rates without 
regard to the value of the products to be moved. 

Perhaps a more understandable way to show the effect upon 
agriculture of a continuance of the present freight rates is by 
noting the additional charge per crop-acre which they impose. 
Under the old rates a great fruit industry was built up in 
California. It is estimated that the freight charge paid by 
that State in 1920 was about $64,000,000. The increase in 
freight rates during the past four years imposes an additional 
charge per acre on lemons of $187.67, which capitalized at 
7 per cent would amount to $2,681; on oranges an additional 
acre tax of $192.38, which capitalized would amount to 
$2,748.28; on apples $160.87, which capitalized would amount 
to $2,298.14. Approximately the same burden is imposed upon 
the fruit industry of the entire northwest and the truck industry 
of the southwest, the source of a large supply of vegetables 
of all kinds. 

In the case of the less valuable crops, such, for example, as 
corn, wheat, potatoes and cotton, the increased tax per acre 
imposed by the present freight rates does not seem to be so 
great when presented in figures, but is in fact relatively as 
great. For example, the increased rate tax per acre on corn, 


wheat and oats, and cotton is greater than was the net return 
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per acre to the farmer during the pre-war period. In the case 
of potatoes the increased rate tax per acre in Maine amounts 
to $31.80, and in Michigan and Louisiana, both great potato- 
producing regions, the increased rate tax per acre is above $15, 
which, because of the lower yield, is relatively as great as the 
increase in Maine. 

When it is remembered that prior to the war agricultural 
production yielded to the average farmer nothing more than a 
fair living, and, indeed, less than this had the farmer demanded 
a fair interest charge on his money invested in land and farm- 
ing equipment, the impossibility of maintaining production 
under the imposition of a rate tax as great as has been indi- 
cated at once becomes apparent. Either freight rates on 
agricultural products and on the principal commodities the 
farmers need to buy must come down quickly to about pre-war 
levels, or prices of agricultural products must increase suff- 
ciently to equal the increasing freight rates, or there will be 
profound readjustments in agricultural production, and these 
will involve readjustments in industry as well. 

Cherishing the hope that present high freight rates are tem- 
porary, the farmer is struggling to continue his farming oper- 
ations without material change, and in the meantime casting 
about for ways by which he may overcome the handicap im- 
posed upon him. The fruit- and truck-growers of the far west 
and southwest, for example, are turning to water transporta- 
tion, and with the better adaptation of vessels to their needs 
may find in this way some measure of relief from the high 
freights. The wheat-growers of the west also are using the 
shorter haul to water for export grains. To illustrate what 
is happening in this respect, fifty-three per cent of the wheat 
exported from this country in 1913 went out through the 
Atlantic and Canadian ports. In 1921, only twenty-four per 
cent passed through the eastern ports. In 1913, the Gulf ports 
handled thirty-one per cent of our export wheat, and in 1921 
slightly more than fifty-nine per cent. Last year the east-and- 
west rail lines, which formerly handled the bulk of our grain, 
were running small trains with light loads, while the north- 
and-south lines in the surplus-producing country, which had 
formerly handled less than one-third of our export grain, were 
hauling long trains, heavily loaded, and our southern ports 
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were congested with cars of grain waiting for ships that they 
might be unloaded. 

If the American farmer is to compete successfully with the 
Argentine or the Australasian farmer in the markets of Europe, 
he must be able to lay his products down in Europe at a cost 
approximately the same as his competitors. The two principal 
competitive factors entering into the cost of marketing agri- 
cultural products in Europe are the cost of production and 
transportation. I shall not attempt to go into the question of 
cost of production, but shall confine myself to a comparison 
of the cost of transportation from the wheat-producing centers 
of the United States and Argentina to the United Kingdom. 
It may be well at the outset to point out that while the cost of 
ocean transportation is an important factor in the cost of 
marketing agricultural products in foreign countries, it is by no 
means as important a factor as rail transportation to the sea- 
board, particularly in the United States, where our producing 
centers are located much farther from the seaboard than are the 
producing centers of Argentina, Australia, and other countries 
that compete with the United States. In Argentina, for ex- 
ample, the average rail haul from the wheat-producing regions 
to the seaboard is approximately 435 kilometers, or 261 miles. 
The cost of carrying 1,000 kilograms (2204.6 pounds) of wheat 
a distance of 500 kilometers (310.6 miles) is $15.44 Argentine 
paper, or $0.15 per bushel in United States money on the basis 
of the prevailing rate of exchange. With an ocean freight rate 
from Buenos Aires to Liverpool of $5.00 per ton, this would 
make a rate of $0.134 per bushel, or a combined rail-and-ocean 
freight rate from the wheat-producing centers of Argentina to 
the United Kingdom of $0.284. 

In the United States the export freight rate on wheat from 
Hutchinson, Kansas, to Galveston, Texas, through which a 
large part of our wheat is exported, is $0.44% per 100 pounds, 
or at the rate of $0.267 per bushel. The ocean freight rate 
from Galveston to the United Kingdom is $0.21 per 100 pounds, 
or at the rate of $0.126 per bushel. This makes a combined 
rail-and-ocean freight rate from Hutchinson, Kansas, to the 
United Kingdom of $0.393 per bushel, as compared with a 
total rail-and-ocean freight rate from the wheat-producing 
centers of Argentina to the United Kingdom of $0.284 per 
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bushel. The wheat producer in Argentina thus has an apparent 
advantage of approximately $0.11 per bushel in the cost of 
transportation alone. 

In the case of crops for domestic consumption grown in the 
great surplus-producing states east of the Rocky Mountains, 
water transportation is not available. The farmers in these 
states must use railroads to ship their surplus to market and 
the continuation of the present high rates must inevitably re- 
duce the tonnage of coarse grains and hay shipped to the east. 
We hear some criticism of the agricultural schedules of the 
tariff bill now under consideration by Congress. In point of 
fact, the duties proposed to be levied upon the principal agri- 
cultural products are hardly sufficient to equalize the additional 
freight tax which already has been imposed upon the farmers 
of the surplus-producing states. The increase in railroad 
rates during the past five years has been in effect a differential 
against our own farmers in favor of the farmers of foreign 
nations with whom they must compete. 

A few examples are given below in order to illustrate con- 
cretely the effect that high freight rates, if continued, are cer- 
tain to have, not only on farming but on the railroads them- 
selves. 

In the case of a cheap bulky commodity like potatoes high 
transportation costs will have an important effect on the dis- 
tribution of acreage. At present the commercial production of 
this crop is more or less concentrated in the northern border 
states, the central states obtaining much of their supply from 
those to the north of them. But when the freight rate on 
potatoes from Bangor, Maine, to New York City increases from 
25c a hundred pounds in 1913 to 52%c in 1921, a differential 
is established in favor of the growers in New York, New Jersey, 
Pennsylvania and Connecticut that will undoubtedly increase 
the acreage in those states and make necessary a reduction of 
acreage in the State of Maine. This will deprive the railroads 
of a large and remunerative traffic. These rates have the 
effect of decreasing the profit on potatoes in Maine by 25c per 
hundred pounds, which makes it possible for other regions 
nearer the market to compete. Since 1913 there has been an 
increase in rates on Michigan potatoes to New York of 29c or 
just 100%. <A continuation of this rate will have the effect of 
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decreasing potato acreage in the west and of increasing it 
in the east, thus cutting off another source of traffic. 

The effect on the hay trade is similar. This crop can be 
grown anywhere that farming is possible. Previous to the 
war the eastern states obtained a large part of their hay from 
the Middle West. Already rail shipments of hay eastward 
have been curtailed. 

The cotton belt has hitherto imported most of the hay it 
requires. The recent increase in freights has so enhanced the 
price of hay in the south that cotton-growers, if this high price 
continues, are resolving to produce their own supplies of this 
necessary commodity. This will deprive many roads of a 
large and important traffic. 

The shipment of fruits and vegetables from the south and 
from California to eastern and northern cities is an important 
part of the traffic of many lines of transportation. Even un- 
der pre-war conditions large quantities of vegetables were 
produced under glass near these cities for the winter trade, in 
competition with California and the south. The present rates 
for transportation will enable more men to succeed in growing 
vegetables under glass and this will reduce the tonnage of such 
commodities shipped from California and the south. This 
tendency is in fact already noticeable. 

A pound of pork represents about ten pounds of corn, and 
a pound of butter much more. Every increase in transpor- 
portation rates tends to induce corn-growers to condense their 
products into meat and butter, thus reducing the tonnage of 
farm products delivered to the carriers. 

The largest yields per acre and the greatest weight per bushel 
of oats are obtained in our western mountain states. Yet these 
states have never grown oats except as a supply crop. It is so 
cheap a product that it will not bear the cost of transportation 
to distant markets. The commercial production of oats has 
therefore always been concentrated about the great market 
centers. Every increase in cost of transportation tends to 
emphasize this concentration, thus reducing tonnage. 

Wheat, because of its higher value per unit of weight, has 
hitherto been widely grown in the western mountain states. 
This is the only crop generally available to farmers in that 
section that is sufficiently high-priced to bear the necessarily 
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heavy transportation costs. The enormous increase in these 
costs in recent years may have the effect of materially reducing 
the acreage of wheat in these states. The land thus vacated 
will go to forage for dairy cows because butter is sufficiently 
concentrated to stand the cost of getting it to eastern and even 
to European markets. In so far as this change takes place, and 
it is in fact actually taking place, the railroads will lose the 
difference between the freight on the large volume of grain 
now shipped and the few pounds of butter than can be made 
from the land vacated by wheat. 

Fortunately it is not necessary for you to accept merely my 
opinion as to the effect of high transportation costs on agricul- 
ture. The accompanying diagram shows the difference in the 
farm prices of corn, wheat and oats, in the New England States 
on the one hand, and the West North Central States on the 
other, by five-year periods from 1871 to 1915, and for 1921. 
It will be observed that the differences in prices east and west 
gradually decreased until 1915. Since that time they have 
greatly increased and are now approximately as wide apart as 
they were back in the seventies. In the case of oats the differ- 
ence is actually greater. It will be observed that this great 
spread in prices between the east and the west since IQI5 is 
coincident with the recent increase in freight rates. 

While the decrease in these differences was going on because 
of decrease in transportation costs, there was a rapid reduction 
in acreage of the cereals in New England, amounting between 
1880 and 1909 to 46%. Following the Civil War the differ- 
ence in prices east and west was sufficiently great to justify 
the New England dairyman in growing grain for feed; but 
as the cost of getting grain from the west fell it became more 
and more advantageous to the New England dairyman to buy 
his concentrated feed. This accounts for the reduction in the 
acreage of cereals. That the New England farmer, if present 
conditions continue, will go back to growing grain is shown by 
the fact that during the period of high prices prevailing in war 
times the acreage of wheat in New Hampshire increased from 
practically nothing to 1,400, and oats increased from 11,000 
to 15,000 acres. The acreage of rye more than doubled. In 
Vermont wheat increased from 700 to 11,000 acres and oats 
from 71,500 to 83,100 acres. A similar increase occurred in 
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Massachusetts. It is true this increase occurred under high 
transportation rates, but the high prices of farm products at 
the time made these rates relatively no greater than they had 
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been before the War. The case is different now, for the prices 
of farm products are lower. There appears to be no escape 
from the conclusion that unless there is a material reduction in 
cost of transportation, New England will soon be producing 
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again the concentrated feed she requires. The loss in profit 
to the railroads this will occasion is no small item to many of 
the roads supplying this section of the country. 

To discuss in detail the effects upon agriculture and industry 
in general of the advances in freight rates of the past four 
years would require hours and days rather than minutes. In 
brief, if the present high rates are continued for any length 
of time their probable effect will be: 

First, to favor the farmers of South America and Australia 
at the expense of our own farmers, and all the more so be- 
cause of the substantial decreases in ocean rates. 

Second, to keep prices of farm products in the large surplus- 
producing states at figures lower than are justified by the in- 
vestment in land and equipment and cost of farm production, 
except during years of short crops. 

Third, to prolong the period of dissatisfaction among farm- 
ers and encourage advocates of economic fallacies of all sorts. 

Fourth, to improve the position of eastern truck- and fruit- 
growers, but also to add considerably to the cost of production 
of milk and dairy products, because of the advanced prices of 
hay and coarse grains necessarily shipped in from the west. 

Fifth, gradually to shift industrial enterprises westward, 
nearer the surplus food producing territory. 

Sixth, to promote sectional rather than national spirit and 
make more and more difficult large national policies with re- 
spect to international affairs. 

No good citizen can find comfort or satisfaction in con- 
templating such results. 

I am not making a special plea for the farmer as against the 
railroad. The relation between agriculture and transportation 
is so very intimate and dependent that neither can afford to 
acquiesce in a condition which seriously affects the other. 
They must work together in harmony and understanding. The 
important point I am trying to make is this: That this nation 
has been built up by a system of low railroad rates designed 
to encourage the movement of our surplus agricultural crops 
long distances to manufacturing, industrial and business cen- 
ters, with a corresponding return haul of manufactured pro- 
ducts, and that a sudden reversal of this theory of rate-making 
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results in great economic injustice and if persisted in will keep 
us in a state of confusion and agricultural and business uncer- 
tainty for a prolonged period. The need of permitting the 
railroads to charge rates sufficiently high to cover reasonable 
costs of operation and maintenance and yield a fair return 
upon the capital invested is so obvious that it must at once be 
conceded. Both commerce and agriculture require efficient 
transportation. But the folly of undertaking to establish 
such rates wholly without consideration of their disastrous 
effect upon agriculture, the greatest industry of the country, 
is now apparent to everyone. 

The most hopeful sign at the present time is the apparent 
recognition of the railroad management that our present high 
rates cannot be continued without disaster to the railroads 
themselves, and that rates must come down to a point not far, 
if any, above the pre-war levels. Railroad management should 
have the whole-hearted support of all right-minded and clear- 
thinking people in taking the steps which will make it possible 
to bring about the necessary reduction. 
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TRANSPORTATION ACT OF 1920 


DANIEL WILLARD 
President, Baltimore and Ohio Railroad Company 


HE framing of the Transportation Act of 1920 was pre- 
ceded by one of the most exhaustive investigations ever 
conducted by Congress, and the Act in its present form 

undoubtedly reflects the enlightened effort of that body to deal 
with the American railroad problem in a constructive and 
effective manner. 

It is desirable that we have a clear understanding of just 
what the American railroad problem really is before we attempt 
to decide how it should be dealt with. What we are in the 
habit of speaking of as the American railway system is, of 
course, not a system at all in the sense in which the word 
“system” is ordinarily used. It is not, for instance, such a 
system as we have in mind when we speak of the Pennsylvania 
or Santa Fe Systems, nor is it like the American Telephone and 
Telegraph Company, which latter includes under one general 
management or supervision a network of wires reaching all 
parts of the United States. When we speak of the American 
railway system we have in mind, I suppose, the 1,800 or more 
separate and independent railroad companies in the United 
States, owning and operating steam railroads, with a total 
length of about 265,000 miles, having in the aggregate about 
2,500,000 freight cars, about 65,000 locomotives and about 
56,000 cars used in passenger train service—all representing a 
total investment of approximately $20,000,000,000 and giving 
direct employment to upwards of 2,000,000 persons. The 
American railroad problem, as it is called, grows out of the 
question: how can this great aggregate property, represented 
by an investment of $20,000,000,000, be so developed, main- 
tained and operated as to furnish the people with adequate 
transportation at reasonable rates? 

The steam railroad has ceased to be a new thing and certain 
fundamental truths concerning the railroad problem have been 
so clearly demonstrated that they may now be accepted as estab- 
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lished. One of the fundamental truths which I have in mind 
is this: Whatever policy of ownership, control or operation may 
be adopted with reference to our American railroads, it must 
make satisfactory provision so that in times of emergency it 
will be possible to mobilize and coordinate promptly all of the 
physical properties of all the companies in order that the rail- 
road plant as a whole may be used in the most effective manner 
possible. Such coordination we know is possible under gov- 
ernment operation. Such coordination was attempted by the 
railroads themselves in 1917, and with a much greater degree 
of success than is generally recognized, through the agency of 
the Railroad War Board, which they voluntarily established 
in April of that year. The War Board, however, had no legal 
status, and as the laws were at that time, its efforts were much 
hampered and interfered with. A satisfactory settlement of 
the railroad problem demands among other things that suitable 
provision be made by law for the prompt mobilization and co- 
ordination of the railway properties when necessary in the 
public interest. 

The Transportation Act of 1920, therefore, specifically pro- 
vides that in times of emergency the Interstate Commerce 
Commission shall be authorized to assume direction and control 
of all the cars and engines of all the railroads in the United 
States, as if they were in fact owned and controlled by the 
government, and it authorizes the Commission to take such 
further steps as may be necessary to give effect to this provision 
of the Act. It should be borne in mind, however, that this 
broad authority which the Commission is authorized to assume 
over private property is to be exercised only in times of 
emergency. Congress undoubtedly recognized the fact that it 
is not possible to have complete coordination and unified oper- 
ation of all the railroads and at the same time have the benefit 
of competition. The two things are incompatible. It was be- 
lieved, and I think justifiably so, that while it was necessary 
in the public interest to provide for the effective mobilization 
of all the railroad facilities in times of emergency, it was also 
desirable in the public interest that except in times of emer- 
gency the individual companies should be given the fullest op- 
portunity for individual initiative, enterprise and competition. 

I believe the Transportation Act of 1920 effectively provides 
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for that phase of the railroad problem, and my belief is based 
upon the knowledge that during the fiscal year 1920, when it 
may be said there was a transportation emergency such as was 
contemplated in the words of the Act, the American railroads, 
acting under its provisions and in cooperation with the Inter- 
state Commerce Commission, so coordinated their efforts that 
in the aggregate they moved over 447 billion ton-miles during 
the year. This was 7 billion ton-miles greater than the high- 
est previous accomplishment, which was in 1918, while the 
roads were under Federal control. The importance of being 
able to mobilize promptly all of the railroad facilities in times 
of emergency is so great that had it not been possible to provide 
satisfactorily therefore in connection with private ownership 
and operation, it is altogether likely that Congress would have 
felt compelled to accept the policy of Government ownership 
and operation as the only possible alternative. 

Congress, however, having decided that it was possible under 
proper legislation effectively to coordinate the railway facilities 
when necessary, or in times of emergency, and having made 
suitable provision by law for such coordination, then gave con- 
sideration to another phase of the railroad problem as related 
to private ownership and operation. 

Of course, it is recognized that if we are to have private 
ownership and operation of the railroads, it can only be had 
upon a voluntary basis. No one, under institutions such as 
ours, can be forced against his will to invest his money in rail- 
roads, At the same time it is recognized that at least 
$500,000,000, and probably more, must be expended each year 
by the railroads for new facilities in order that they may pro- 
vide for the demands of our growing commerce, and unless 
railway securities can be made so attractive that each year at 
least $500,000,000 of new capital will seek investment in that 
direction, then the scheme of private ownership will fail, be- 
cause we cannot as a people afford to have inadequate trans- 
portation facilities. But whether railway securities are attrac- 
tive or not from the investors’ point of view depends, of course, 
upon the rate and dependability of return and the certainty of 
ultimate recovery of the capital invested. 

Congress, with a full understanding of this phase of the 
problem, for the first time laid down for the guidance of the 
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Interstate Commerce Commission a definite rule to be fol- 
lowed with reference to the fixing of the rates and charges 
which the railways might lawfully impose. What Congress in 
effect did was to announce a policy, and in harmony therewith 
it authorized and directed its agent, the Interstate Commerce 
Commission, to fix rates and charges so that the railroads as a 
whole, or as a whole in certain regions or groups, should be 
able, in connection with honest and efficient management, to 
earn a net operating income equal as nearly as may be to a fair 
return upon the value of the property devoted to transportation 
purposes. Nothing was said in the Act about the rate of 
return upon the stocks and bonds of the railroads. As a 
matter of fact there is no mention in the law of either railroad 
stocks or bonds, nor is there a guarantee of any definite return 
as some have seemed to think, but simply the statement that 
the railroads as a whole should be entitled to receive a fair 
return, if honestly and efficiently managed, upon the value of 
the property devoted to the public use. 

However, because the railroads are not all in one compact 
system, because there are in fact several hundred separate and 
independent companies, because some roads are more favor- 
ably located than others, and because it was recognized that 
different roads running between the same points should, and as 
a matter of fact must, charge the same rates, it was therefore 
recognized that rates which might be high enough to yield a 
fair return to some of the carriers, might not yield an adequate 
return to others in the same group. It was realized also that 
the identical rates might yield to still other carriers in the 
same group a higher return than could be justified from the 
public point of view. 

It is essential in the public interest, however, that all the 
roads, generally speaking, should be able to survive and at the 
same time properly maintain and enlarge their facilities as 
circumstances may require. To overcome the difficulties re- 
sulting from the conditions just referred to, it is provided in 
the Act that if from rates fixed so as to yield a fair return upon 
the value of all the roads in a specific group, certain individual 
companies in the same group should be able to earn more than 
six per cent upon the value of their property, then in that case 


one-half of the net operating income earned above six per cent 
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from rates so fixed should be recoverable by the government. 
This feature of the Act has been much criticized, and by many 
has been held to be unconstitutional. Personally, I do not 
believe it is possible for private ownership of the railroads to 
endure in this country without such a provision as this in 
the Act. As a practical matter without such a provision in the 
Act, I do not believe that politically appointed agencies, in face 
of the opposition which might be urged, would approve rates 
high enough to yield a fair return upon the properties as a 
whole constituting a group for rate-making purposes, when it 
was clear that from a lower or existing basis of rates one or 
more companies in the same group could earn an operating in- 
come in excess of the requirements from an investment point 
of view. The result would be that while some of the railroads 
might be very prosperous and others might manage to live, 
still others less fortunately situated might not be able to survive 
as commercial enterprises, and consequently they would be un- 
able to furnish adequate transportation to that part of the 
public depending upon them for service. 

It was therefore thought better and more in the public inter- 
est that rates should be fixed high enough to yield a fair return 
upon all of the property used for transportation purposes in any 
particular group of competitive lines, even though some roads 
might be able to earn a sufficient return on a lower rate basis. 
Inasmuch, however, as the more fortunate roads would benefit 
by the higher rate basis necessary to sustain the less fortunate 
roads, Congress decided that whatever was earned above six 
per cent upon the property value of any particular road from 
rates so fixed, should be divided equally between the road and 
the government. 

I repeat that in my opinion private ownership and operation 
of the railroads in this country can not endure without some 
such provision, nor do I think the provision which I have just 
referred to is in itself unfair or inequitable. Undoubtedly if 
it were not for the necessity of the less fortunate roads, the more 
fortunate ones would not be permitted to charge the higher 
rates. The very fact that some roads in a group are fortunate 
enough to be able to earn more than six per cent upon the value 
of their property, even though part of such excess is recoverable 
by the government, puts the securities of such companies in a 
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preferred class, and because such companies are permitted to 
retain one-half of all they can earn above six per cent, there 
would seem to be ample inducement to stimulate initiative and 
enterprise. Personally, I approve of this particular feature of 
the Act, and I venture to express the hope that its constitu- 
tionality will be upheld in the courts. Otherwise I feel that 
rates will not be maintained on a basis sufficiently high to sus- 
tain the roads in general, in which event private ownership 
and operation of the railroads as a national policy will fail. 
Congress, having satisfied itself that it was possible under 
private ownership, with suitable legislation, for the railroads 
to be coordinated in times of emergency, then addressed itself 
to the financial phase of the problem, which it undertook to 
solve by the establishment of a rule for rate-making, as I have 
shown. 

There still remained to be dealt with one other important 
phase of the problem, to which I shall now refer. In no other 
country in the world do the people make so great a use of the 
railroads asin ours. The steam railroads in the United States 
perform a freight service equal to the movement of 4,000 tons 
one mile per annum for each man, woman and child of our 
entire population, while the latest figures available show that in 
Europe the analogous service performed by the railroads is 
probably less than 600 tons one mile per capita per annum. 

The greater use made of the railroads by the people in this 
country is of course influenced largely by the fact that ours is 
a country of great distances and is also rich in natural and 
varied resources. It has come about, therefore, that in the 
City of New York, as an example, the flour used is very likely 
made from wheat grown on the rich prairies of Minnesota and 
the Dakotas. The beef which is eaten here was perhaps bred 
in Texas, developed in Wyoming, fattened in Iowa and dressed 
in Chicago. Not only do we find upon the tables in New York 
and Boston salmon caught in the waters on the Pacific Coast 
and shipped from Seattle, but there will also be found on the 
tables in Seattle the cod caught in the North Atlantic waters 
and shipped from Boston. Many similar instances might be 
cited. In short, it has generally been found advantageous, be- 
cause more economical, to produce our flour, meats, minerals, 
forest products etc. where each can be produced or obtained at 
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the lowest initial cost and then transport them, largely by rail, 
to the point of ultimate consumption, the entire transportation 
cost being less than the difference in initial cost of production 
in different parts of the country. With this in mind it is mani- 
festly important that there should be regularity and continuity 
of service by the railroads, and one of the important problems 
before Congress was to insure if possible such continuity by 
guarding against interruption of service which might be caused 
by misunderstandings and disputes arising between the railroad 
managers and their employees. 

It was urged by some that this provision of the Act should 
be so written as to prohibit strikes upon the railroads. It was 
not possible to enact legislation of that character, nor do I 
think it would have been wise to enact such legislation at that 
time. I believe it would be a mistake for Congress to pass a 
law prohibiting strikes unless we are quite certain that we shall 
be able to enforce such a law once it has been enacted. Per- 
sonally I do not believe that we have reached a stage where we 
can feel confident that such a law would or could be effec- 
tively enforced. The matter was, therefore, dealt with, I think, 
in the wisest way possible under the circumstances. Congress 
created machinery and set up agencies by virtue of which the 
employees could feel assured of obtaining just as fair wages 
and working conditions without striking as they could reason- 
ably expect to obtain even if they did strike. 

The Act provides, first, that— 


It shall be the duty of all carriers and their officers, employees and agents 
to exert every reasonable effort and adopt every available means to avoid 
any interruption to the operation of any carrier growing out of any dispute 
between the carrier and the employees or subordinate officials thereof. All 
such disputes shall be considered and, if possible, decided in conference be- 
tween representatives designated and authorized so to confer by the carriers, 
or by the employees or subordinate officials thereof, directly interested in the 
dispute. If any dispute is not decided in such conference, it shall be referred 
by the parties thereto to the Board, which, under the provision of this title, 
is authorized to hear and decide such dispute. 


The Act also provides for the creation of the Board above 
referred to and in that respect reads as follows: “ There is here- 
by established a board to be known as the Railroad Labor 
Board and to be composed of nine members.” 
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The members of the Labor Board are to be appointed by the 
President. Three of his appointees shall be from men nomin- 
ated by railroad employees, three shall be from men nominated 
by the railroad companies, and three shall be selected by the 
President himself, as representing in a larger way the general 
public, and all nine shall be confirmed by the Senate. In fact, 
Congress has created for this particular purpose a special Labor 
Court consisting of the same number as the Supreme Court 
of the United States, appointed in the same way, that is to say, 
by the President and confirmed by the Senate, and has given the 
Board or Court a status and dignity in keeping with its im- 
portance. The Act says that it shall be the duty of the Board 
to establish rates of pay and standards of working conditions 
which, in the opinion of the Board, shall be just and reasonable, 
and in determining the justness and reasonableness of such 
rates the Board is directed to take into consideration, among 
other things— 


1. The scale of wages paid for similar kinds of work in other 
industries ; 

The relation between wages and the cost of living; 

The hazards of the employment; 

The training and skill required ; 

The degree of responsibility ; 

The character and regularity of the employment; and 
Inequalities of increases in wages or of treatment, the 
result of previous wage orders or adjustments. 


It may indeed be said that Congress by this Act has made 
a preferred class of the railroad workers, because so far as I 
know this is the first and only time that Congress has ever 
definitely enacted that any particular class of the people should 
be given at all times and under all circumstances just and rea- 
sonable wages and working conditions. Of course, Congress 
did not do this primarily in the interest of the workers. Con- 
gress acted only as it had a right to act in the interests of the 
nation as a whole. Congress acted with a full realization of 
the importance of an uninterrupted transportation service in a 
country such as ours, but being unwilling to deprive the work- 
ers of their right to strike, it sought to provide machinery 
which would make it unnecessary under any circumstances for 
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the men to stop work in order to obtain just and reasonable 
treatment. In short, Congress provided, or aimed to provide 
by law, that the railroad workers should at all times be assured 
of just as good wages and just as good working conditions 
without striking as they could reasonably expect to secure even 
if they did strike, for it is clear that no one could justify or ex- 
pect to win a strike for wages or working conditions that would 
be unjust or unreasonable. This feature of the Act has been 
much criticised, but I venture to think that during the short 
time the Act has been in effect, the labor provision has more 
than justified itself by actual results achieved when viewed 
in a large way. 

It may, of course, be said that each one of the three features 
of the Act which I have been discussing is in a sense experi- 
mental. Nevertheless, it is my feeling and firm belief that so 
far it cannot be said that the experiment has failed in con- 
nection with any one of the features mentioned. On the con- 
trary it seems to me that the results so far obtained, when 
fairly considered, have measurably met the proper expectation 
of Congress. 

There are other important features of the Transportation 
Act to which I have not referred at all, chiefly because of my 
limited time and because I do not consider them of fundamental 
importance. One of the provisions which I have in mind has 
reference to the future grouping of the railroads into a rela- 
tively small number of strong, competing lines. I am in favor 
of the general policy so announced. I do not, however, con- 
sider it of fundamental importance. 

I believe that the Transportation Act of 1920 affords a work- 
able basis for the future successful operation of the railroads 
in the United States, in harmony with our long-established 
policy of private ownership and operation. That the success 
of the Act has not yet been thoroughly demonstrated in all of 
its aspects, I admit. I believe, however, that it would be a 
great mistake to attempt to amend or change the Act in any 
of its fundamental features at the present time. I do not think 
we have yet had sufficient experience under the Act to justify 
a conclusion that a change is actually necessary or, if necessary, 
to indicate clearly what the change should be. I firmly believe 
that if the Act is permitted to remain as it is for a period of 
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five years, and if the railway managers could be assured that 
it would not be changed within that period of time, such 
knowledge would have a most stimulating and encouraging 
effect, not only upon the railway managers, but upon investors 
as well, and would in itself go far to assure the success of the 
Act. Undoubtedly the Act is not perfect in all its details, 
Nevertheless I believe that in its present form it makes private 
ownership and operation of the railroads possible, and that too 
on a basis much to be preferred to the only probable alternative. 
I urge, therefore, that the Act in its present form be given a 
fair and sympathetic trial. 
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WALKER D, HINES 
Former Director General of Railroads 


view that the Transportation Act deserves a fair and 

impartial trial. Even if we were passing through times 
that were entirely normal, it would still be true that an act 
adopted with such care and after such prolonged investigation 
should be given a reasonable time within which to justify its 
usefulness. But the truth is that we have been passing through 
times that are wholly abnormal, and the fact that in such times 
a new and comprehensive piece of legislation may not have 
brought satisfaction to the interests affected by it is not proof 
that it is not a forward and constructive step. I do not know 
of any place in the world where any institution or any scheme 
of law has brought satisfaction to the people in these war years 
and the years since the war. So I think we must give to this 
new and important piece of legislation an opportunity to 
justify itself when we again get into something approximating 
normal times. 

I think it is particularly important to emphasize this neces- 
sity because it is undoubtedly true that in the period of re- 
adjustment through which we have been passing, a great part 
of our population, and that is the agricultural part, has suf- 
fered most intensely from the unfortunate combination of pre- 
war prices or less for its products, and of greatly increased 
freight rates based on the existing much-increased costs of 
railroad operations. 

This has been a condition which was bound to produce 
discontent and it was bound to direct attention to this new 
legislation as the most obvious reason for the trouble, although 
in fact, I do not believe that the legislation can be held re- 
sponsible. Under any.other possible scheme of legislation, we 
would either have had rates approximately as high as the 
existing rates or we would have had a series of railroad bank- 
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ruptcies which would have been infinitely worse for the farm- 
ers as well as the people in other walks of life. 

I want to say something about the principle of rate-making 
which has been put into the Transportation Act. I shall not 
attempt again to outline the provisions of the Act on this point 
because Mr. Willard has done that clearly and concisely. [| 
want to emphasize that this new rate basis has been adopted 
from the standpoint of the public interest and that public inter- 
est is vitally concerned in the maintenance of this new basis, 
The provision in the Transportation Act that rates should be 
so fixed as to produce a fair return upon the aggregate value 
of railroad property was not put there merely to provide inter- 
est and dividends for the holders of the existing bonds and 
stocks of the railroad companies. It was put there for other 
broad public purposes, in addition to that purpose, and I wish 
to call attention to some of these other purposes. 

One aspect of the railroad business is that it employs about 
two million workmen. In a normal year, I suppose there 
would be spent by the railroads, if they have a basis of rates 
that yields a fair return upon their property, from two and 
three-quarters to three billion dollars in wages. The dis- 
tribution of that amount to the wage-earners of the country 
would be a tremendous factor in the prosperity of every class 
of people in the country. But in practice there is much more 
fluctuation than is generally appreciated in the amount of rail- 
road labor and the amount of the railroad pay roll. Even if 
the wages remain unchanged, there may be very great fluctu- 
ations in the number of employees, in the amount of work they 
are called on to do, and hence in the amount of money that is 
distributed to them as wages. The moment the railroads begin 
to be apprehensive as to whether they are obtaining enough 
revenue fairly to protect the interests with the protection of 
which they are charged, they begin to lay off their maintenance 
forces, and maintenance represents close to forty-five per cent 
of the total operating expenses of the railroad companies. 
When the maintenance employees are laid off, the purchasing 
power of themselves and their families is impaired and to a 
considerable extent destroyed, and that has a distinctly un- 
favorable influence upon the general state of business in the 
country. 
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The moment this condition becomes an influence to cut down 
general business—and the cutting down of the maintenance 
program is bound to have that influence—the number of freight 
trains begins to diminish, the number of employees in the train 
service is cut down, and you have an additional element which 
makes for a slowing down of the prosperity of the country. 

Let us look now at the material which the railroads buy. I 
suppose it is fair to estimate that in the course of a year under 
approximately normal conditions, the railroads would buy from 
a billion eight hundred million to two billion dollars’ worth 
of materials, which are used in the operation of the roads. In 
addition to this, in normal times, they would ordinarily buy. 
perhaps two or three hundred million dollars’ worth of ma- 
terials for the purposes of new construction. The railroads buy 
nearly one-third of the soft or bituminous coal that is produced 
inthe country. It has been estimated that they buy about forty 
per cent of the steel and iron articles produced in the country 
and that about forty per cent of the country’s lumber production 
goes directly and indirectly into materials used by the railroads. 

When the reasonable return to the railroads begins to be 
seriously diminished and there comes to be a cutting-down in 
these purchases of materials, as there is bound to be when the 
maintenance program is diminished, or when the construction 
program is diminished, we have another and very important 
condition to militate against the prosperity of the country. 
The various industries of the country, which are dependent so 
largely upon the railroads, commence limiting their operations, 
and their employees lose their jobs and their purchasing power. 
The volume of business diminishes still more and again we 
have a falling-off in the amount of freight service and in the 
number of trains and enginemen employed. We begin to have 
a cutting-down in the amount of coal that the railroads can 
consume, with consequent embarrassment to the coal industry 
and its employees. 

It follows that the giving of a fair return to enable them to 
proceed in a normal manner with their operations has 2 tre- 
mendously important relation to the public interest with respect 
to the labor that the railroads employ, with respect to the ma- 
terials that they use, and with respect to the industries which 
manufacture these materials, and in all these respects the gen- 
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eral prosperity of the country is vitally involved. When these 
factors take an unfavorable turn, there is no class which is more 
seriously affected than the farming class, which is dependent 
upon the general prosperity of the country in order to have a 
satisfactory demand for its products. 

Another point of vital interest to the public is the adequacy 
of the railroad service. That involves two considerations: one 
is that the railroads of this country are not in a condition to 
handle satisfactorily the amount of business which could be 
regarded at present as normal. They need much additional 
equipment and many sorts of improvements in order to meet 
more satisfactorily the demands of the public for an adequate 
service. This requires capital. In addition there is a steady 
growth in the volume of business done in this country. In 
1900 the amount of freight traffic carried was double what it 
was in 1890. In I9gI0 it was eighty per cent more than in 
1900. In 1920 it was sixty per cent more than in 1910. So 
that we can count upon a continuing and heavy increase in the 
normal amount of business. I am speaking broadly now and 
disregarding for the moment the fluctuations that may come in 
particular years of depression. With this increase in traffic 
there must be enormous increases in the railroad plant and they 
cannot be obtained without enormous expenditures of money. 
I think Mr. Willard estimated only five hundred million dol- 
lars a year. There will be needed, I believe, eight hundred 
million to a billion, which can be expended in the further im- 
provement and extension of the railroads to the distinct advant- 
age of adequate and efficient service, although I can readily 
appreciate that if the railroads cannot raise that much addi- 
tional money to spend, they must, and no doubt they can, by 
spending less than that amount, get along with a service less 
satisfactory than it ought to be. 

Such enormous amounts of capital cannot be raised unless 
there is adequate assurance of a fair return to the railroads, 
and there again we have an important element of public interest 
underlying the rate-making principle of the Transportation Act. 

There is still another feature embodied in this rate-making 
principle of the Transportation Act, and that is, that the 
Transportation Act was designed to establish a greater certainty 
as to a fair return for the railroads. 
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Prior to the Transportation Act, the attitude of the Govern- 
ment was restrictive rather than constructive. It merely told 
the railroads what they should not do, but assumed no obliga- 
tion to aid in creating a rate basis which would affirmatively 
assure them a fair return. That contributed to a condition of 
uncertainty which was unfavorable to the publie interest. The 
Transportation Act for the first time has imposed an affirmative, 
express duty on the Interstate Commerce Commission to estab- 
lish a rate basis which, as far as may be, will yield a fair 
return. This provision was designed to establish a greater 
certainty, and I think that is one of the most important elements 
of public interest that is involved in this new conception. 

I believe as the railroads become better assured of their 
status there can and will be developed on their part a more 
confident and steady policy of carrying forward on a more 
regular and normal basis their maintenance and construction 
programs. The lack of public interest in maintaining a fair 
return was always working to make the return uncertain. 
There was consequently a disposition on the part of the rail- 
roads to respond very quickly to any unfavorable aspect of 
general business by promptly cutting down their maintenance 
and construction programs. That has tremendously accen- 
tuated the tendencies already working toward depression in 
general business conditions, so in the past we have had a con- 
dition where this great institution, which represents the greatest 
organized purchasing power and the greatest organized source 
of wages in the country, has been under an influence which 
caused it, the moment there came to be signs of depression, 
to convert itself into an agency for increasing that depression. 
And that picture has another side. When business begins to 
get better, prices begin to go up and labor begins to get scarce, 
the railroads, having been forced to cut down their main- 
tenance and construction programs in times of depression, then 
have to redouble their efforts in these directions and thereby 
they become an influence for creating instability by putting up 
the price, by bidding against each other and the other interests 
in the country, in order to make up for their deferred programs 
in times of depression. Further than this, the result of such 
a policy has been that in a time of returning general business 
prosperity the railroads have had to use their tracks, equip- 
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ment and other facilities very largely for handling their own 
material and supplies, which on account of their retrenchment 
policy during the preceding period of depression they had not 
purchased and distributed while they had ample surplus equip. 
ment and other facilities. This has led to congestion of busi- 
ness and has tended to accentuate still further the high prices 
characteristic of returning prosperity. I strongly believe this 
new policy of the Transportation Act is calculated in large 
part to correct these highly unfavorable influences and to enable 
the railroads, as they begin to feel better assured of the con- 
tinuance of this new policy, to adopt a more regular policy of 
maintaining more uniformly in bad times their normal pro- 
grams of maintenance and construction and thereby help 
stabilize the conditions of the whole country, rather than be 
forced into a condition of intensifying unfavorable influences 
in the direction either of further depression or of undue ex- 
pansion. I think this result will be one of the most important 
and salutary effects of the law, and will constitute one of the 
most striking ways in which this new basis will be in promotion 
of the public interests. 

I fully appreciate that the adoption of a policy of carrying 
forward normal programs of maintenance and construction in 
times of business depression involves some difficult complications 
in the matter of cash, because the railroad maintenance and 
construction work is largely a cash proposition. All employees 
engaged in such work must be paid in cash and all materials 
used in it must be bought for cash or on very short time. 
Naturally in times of business depression railroad companies 
cannot generally raise on satisfactory terms large amounts of 
capital by the issue of stock or of long-term bonds, and they 
have been quite hesitant to borrow money on short-term paper 
for carrying forward maintenance and construction work. 
Nevertheless with increased assurance of a definite and helpful 
governmental policy I believe the railroad companies could and 
ought to make further efforts than they have felt justified in 
making in the past to provide themselves with the necessary 
cash to carry forward their maintenance and construction work 
in times of depression when labor is more plentiful and ma- 
terials are cheaper, and when they have ample equipment and 
other facilities for handling the work with a minimum of inter- 
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ference to their transportation of commercial traffic. Not only 
will this be to their own direct benefit, but it will immensely 
promote the general public interest, and hence this consider- 
ation in itself constitutes a highly important justification for the 
rate-making principle of the Transportation Act. 

In the last analysis railroad rates will depend upon the 
cost at which railroad transportation can be carried on. This 
new rate basis rests on the assumption that this cost i a matter 
of vital importance. It assumes that the railroads must be 
economically and efficiently managed. This subject is to be 
increasingly a matter of scrutiny and concern on the part of 
the Interstate Commerce Commission. With such scrutiny, 
and with the efforts on the part of the railroad managements, 
and with the improvement of conditions generally, I think it is 
fair to predict that there will be such reduction in the unit 
cost of railroad operation that to a large extent the difficulties 


from which the public has suffered—and no interest has suf- 


fered more than the farmers—on account of rates out of pro- 
portion to the cost of the products transported, will be over- 
come. So believing as I do that this is an important forward 
step, and being utterly unable to think of any substitute for it 
which will begin to offer as great promise of adequate service, 
adequate employment of railroad labor, adequate consumption 
of materials produced in the country, or as great promise of a 
definite forward movement in the stabilizing of business of all 
sorts throughout the country, I certainly wish to add my voice 
in favor of giving the Transportation Act a thorough and 
sympathetic trial, and I predict, with great confidence, that 
it will justify itself when it gets normal times in which to work. 
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HOW RAILROADS ADAPT THEMSELVES TO 
NATIONAL CONDITIONS 


ALBERT SHAW 
Editor, The Review of Reviews 


RANSPORTATION is in itself a specialized form of 
sh business which has problems of its own. In its aspect 
as a distinct interest, the transportation system—of 
which the railroads constitute the larger framework—is subject 
constantly to inquiry and discussion from many standpoints. 
But the railroads thus regarded do not constitute the subject 
of our meeting of the Academy today. It is the economic 
situation of the United States, as inseparably affected by 
transportation methods and policies, that is before us for our 
consideration. 

It is true that from the standpoint of investment and from 
that of organization and employment the railroads, with their 
related industries of service and supply, constitute a foremost 
economic interest. But railroads are also, as an everyday 
affair, looked upon by men engaged in every other form of 
production and exchange as a subordinate but essential factor 
in their own operations. The producers of wheat and corn, 
as well as the producers of coal and steel, think of railroads not 
as a distinct field of investment and of employment but as an 
agency necessary to their own success. Every business meas- 
ures its own prosperity in terms of market and price. Trans- 
portation is in many industries the vital factor in measuring 
the range of markets. Freight rates go far to determine the 
habits of whole communities as regards the things that they 
eat, the houses that they build, the fuel that they consume, and 
the particular forms of employment that they find profitable. 

Considerable changes in transportation rates, when such 
changes come suddenly, are likely to disturb complicated move- 
ments to such an extent as to create emergencies in some lines 
of business and to produce sharp and painful crises in others. 
At such times, the demand for remedies often creates confusion 
of thought, so that slow and far-reaching policies are suggested 
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as cures for transient evils. It happened, as has already been 
explained by a distinguished speaker, that a greatly delayed 
advance in freight rates to meet the needs of the railroads took 
effect at the very time when agricultural prices were rapidly 
falling by reason of the curtailment of European markets. To 
advocate a ship canal to connect our Great Lake system with 
Europe by way of the St. Lawrence River, as a remedy for this 
particular crisis, would be something like proposing the inven- 
tion and adoption of new methods of fire prevention at the 
moment of an actual conflagration. 

If one is considering the relation of railroads to business 
prosperity in the more permanent sense, it becomes important 
to remember that the railroad systems of the past and of the 
present are merely a concrete expression of the phases of our 
economic development as we have spread across the country 
from Atlantic to Pacific. The early railroads followed the 
lines of pioneering progress, while the later railroads pushed 
ahead in order to aid more rapidly in the settling of the great 
West. Nearly all of the problems affecting American railroads 
are best understood by studying them in close relation to the 
facts of our economic history, as we have taken vast expanses 
of new country, opening up agricultural and mineral resources, 
and creating communities occupied by many millions of settlers. 

The transportation methods and conditions of the future are 
also, like those of the past, to be vitally related to changing 
conditions in the nation’s development as a whole. There will 
always be long-haul business for the railroads in ample volume; 
but there will be a relatively increasing intensity of short-haul 
traffic movement if the country is to continue to expand ina 
normal and healthy way. Vast surpluses of agricultural pro- 
duction in the Mississippi Valley and the farther West, in the 
nature of things, are a temporary phase. Obviously the agri- 
cultural development of these regions was destined to come 
first. But the growth of towns and cities, and the transplan- 
tation of varied industries, were sure to follow. 

To an increasing extent the bread-stuffs, the beef and pork 
and the fruits of the central and western States will be con- 
sumed by populations within their own boundaries. Europe 
is not destined to live upon the wheat of the United States, nor 
even upon that of Canada. It is far more important for the 
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interior of the country to develop its own transportation sys- 
tems and expand its own varied economic life than to advocate 
large expenditures which would look to future markets beyond 
the Atlantic. 

The group system as proposed in the new Transportation 
Act would seem to be in accord with the normal tendencies of 
the country. We shall continue to have a very large traffic 
that is national in its scope. New England will make articles 
that will be sold in every State. The citrous fruits of Florida 
and California will find consumers everywhere. Natural cen- 
ters for the production of iron and steel, like Pittsburgh or 
Birmingham, will hold preeminence and will find markets be- 
yond their own districts. But the tendency will be towards 
intensive regional development. The agriculture of the East, 
which has been abnormally depressed and neglected, will be 
revived under conditions of a more normal and permanent 
character. Not more than twenty-five per cent of the fruit- 
growing capacity of the Eastern States is now utilized. 

Obviously it is highly important that there should be im- 
mediate study of freight rates with a view to adjustments for 
the lightening of specific burdens. But our recent experiences, 
which have brought distress to wide regions and heavy loss 
to particular industries, will have been attended by some in- 
direct advantages. Localities will see the greater relative 
value of home markets, and will endeavor to import industries 
rather than to export commodities. 

It was natural enough that in the earlier period the emphasis 
should have been placed upon the long-haul. The story of 
the transcontinental lines, of the eastern trunk lines, of the 
granger lines, all has to do with the eastward movement of 
surplus agricultural products and the westward movement of 
various commodities and supplies. A marked trend toward 
equalization of average conditions, as our Western States be- 
came mature, was gradually producing changes of a normal 
and healthy sort when the great European war reversed all 
tendencies and created a market condition unknown before in 
the history of the world. Along with the movement of men 
and war material to the eastern seaboard, there arose an un- 
precedented European demand for food and commodities of 
all kinds. Price-fixing by Government, and prompt payments 
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through the United States Treasury, made European markets 
seem the most desirable of all things to Western producers, 
It has not been easy to accept the fact that this war-time phase 
was wholly abnormal, that it will never return, and that pros- 
perity must be found at home or nowhere. 

One of the greatest benefits that could come to our trans. 
portation interests themselves would lie in the purchase of 
railway securities by Western and Southern investors, in order 
that the definite and conscious control of their own major 
agencies of travel and traffic movement might become localized, 
Our program this afternoon is designed to bring the question of 
freight rates and their relation to general prosperity before 
us from the standpoint of several practical and theoretical stu- 
dents of these subjects, who are recognized as authorities in 


their respective fields. 
[100] 
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THE TRANSPORTATION COST IN A BASIC 
INDUSTRY—STEEL PRODUCTS 


CHARLES R. HOOK 


Vice-President and General Manager, American Rolling Mill Company, 
Middletown, O. 


Products”, I do not presume to speak for the Steel 

Industry. However, the figures which I shall present, 
although applicable to plants making high-finished sheet steel, 
are, I believe, indicative of what is true with respect to all 
other steel products. 

In arriving at the quantity of iron ore, coke and limestone 
used in the production of one ton of pig iron we have used as 
a basis the amounts shown by the Southern Ohio pig-iron 
manufacturers in the ore case before the Interstate Commerce 
Commission. 

To make one ton of pig iron, the following quantities of raw 
material are required: 


l talking on the subject ‘“ Transportation Costs in Steel 


The quantity of pig iron used in the production of one net 
ton of finished sheets is taken from our own detailed cost sheets. 

If you will refer to the chart you will observe that we have 
presented figures showing the accumulated freight in the five 
principal raw materials in a net ton of finished steel sheets 
delivered at St. Louis. The city of St. Louis is used only be- 
cause it is a natural market for a plant in our locality. 

This freight today is $24.07, in 1914 it was $11.84, showing 
an increase of $12.23 today over the period at the beginning 
of the World War. 

If we deduct the freight from Middletown to St. Louis, 
which is $6.80, we have $17.271 as the amount of accumulated 
freight in these items at Middletown. 

Sheets which are being delivered on orders taken prior to 
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By reference to page 24 of the Twentieth Annual Report of 


yedjouyad xye uo seBreyo jo uosjsedapo [Tunuus uy 


the United States Steel Corporation, just issued, we find this 


statement: 


102 
the six items enumerated, is equal to 28.8% of the sales price, 


this month were sold at $60.00 per net ton; in other words, this 
item of $17.271, representing the accumulative freight in only 
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A number of elements in the cost of producing steel show little if any 
recession from war-time figures, notably that of railroad transportation, 
which on basis of existing rate conditions averages in the case of the sub- 
sidiary companies upwards of forty per cent of the total cost of producing 


steel. 


If we were to add to the figures we have shown on the chart 
the freight on all the other materials and supplies used to 
produce a ton of sheet steel, you can readily see that the state- 
ment just quoted is certainly conservative as to the facts. 

In announcing new and lower prices for steel products, going 
into effect on July 5, 1921, President Grace, of Bethlehem 
Steel, said : 


The increase in freight rates has been the largest factor in increasing the 
est of manufacturing steel products because the making of a ton of finished 
steel involves the transportation of more than five tons of raw materials. 
The cost factors next in importance are materials and labor. 

Taking as an example the price for structural shapes, under the new 
schedule of prices, 2 cents a pound or $44.80 a gross ton, the comparison with 
pre-war prices, reflecting concretely the three more important cost factors, 
is as follows: 

The increase over pre-war cost in transportation on ore, coal, limestone, 
scrap and miscellaneous supplies amounts to $7.85 per ton of finished steel. 


The accumulated freight in sheet bars would I believe com- 
pare very favorably with the freight in structural shapes, yet 
sheet bars represent only the beginning of operations in the 
production of finished sheets, so by a little use of the imagina- 
tion you can readily see what the total transportation cost in a 
ton of sheet steel would be, if all the materials used in all the 
operations were included in our figures. 

It may interest you to know for instance, that in 1920 we 
used : 


55 Net tons spelter 
11335 Net tons sulphuric acid 
26173 Net tons fire brick of all kinds. 


As an illustration of the conditions existing in 1914 as com- 
pared with today I should like to present the facts with refer- 
ence to our coal supply. 

In 1914 the average price of all the coal we bought was 93c 
per ton at the mine; the freight was $1.15, making a total cost 
of $2.08 per ton F. O. B. Middletown. 
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The freight alone today is $2.24, or 16c more than the freight 
plus the cost of the coal in 1914. 

It is our opinion that transportation costs must be liquidated 
to somewhere near the same percentage above the base of 1914 
as is true with respect to steel prices. To secure liquidation 
of transportation charges, comparable with that which has 
already taken place in the steel industry, will require a reduc- 
tion of approximately 2812% in present rates. 

I think I am safe in saying that the steel industry as a whole 
wants not higher prices but lower costs in order that its surplus 
production can be sold in the markets of the world in com- 
petition with our fellow-manufacturers across the water. 

I am not unmindful of the part railroad wages are playing 
in the cost of transportation and I submit to you that it is not 
reasonable to ask the steel worker, who is receiving a wage 
fifty per cent above base, to buy transportation cost in every- 
thing he wears and eats when that cost is so largely affected 
by railroad wages one hundred per cent above base. 

Until the restoration of approximately the same relation- 
ship which existed between transportation, fuel, the various 
basic commodities and wages during the pre-war period is 
effected, a normal exchange of commodities cannot take place 
and any attempt to maintain one of the factors of cost at a 
high level in the face of radical declines in the other factors, 
is contrary to economic law and its depressing effect is 
cumulative. 
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HOW THE RAILROADS MAY RENDER MAXIMUM 
SERVICE 


WILLIAM J. CUNNINGHAM 
Professor of Transportation, Harvard University 


N this attempt to suggest a partial answer to the question 
] assigned to me for discussion, I have adopted the view- 
point of the near future, assuming that the much-desired 
business revival is not far distant. Under present conditions 
of subnormal traffic there is no serious question concerning the 
ability of the railroads to meet the immediate transportation 
needs, although the standard of service as a whole is lower than 
that which should obtain in normal times and the scale of 
freight rates, dislocated as it is by two substantial war-time 
horizontal increases, is inequitable in many respects and de- 
mands early revision. We are, however, not so much con- 
cerned with the immediate present as with the near future when 
the transportation demands will be much greater and when the 
capacity of the railroads will perhaps be overtaxed. 

It is hardly necessary here to dwell upon the fact that rail- 
road development has been virtually at a standstill since the 
beginning of the World War. The normal rate of enlarge- 
ment and improvement in facilities and equipment had been 
seriously retarded prior to the war when the steady decline in 
the rate of return on investment prevented the usual income 
appropriations for betterments and increased the difficulties 
connected with raising new capital on reasonable terms. It 
will be recalled that the peak-load of receiverships came in 
1915 when about one-sixth of the entire railroad mileage of 
the country was in the hands of the courts. The additional 
operating revenues from the large volume of war traffic in 
1916 averted the threatened general financial collapse, and 
the government rentals and guarantees from January 1, 1918, 
to September 1, 1920, enabled the railroad companies to 
maintain solvency. Yet, while general bankruptcy was 
avoided, the program of extension, enlargement and improve- 
ment was necessarily limited to emergency needs, and when 
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the railroads were again entirely on their own resources from 
September 1, 1920, the arrearage in deferred but necessary 
investments in betterments was substantial. Little could be 
done during the last half of 1920, when the volume of traffic 
exceeded all previous records, and such plans as were then 
made for execution in 1921 were necessarily abandoned in 
greater part in 1921 because of the acute business depression 
and the serious losses in revenues. Notwithstanding the sub- 
stantial rate increases of 1920 the net railway operating in- 
come of 1921 was but little more than one-half of the statutory 
rate of six per cent contemplated by the Transportation Act 
as a reasonable return on property value. 

Various estimates have been made as to the sum necessary 
to make up the deferred improvements. It is probably close 
to the mark to set the amount at $1,000,000,000 per year for five 
orsix years. To this should be added a large sum for deferred 
maintenance chargeable entirely to operating expenses. This 
need for large capital expenditures was referred to by Mr. 
Willard this noon who stated that it would be approximately 
half a billion dollars a year. Mr. Hines thought it might be as 
much as one billion. It may be recalled that ten or twelve years 
ago, the late James J. Hill stated that the railroads needed a 
billion dollars a year for five years for terminal enlargements. 
My own view is that the larger figure is that which is justifiable, 
and that the railroads will need during the next four or five 
years to spend one billion dollars per year for additions and 
betterments. One billion dollars a year, related to twenty 
billion dollars property investment, is an increase of only five 
per cent a year, so that while the sum itself sounds large, it is 
not so large relatively. 

Considering the fact that the normal growth in ton-miles 
over a long series of years has been an increase of one hundred 
per cent every twelve years, and that passenger miles normally 
double in approximately fifteen years, it is plainly evident that 
a consistent and continuous program for increasing traffic capa- 
city is imperative. Having in mind also the further fact that 
relatively little has been done to increase traffic capacity during 
the past decade, the seriousness of the situation is obvious. It 
is probably true that the traffic of the fall of 1920 was the 


greatest load that the existing facilities could stand. Since 
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then there have been practically no increases in capacity. In- 
deed the situation with respect to maintenance, particularly as 
to freight and passenger car equipment, may be less favorable. 

If these premises are correct, and I believe that they are, the 
the railroads will have difficulty in rendering satisfactory 
service when the business revival brings with it a volume of 
traffic as great or greater than that of two years ago. There 
is imperative need, therefore, for the expenditure of large sums 
for additions and betterments. The railroads cannot furnish 
the maximum of service without such expenditures. The 
problem then is largely one of finance. 

With the passage of the Transportation Act and its con- 
structive rule of rate-making, as well as its recognition of the 
principle that carriers are entitled to a fair rate of return on 
property value, and with the rate increases authorized in 1920 
by the Interstate Commerce Commission for the purpose of 
producing a net return of six per cent, it was hoped that sub- 
stantial progress had been made toward the solution of the 
financial problem. All calculations, however, were upset by 
the business depression. Yet it is not proper to interpret the 
disappointing results of 1921 as an indication that the Trans- 
portation Act has failed. Its real test must await a return to 
normal business conditions. My own opinion is that its in- 
herent soundness will then be demonstrated. 

I shall digress, if I may, to show how the law of diminish- 
ing returns can easily explain why the railroads under the high 
freight rates of 1920 were able to earn only one-half of the 
rate of return contemplated by the Transportation Act. It will 
be recalled that the increases authorized by the Interstate 
Commerce Commission were based largely upon estimates made 
by the railroads, checked and accepted by the Commission. In 
arriving at those estimates, the amount of the increase was 
determined by going to the bottom of the income account, and 
working upward, that is, determining what six per cent on the 
property value would require, estimating taxes and other items, 
estimating operating expenses, seeing what the gross operating 
revenues should be, then finding out how much freight and 
passenger rates should be increased to bring that gross revenue. 

The Interstate Commerce Commission then attempted to set 
rates so as to bring that estimated amount of operating revenue 
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which would yield the six per cent contemplated by the Act. 
It so happened, however, that the volume of traffic upon which 
the calculation was based was overestimated and some of the 
expenses were underestimated. 

Let us assume that that gross revenue is one hundred and 
that the operating expenses are seventy, leaving the net oper- 
ating revenue as thirty. Taxes and charges might be as- 
sumed as five and fifteen, respectively, leaving twenty of taxes 
and charges to come out of the thirty net operating revenue, 
That would leave ten as a surplus for the payment of dividends 
or appropriations. 

Instead of getting one hundred units of revenue, the rail- 
roads got less than eighty. For easy figuring, let us assume 
that they got eighty. That would be a twenty-per-cent de- 
crease. Expenses could not be reduced twenty per cent with 
the loss of traffic, because, roughly speaking, only one-half of 
the expenses will fluctuate with fluctuations in traffic in that 
degree. If we take that as a basis, one-half of the twenty, 
or ten per cent, would affect the expenses, bringing the expenses 
from seventy to sixty-three. The sixty-three expenses, then, 
would be taken from eighty operating revenues, leaving seven- 
teen net, instead of thirty. From that seventeen, it would be 
necessary to deduct twenty for taxes and charges, leaving a 
deficit of three units instead of a surplus of ten. That is a very 
simple arithmetical demonstration of the profound effect of a 
loss in traffic because expenses cannot be trimmed to meet the 
loss in revenue to the same degree in which that loss in revenue 
occurred, and besides, taxes and other expenses are constant. 

That will explain, in greater part, the disappointing results 
of 1921. It is not an indication of failure of the Trans- 
portation Act. It is merely the working of economic laws. 

In the meantime how are the railroads to render maximum 
service? It seems to me that the answer is: 


(1) By improvement in management; 
(2) By better relations with labor; and 
(3) By patience and tolerance on the part of the public. 


Without intelligent management, loyal service from em- 
ployees, and the support of public confidence, satisfactory and 
economical service is impossible. In whatever degree an im- 
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provement is brought about in any one or in all of the three 
fields, in that degree will progress be made toward the attain- 
ment of the objective named in the subject of this paper. 

Public regulation of railroads may have been carried to 
extremes and in certain particulars such regulation has worked 
against the best interests of both the public and the railroad 
owners, yet such criticism as may fairly be directed against 
regulation applies to policies followed prior to 1920. The 
Transportation Act of that year marked a new era in which 
the regulating authorities are charged with new responsibility 
for the powers which they may wield. Prior to 1920 the spirit 
of regulation was mainly corrective and punitive. The new 
law, while continuing the powers of correction and punishment, 
also recognizes the fact that the prosperity of railroads is es- 
sential to satisfactory public service and it directs the regulating 
bodies to exercise their authority so that consideration shall be 
given, among other things, to the transportation needs of the 
country and the necessity of enlarging transportation facilities 
“in order to provide the people of the United States with ade- 
quate transportation.” 

In return for this public recognition of responsibility and 
partnership in adequate net earning power, railroad managers 
should whole-heartedly accept all of the obligations which the 
Act imposes upon them. In the first place there is the obliga- 
tion to operate the properties honestly, efficiently and economi- 
cally. In the second place there is the obligation to recognize 
the fact that the principle of railroad consolidation is a vital 
part of the new rate-making rule. A selfish attitude on the 
part of individual roads in opposing progress toward the eli- 
mination of the troublesome factor of the weak road, should not 
be allowed to wreck the most important feature of the new law. 
I am sorry here to disagree somewhat with Mr. Willard, who, 
while believing in the principle of consolidation, regards it as 
not vitally important. It seems to me that it is a vital part 
of the successful working of the rate-making rule, inasmuch 
as it is only by consolidation that the so-called weak roads can 
be strengthened, by being absorbed by the stronger roads. 
In the third place, there should be a more receptive attitude 
toward really constructive measures which look toward uni- 
fication of facilities and pooling of freight equipment. All 
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such proposals have their defects, some of them serious, but 
when a plan such as that of common ownership and control of 
freight cars is so obviously advantageous in principle, an effort 
should be made to make it workable rather than to block 
progress by condemning the whole because of a defect in a part. 

The railroads as a whole quite properly protest against the 
efforts of those who support the Capper Bill which would eli- 
minate the rate-making provision of the Transportation Act, 
yet a few of the railroads will just as surely destroy the effec- 
tiveness of the law by attacking the principle of recapture of 
excess earnings, or by appealing to the courts to overthrow 
the decision of the Interstate Commerce Commission in a recent 
important case affecting the division of revenues on joint traffic. 
The best interests of the railroads as well as those of the public 
will be served by a whole-hearted acceptarce of every part 
of the Transportation Act to the end that it may have a fair 
trial under normal conditions. 

Finally, the railroads as a whole should agree upon and make 
effective a fair and enlightened policy toward labor, recog- 
nizing the joint partnership in an ungrudging spirit and with- 
out antagonism against unions as such. The Transportation 
Act provides the necessary machinery for the restoration of 
amicable relations. The responsibility for the failure to get 
together on important principles cannot be charged entirely 
to management but it must assume a share. The fear on the 
part of the unions that some railroads are attempting to use 
the present opportunity to disrupt their organizations has a 
very disturbing influence. Economical operation and maxi- 
mum transportation capacity are impossible while labor rela- 
tions are strained beyond the legitimate and natural degree 
of difference in the respective viewpoints of employer and 

employed. 

““s But the remedy is not wholly in the hands of management. 
The public has a right to demand that employees shall recog- 
nize the relation between loyal and efficient service and econom- 
ical and satisfactory transportation. Misled by their leaders, 
an increasingly large proportion of employees believe that 
railroad management as a whole is corrupt, and their resist- 
ance to the inevitable deflation in war-time wage rates and 
restrictive rules is carried to an extreme which, while aimed 
[110] 


| 
| 
| 
| 


No. 1] RAILROADS RENDER MAXIMUM SERVICE III 


at management, disregards public interests in the restoration 
of normal conditions. Just as railroad managers as a whole 
must recognize their obligations as the operating heads of 
public utilities, so must the labor leaders and the union mem- 
bership be brought to a realization of the fact that they too 
are amenable to the bar of public opinion. The obligation of 
the railroad managers to pay fair wages is no greater than that 
of the employees to work efficiently. 

Finally we come to the obligations of the general public. 
When Congress, in 1919, considered the many plans for the 
solution of the railroad problem, it responded to an over- 
whelming public sentiment by rejecting all proposals looking 
toward government ownership or operation in any form. Pub- 
lic opinion was unmistakably in favor of a return to the initia- 
tive and competition of private ownership and management. 
The passage of the Transportation Act appeared to wipe the 
slate clean of public resentment and antagonism because of past 
abuses and mismanagement, and the railroads were returned to 
their owners with an encouraging degree of public confidence. 

Principally because of the disturbing effects of the business 
depression and the burden of war-inflated freight rates, a large 
part of the public confidence in railroads has changed into an 
attitude of criticism and distrust. Much of the criticism is 
the result of misunderstanding. It is commonly believed that 
the railroads are working under a guarantee from the govern- 
ment and that they are not accepting their fair share of the 
pains of post-war deflation. The effect of freight rates upon 
the cost of living and upon the marketing of commodities has 
been unfairly magnified, and the atmosphere is befogged by 
professional propagandists with a mixture of sophistry, half- 
truth and misstatement. 

If we are to find a way out of the dilemma short of gov- 
ernment ownership it can only be by the exercise of patience 
and tolerance on the part of the public. They must give the 
railroads time to adjust their costs to changed conditions and 
to put their house in order for the hoped-for better times and 
bigger traffic. The public must exercise moderation and tem- 
perance in their demands for rate reductions. Just now each 
group of shippers is insisting that the rates in which it is 
interested must come down at once without regard to tlie effect 
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upon railroad net income and service. Notwithstanding the 
fact that the present rate scale is yielding only slightly more 
than three per cent on property value, certain interests are 
intent upon cutting the heart out of the Transportation Act 
by repealing its rate-making clause, and upsetting the equili- 
brium by curtailing the power of the Interstate Commerce 
Commission over state rates. 

Unless the public will refrain from encouraging Congress 
to tinker with the existing laws, and from bringing political 
pressure to bear upon the Interstate Commerce Commission to 
make wholesale downward rate adjustments while the rail- 
roads are barely able to pay taxes and charges, there can be 
little progress made in putting the transportation machine in 
order for the heavy traffic load which will probably soon be 
in sight. 

Patience and tolerance, and a reasonable degree of con- 
fidence in the integrity of railroad management, will serve 
the real and long-time interests of the public much better than 
impatience, intolerance and distrust. Adequate service and a 
factor of safety in traffic-carrying capacity are more important 
than low rates. An insistence upon rates which are unre- 
munerative will work against the rehabilitation of the railroad 
properties, prevent the making-up of deferred maintenance and 
effectually block the flow of income and new capital into 
imperatively needed and long-delayed improvements and 
enlargements. 
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WHAT RAILROADS ARE DOING TO INCREASE 
ECONOMY AND EFFICIENCY OF OPERATION 


R. H. AISHTON 
President, American Railway Association, Chicago; Former Regional 
Director, Northwestern Region, U. 8. Railroad Administration 


HAVE been assigned twenty minutes in which to deal 
I with a rather large subject. How large it is, I doubt 
whether many people realize. For example, in the year 

1921 the Class 1 railroads performed the following service. 


They moved 306,7, billion tons revenue freight one mile 
3714 billion passengers one mile 
To do this 
They created 1, billion train miles 
They earned 5Y, billion dollars 
They paid operating 
expense 4Y, billion dollars 
There was paid 
in wages 23, billion dollars, the decrease over 


previous year being due to depressed busi- 
ness, deferred maintenance and consequent 
large reduction in number of employees. 


That is all I shall say regarding billions or millions. It is 
hard for me to comprehend what a million is, to say nothing 
of a billion. Let us get down to something we can all under- 
stand without undue mental strain. I have been allotted twenty 
minutes. I started talking at 5:00, I will finish and sit down 
at 5:20, and during that twenty minutes this will have hap- 
pened on the railroads. During the twenty minutes that I 
am talking the energy developed by the railroads is equivalent 
to moving a train consisting of a locomotive with ten freight 
cars carrying 311 tonsof revenue-paying freight, with two more 
freight cars containing 38 tons of Company freight that doesn’t 
produce revenue, with two passenger cars containing 38 paying 
passengers together with the employees necessary to operate 
the train, with the necessary postal, baggage and express car, 
and a little old red caboose, a total of 17 cars, a distance of 
37,500 miles, or once and one-half times around the earth at 
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its greatest circumference. What do they get for performing 
this service? The year 1914 is taken for comparison because 
it was a year of depression and because it marked the start of 
the European war, the beginning of all our troubles: 


In 1914 every 20 minutes the gross earnings were........ $115,347 

In 1921 every 20 minutes the gross earnings were........ 209,874 
Increase—82% 

In 1914 every 20 minutes the operating expenses were.... $83,844 

In 1921 every 20 minutes the operating expenses were.... 173,652 
Increase—107% 

In 1914 the pay roll for 20 minutes ...........-..0000- $50,888 

In 1921 the pay roll for 20 minutes ..............0-+0- 106,379 
Increase—107% 


The above figures indicate what the matter is. In addition, 
the following facts should be considered. 


In 1914 every 20 minutes there was paid in taxres........ $5,159 
In 1921 every 20 minutes there was paid in taxes........ 10,526 
Inecrease—104% 


In 1914 every 20 minutes the net Railway operating in- 

come, which is the amount left after payment of 

In 1920 it practically disappeared, being only .......... 822 
In 1921, however, with an increase of 3,091 millions in in- 

vestment over 1914, the net operating income every 

In other words, whereas the book value increased 18% 

between 1914 and 1921, the net railway operating in- 

come earned on the investment thus inereased actually 

decreased 95, %- 


What are the Railroads doing to bring about economy and 
efficiency ? 


In 1921, although the times were depressed, as was the case 
in I914:— 

They handled 7.7% more revenue ton-miles than they did 
in 

They handled 8.0% more passenger-miles. 

They did it, however, with 10.6% less train-1.-‘les, and the 
train-mile is what creates expense. There must have been 
economy and efficiency manifested there, surely. 
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In 1920, with a large business, as compared with 1914, with 
a light business :— 

There was an increase of 44% in revenue freight-ton-miles, 
and about 36% in revenue passenger-miles, and yet this was 
accomplished with the same train-miles, practically, as in 1914. 
As a matter of fact, it was 300 miles less every twenty minutes 
than in the 1914 period. Truly a notable record. 


There isn’t a railroad but what has been and is making 
the strongest individual efforts, through its own organization 
of experts, to develop new methods of efficiency and economy. 
I doubt if there is any industry in the country that has any 
more complete check on the minutest details of its operations, 
or that has competitive initiative developed to a higher degree, 
than the transportation companies. 

The field for economy in the future lies largely, in my 
opinion, in two main directions: 


(1) Heavier car loading. 
One ten more per car load is equivalent to adding 80,000 
cars to the supply. 

(2) More mileage per car per day. 
One mile additional i equivalent to adding 100,000 cars to 
the supply. 


These two things the railroads and shippers are vitally inter- 
ested in and they are working cooperatively towards the ulti- 
mate goal. Besides this there are, of course, the large intensive 
developments requiring large capital expenditures that will 
produce economies. When the time arrives when such ex- 
penditures can with safety be made with a hope of reasonable 
return, as great progress will be possible in the future as has 
taken place in the past. 

The time limit has now expired. It is 5:20. Our train has 
completed its twenty-minute journey once and one-half times 
around the world; but while this talk stops the frain must still 
keep going day and night through storm and sunshine, through 
business depression and great activity, without a hitch but with 
constantly increasing speed and cargo, if this nation of ours 
is to continue to expand. 
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THE TRANSPORTATION FACTOR IN THE PRICE 
OF COAL 


J. D. A. MORROW 
Vice-President, National Coal Association, Washington, D. C. 


Coal Association, which is an organization of bitumin- 

ous coal producers, what I have to say on the subject 
of the transportation factor in the price of coal refers particu- 
larly to bituminous coal and not to anthracite. 

When the ordinary consumer pays his coal bill he thinks 
he has paid for coal. As a matter of fact what he has chiefly 
bought and paid for is transportation service from the coal 
seam to his furnace room. The discussion of this factor in 
the cost of coal usually centers about railroad transportation, 
but in order that you may appreciate more fully the part 
which the railroad plays in the whole problem of transporta- 
tion of coal, I want to speak very briefly about some of the 
transportation problems involved in volume production of coal. 

Transportation of bituminous coal from the mine to the 
consumer begins at the face of the coal seam underground, 
often two or three or four miles from the tipple where the 
product is dumped into railway cars. Various methods are 
used in that underground transportation, ranging all the way 
from primitive haulage by mule or horse in very small mines 
to splendid motor haulage over miniature electric railway sys- 
tems in the larger modern mines. If the mine is a drift mine, 
that is if it goes directly into the hillside, the trains or “ trips” 
of mine wagons are hauled out and dumped directly into rail- 
way cars. If it is a shaft mine, the wagons are brought to the 
foot of the shaft, uncoupled, lifted to the surface, and then 
dumped into railroad cars. Sometimes the mine wagons are 
dumped at the shaft bottom into skips which bring the coal 
to the surface. | 

The cost of transporting coal underground upon the mine 
haulage varies, of course, with many different local conditions, 


such as the type of haulage used, the grades in the mines, the 
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length of haul, the extent to which falls of the roof have to 
be cleaned up, the extent to which bottom conditions necessi- 
tate repairs to track and increase the track maintenance cost, 
and similar factors. The range of mine haulage cost is gener- 
ally between 20 cents and 35 cents per ton, on the basis of 
present wage scales, out of a total average production cost for 
1921 of $2.94 per net ton. There are extremes, of course, 
above and below those figures, but they represent the general 
range of transportation costs at the mine at present. Approxi- 
mately 80% of this haulage cost is direct labor cost in the 
operation of the mine transportation system. The other 20% 
is made up of cost of supplies, repair parts and power, and of 
depreciation on the haulage system. 

It must be remembered that these railway systems are 
equipped with expensive electric or storage batteries, or with 
compressed air locomotives, and that many of the mines have 
a large number of cars underground. They are equipped 
with heavy steel rails. The operators have the problem of 
maintenance of track under the adverse conditions common to 
coal mines, with constant falls of slate and rock from the roof, 
with other difficulties with roof and bottom, with a certain 
amount of corrosion from mine water and so on. The main- 
tenance of way underground is much more difficult than the 
maintenance of a railway system on top of the ground. All of 
these factors enter into that cost of underground transporta- 
tion. Moreover, the mine transportation system is not used 
twenty-four hours in the day, as is an outdoor railroad system. 

The second element in the transportation cost of bituminous 
coal is the railway freight rate. Railway freight rates on 
bituminous coal at present are approximately 93% higher than 
in 1913. They range from go cents per ton on short hauls to 
$7.25 per ton on such movements as that from the mines of 
Utah and Colorado to the Pacific Coast. According to George 
M. Shriver, Vice-President of the Baltimore & Ohio Railroad, 
the present average railroad transportation charge on all 
revenue bituminous coal is $2.27 per ton. Not all of the out- 
put of bituminous coal bears this transportation charge. Of 
the total normal production approximately 11% is used at the 
mines and 89% is shipped away. This 11% is made up as 
follows: About 3.7% is sold locally to consumers in the vicinity 
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of the mines; 2% is consumed by the mines themselves for 
power and fuel purposes; and 5.3% is made into coke at the 
mines. The 89% which is shipped away from the mines moves 
as follows: 2% by water, chiefly on the Monongahela, 
Kanawha, Ohio and Mississippi Rivers; and 87% by rail. 
One-fifth of this 87% is non-revenue railroad fuel coal. This 
coal is used on the lines of the originating carriers and while 
it bears a transportation cost, no charge is made by the carrier 
for the movement of its own fuel supply. This leaves approxi- 
mately 69.5% of the normal output of bituminous coal as 
revenue freight, which moves at an average transportation 
charge of $2.27 perton. On this coal the total railroad freight 
charge is something over $780,000,000 annually at the present 
freight rates. 

It is of interest here to call attention to the further fact 
that this 69.5% of bituminous coal which bears a definite rail- 
road transportation charge is made up of 9% distributed 
through retail coal dealers to household and small industrial 
consumers and 60.5% consumed by carload users of coal. The 
latter consumers, such as railroads upon whose lines there are 
no coal mines, electric light and power plants, street railways, 
gas works, by-product coke plants, manufacturing establish- 
ments of all kinds, exporters of coal and ship bunkering con- 
cerns, pay the freight on that coal themselves; so that their 
delivered price is made up of the f. o. b. mine price plus the 
railroad freight on the coal. For the three months of Janu- 
ary, February and March, 1922, the general market level of 
bituminous coal prices for the United States as a whole aver- 
aged between $2.05 and $2.33 per ton for run of mine coal. 
By run of mine coal I mean the coal just as it comes to the 
surface, without any further cleaning or preparation than what 
it has received from the miners underground. Bituminous 
coal is sold not only as run of mine but also in a number of 
different sizes ranging from fine screenings to eight-inch 
lump. Just as the freight rates on bituminous coal varied 
from goc per ton to more than $7.00 per ton according to the 
haul, so also the open market prices for bituminous coal during 
the winter ranged from-75 cents per ton for screenings to $5.00 
per ton for the highest grade of especially prepared domestic 
lump coal. 
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Before passing on from the subject of railroad transportation 
of coal I desire to call your attention to another significant 
fact. Not only is it true, as I have already pointed out, that 
the freight charge on coal makes up over one-half of the total 
delivered cost of coal, but it is also true that the freight charge 
on coal constitutes a much larger percentage of the total deliv- 
ered cost than is the case with almost any other commodity, 
and also that the increases in freight rates granted during and 
since the war have borne with special hardship upon bitumin- 
ous coal. These facts may be best shown by a few typical 
illustrations taken from actual shipments before the begin- 
ning of the strike. 

Let us compare coal with another bulk basic commodity like 
cement. There is a considerable movement of cement from 
Allentown, Pennsylvania, to Fairmont, West Virginia. Simi- 
larly bituminous coal moves in the opposite direction from 
Fairmont, West Virginia, to Allentown, Pennsylvania. In 
1914 the freight rate on a carload of cement was $75.00, or 
22.1% of the value of the shipment. The freight rate on a 
carload of coal was $87.75, or 58.5% of the value of the 
shipment. See now how the increases in freight rates between 
1914 and 1922 affected these figures. In January, 1922, the 
freight rate on the cement had been advanced to $142.50, and 
now constituted 41.9% of the value of the cement. Mean- 
while the freight rate on the coal had been increased to $160.65, 
or 107.1% of the mine cost of the coal. In other words, while 
the actual increase in the rate on coal was only $5.40 more than 
that in the rate on cement, that increase constituted 48.6% of 
the value of the carload of coal and only 19.9% of the value 
of the carload of cement. 

It will be readily seen that if such a relation existed in the 
case of cheap bulky commodities it would become still more 
striking in the case of more valuable articles. Without un- 
necessary details let me quote two other illustrations. Cotton 
is shipped from Opelika, Alabama, to Birmingham, Alabama, 
and there is a reverse movement of bituminous coal. In 1914 
the freight rate on cotton was 1.4% of the value of the com- 
modity, while that on coal was 50%. As a result of rate in- 
creases the freight rate on cotton in January, 1922 was 3% 
of the value of the shipment, while that on bituminous coal 
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was 95.2% of that value. In other words the increase 
amounted to 1.6% of the value of the cotton, and 45.2% of the 
value of the coal. 

On the shipment of automobiles from Detroit to Athens, 
Ohio, and of bituminous coal from Athens, Ohio, to Detroit, 
we have the following corresponding figures. In 1914 for 
automobiles the freight rate was 1.1% of the value of the ship- 
ment, while on the coal the rate was 63.9% of that value; in 
January, 1922, for automobiles the percentage was 2.4% and 
for bituminous coal 137.2%, showing an increase in the case 
of automobiles amounting to 1.3% of the value of the ship- 
ment, and in the case of bituminous coal to no less than 73.3% 
of the value. These illustrations are sufficient to give force 
to the point often made, that the transportation charge on coal 
is so high as to constitute a serious burden upon the consumer, 
and furthermore that the method of increasing freight rates 
in recent years has greatly augmented that burden. 

While bituminous coal for household use constitutes be- 
tween 11% and 12% of the total output, about 3% out of 
this 12% is consumed in the vicinity of the mines and does 
not move on railroad lines. On the remaining 9% freight is 
paid from the mine to the retail dealer’s yard. It then must 
bear an additional transportation charge, namely, the trans- 
portation cost of the retail delivery of the coal. Little definite 
detailed information is available as to this particular item of 
transportation cost. Inquiry among representative retail deal- 
ers, however, indicates a range in transportation costs for the 
delivery of domestic bituminous coal of from 70 cents per ton 
to $1.75 per ton. The low delivery costs are obtained where 
large lots are delivered regularly in 5 to 10 ton trucks. The 
high costs are incurred in small irregular deliveries to house- 
holders. The difference in the volume of deliveries may double 
the cost of delivery in summer as compared with winter. It 
should be clearly understood here that haulage cost is only 
a part of the cost of retailing coal. Office and yard employees’ 
wages and salaries, insurance premiums, taxes, telephone and 
telegraph charges, allowance for depreciation of plant and 
equipment, and losses due to degradation and deterioration of 
the coal handled, constitute a large part of the total cost of 
retail coal distribution, just as many other items besides haul- 
age go to make up the total cost of mining coal. 
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What is the prospect for a reduction in some of these trans- 
portation costs in the prices of bituminous coal? 

So far as the haulage cost in the mine is concerned, reduc- 
tions in wage scales at the bituminous mines will, of course, 
correspondingly reduce the haulage cost of the coal, and there 
is a constant progressive improvement in mine haulage facili- 
ties and methods which tend to lower costs. 

With respect to railway transportation charges on bitumin- 
ous coal, the Interstate Commerce Commission now * has under 
consideration the evidence submitted in its general inquiry 
into the present level of freight rates. As railroad operating 
costs decline we may expect a decline in the railroad trans- 
portation charges on coal. 

With respect to the cost of delivery of bituminous coal by 
retail dealers, so far as wages paid employees of retail coal con- 
cerns may be reduced, a corresponding reduction in such retail 
delivery costs may likewise be anticipated. Better methods of 
distributing household coal may also gradually operate in the 
same direction. 

It is frequently suggested that a steadier movement of coal 
from the mines to the user would materially lower the trans- 
portation charge. This opinion is predicated on the assump- 
tion that bituminous coal moves to market with great seasonal 
irregularity. Examination of the facts, therefore, may be 
enlightening as to the possible economies in the transportation 
of coal which might be effected by an equalization of summer 
and winter movement. 

I have analyzed the production of bituminous coal as re- 
ported by the United States Geological Survey month by 
month for the last nine years, averaging the monthly produc- 
tion for the six summer months, April to September, in com- 
parison with the production for the six winter months, from 
October to March. Such analysis shows that of the total out- 
put of bituminous coal during these nine years, 48.9% was 
produced and shipped from the mines in the six summer months 
and 51.1% in the six winter months. Considered as a whole, 
therefore, the bituminous coal industry is not at all a seasonal 


1 April 28, 1922. The decision handed down by the Interstate Commerce 
Commission on May 16, 1922, reduced all freight rates, including those on 
bituminons coal, approximately ten per cent, effective July 1, 1922. 
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industry ; in fact, but few of the great industries of the United 
States approach it in steadiness of operation. Whatever 
economies might be expected from an equalization of summer 
and winter movement would necessarily be confined to par- 
ticular coal-mining districts where the movement of coal is 
seasonal. 

I realize that a general statement for the industry as a 
whole, and a general average for the industry as a whole, is 
somewhat like the average temperature of the patients in a 
hospital. The average may be pretty nearly normal and yet 
a particular patient may be seriously ill. 

On the same principle, while the average seasonal variation 
for the whole bituminous coal industry is low, there is seasonal 
movement in some mining districts. This is notably true in 
the western part of the United States, where the chief con- 
sumption of bituminous coal is in the households and where the 
requirements of railways and industrial establishments are 
comparatively small. 

At this point let me direct attention to the difference in 
summer and winter consumption of some of our major indus- 
tries. Studies by the United States Geological Survey indicate 
that the railways of the United States consume only 10% or 
15% more coal in winter than in summer. The great public 
utilities, gas plants, electrical plants, street railway systems, 
by-product coke plants and the steel industry show similar very 
slight differences between summer and winter consumption of 
coal. The cement-manufacturing industry consumes more coal 
in the summer months than in winter. Throughout the great 
Appalachian coal-mining fields, which produce some two- 
thirds of our total annual output, the great bulk of the pro- 
duction goes to these transportation and industrial users. The 
slight decline in their summer demands upon the mines is 
counterbalanced by the summer shipments up the Great Lakes 
to the Northwest, and by rail and water both into Canada and 
into New England for storage against the succeeding winter's 
requirements. Thus, throughout all these great coal producing 
districts there is no important seasonal fluctuation in the pro- 
duction and shipment of bituminous coal. 

The studies of the United States Geological Survey already 
mentioned show that the one striking difference in amount be- 
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tween the summer and the winter consumption of bituminous 
coal is found in the consumption of households, the domestic 
users. From a winter maximum of 10,000,000 tons per month, 
their consumption drops in the summer to but little over 
2,000,000 tons per month. Here is a winter maximum five 
times as great as the summer minimum compared with only 
10 to 20% difference in the case of the railways and industrial 
consumers. 

Equalization of the summer and winter movement of coal 
from the bituminous mines, therefore, considered from a prac- 
tical standpoint and stripped of all optimistic misunderstand- 
ing, comes simply and squarely down to a question of persuad- 
ing the domestic consumer to put in his household coal in 
fairly regular quantities throughout the year. He who would 
regulate the production of bituminous coal for the purpose of 
bringing about steady mine production in the interest of coal 
mine operators, employees and consumers, should understand 
clearly that the real regulating must be applied not to the 
mines, but to the domestic user of the product. 

It is proper at this point to consider what means may be 
employed to attempt to equalize the shipments of household 
coal from the mines throughout the year. Seasonal variations 
in freight rates have been proposed for this purpose. The 
National Coal Association has neither advocated nor opposed 
this measure. Operators in some parts of the country favor 
seasonal freight rates; other operators oppose the project. It 
is claimed that a spread between summer and winter rates will 
induce enough householders to buy coal during the summer so 
that the production of this type of coal and operation of the 
mines producing it will be stabilized throughout the year. 
Opponents of this proposal assert that in most districts a very 
wide spread would have to be employed in order to bring 
about such a result, because it would have to compensate the 
consumer for the additional expense entailed in carrying his 
coal supply for some months and for any degradation of the 
coal while in storage. In the mining districts which are in 
most need of summer business, the mines of Oklahoma, Kansas, 
lowa and Illinois, the coal deteriorates decidedly in storage 
even in the householders’ cellars, while the output of the lignite 
mines of Colorado, which furnish the fuel of Denver, eastern 
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and western Kansas, and Nebraska, will not store at all, but 
must be used fresh from the mines. 

Opponents also point out that the increased railroad rates 
on coal in the winter time would have to be paid by those 
consumers who can least afford to pay the charges, namely; 
the poorer class, those householders and consumers who have 
neither the facilities nor the money to permit them to take 
advantage of the lower summer rates. Such a system, there- 
fore, would simply penalize these poorer consumers of coal and 
benefit their richer neighbors at their expense. Railroad offi- 
cials object that a decided change in freight rates on a given 
date would result in shipments being withheld just prior to a 
decrease in freight rates and being increased prior to an ad- 
vance in rates, with a consequent irregularity of mine and 
railroad operation in the period immediately preceding and 
following the change in rates. 

It has been suggested also that producers of bituminous coal 
should make a difference in their prices at the mine, reducing 
the price levels in the spring and gradually increasing them 
through the summer, so as to persuade the consumer in that 
manner to take in at least a part of his coal supply during the 
spring and summer months, thereby stabilizing production. 

It will be readily seen that much of what has been said as to 
seasonal variations in freight rates applies here with equal 
force. In addition, it should be pointed out that competition 
in the open market normally reduces prices to their lowest 
levels in the early spring months when demand is at a mini- 
mum. Since bituminous coal prices are determined by com- 
petition in the open market no individual operator, or group 
of operators is any more able to arrange in advance a schedule 
of prices month by month throughout the year than a grower of 
hogs in Indiana can determine in advance the price at which 
he will sell his hogs in different months. It has been found 
possible for distributors of anthracite coal to put arrangements 
of this character into effect, but they are dealing with a com- 
modity which can be stored readily and of which the produc- 
tion is limited by nature, so that methods of marketing the out- 
put can be applied there which are wholly impracticable in 
the case of bituminous coal. 

It is frequently urged that coal producers should store a 
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part of their output at the mines in summer and thus render 
the operation of their properties more stable and regular. 
This proposal has the defect of being impractical. Coal mines 
are organized, equipped and operated to send coal forward on 
a continuous journey from the face of the coal seam to the 
boiler room of the consumer. The production, transportation 
and distribution of that coal is obtained at the most economical 
cost when that movement is uninterrupted. As it comes from 
the underground mine wagons coal is dumped directly into 
railroad cars and shipped straight through to the plant or retail 
yard of the buyer. That is the most economical manner in 
which coal can be produced and moved. If it is carried 
two or three miles from the face of the coal seam underground 
out into the daylight at the mouth of the mine and there 
dumped on the ground or put into storage bins from which 
it must be again loaded into cars, there is an increase in the 
cost of the coal consequent upon the additional handling 
involved. 

There is also a certain degradation and deterioration of the 
product in storage. This stored coal must be sold by the 
producer who has stored it at a higher price than his freshly 
mined coal, if he is to avoid a loss on the operation. But on 
account of the deterioration of the product during storage this 
stored coal for which he must ask a higher price is a less efficient 
and less desirable fuel than his freshly mined coal which his 
salesman can offer at a lower price. If he should attempt to 
equalize his prices or place a sufficient premium upon his 
freshly mined coal to allow him to sell his higher-cost storage 
coal at a discount he will merely invite numerous competitors 
to take his business away from him through their offers of 
freshly mined coal at prices below his quotations. In short, 
a producer who should store considerable quantities of his own 
coal at the mines would inevitably find himself caught between 
the competition of his own freshly mined coal and his stor- 
age coal, and would have to accept an inevitable loss on the 
transaction in consequence. No sane business man would 
attempt any such enterprise, nor would he get any sane banker 
to finance it even if he were foolish enough to try it. 

The proposal is impracticable for another reason. The 
mines already open have an over-capacity of approximately 
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40%. In other words, these mines can currently furnish 40% 
more freshly mined coal than the country needs. In the 
absence of strikes at the mines the only thing which has ever 
prevented the mines from meeting all demands of consumers 
with current daily shipments of freshly mined coal direct from 
the mine tipples has been the inability of the railway lines 
to transport the tonnage demanded by consumers. These 
consumers have never failed to get their coal because of in- 
ability of the mines to produce it, but only threugh the in- 
ability of the railroads to handle it when shipped. Now, if 
the railroads in time of maximum demand are not able to 
place railroad cars enough at the mines to carry away the coal 
that is being mined from day to day, what opportunity would 
a mine operator have to obtain cars to take coal from storage 
in addition to shipping his usual daily output? 

As a matter of fact, there is already a tremendous storage 
of coal in the United States, not in the mining districts, but 
where the storage ought to be, namely, in or adjacent to the 
consuming centers. Consumers and wholesale and retail dis- 
tributors of coal in the United States have provided facilities 
in which they regularly store from 40,000,000 to 50,000,000 
tons of bituminous coal annually. Just prior to the signing of 
the Armistice they had stored over 60,000,000 tons and at the 
beginning of the present strike they had utilized these facili- 
ties to store approximately 65,000,000 tons, in addition to 
the amount upon the docks at the head of the lakes. If the 
capacity of these docks is included, the total possible storage 
by consumers and distributors of coal in the United States 
exceeds 70,000,000 tons. This is practically all storage by 
the consumers, who own these great stocks and are, therefore, 
insured against any raising of prices on this tremendous ton- 
nage. Storage of this kind has developed wherever it is prac- 
tical; that is, wherever the service to the user of the coal in 
actual practice justifies the investment and the expense of 
installing and operating the facilities for storage and com- 
pensates him for the deterioration of the coal. 

The greatest future saving in the cost of moving coal from 
the mine to the user will doubtless come not through the adop- 
tion of artificial devices in the coal industry, but through trans- 


porting the energy in the coal instead of the coal itself. By 
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this I mean that long-distance, high-tension transmission of 
electricity and the transmission of gas manufactured from the 
coal will be the practical means of reducing the transportation 
cost to the user of the energy of coal. Engineers already look 
forward to utilizing a large part of the output of bituminous 
coal at the mines or in the immediate vicinity of the mines and 
to transmitting from the mines to important consuming centers 
in the form of electricity or gas the energy thus developed 
from the most efficient combustion of the coal. They also look 
forward to a much more general use of gas as a domestic and 
household heating fuel than at present. Such transmission of 
energy from the mines would go far to remove coal from the 
rails of our transportation systems, upon which coal now 
constitutes approximately one-third of all the freight moved. 
Improvement in the manufacture of gas from coal, with the 
consequent wider use of gas as a domestic fuel, is expected to 
reduce the ultimate cost of heating our dwellings. There is 
not time here to discuss the details of developments in these 
directions. Let me merely say that competent authorities be- 
lieve the future will bring almost revolutionary changes in the 
transportation of coal through the means just indicated, 
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APPENDIX 


THE SEMI-ANNUAL MEETING (FORTY-SECOND YEAR) OF 
THE ACADEMY OF POLITICAL SCIENCE, 
NEW YORK CITY, APRIL 28, 1922 


Tue Committee on Arrangements, which also served as the Pro- 
gram Committee, planned for three sessions at this meeting to con- 
sider the three most important problems growing out of the actual 
experience of the country with, and operations under, the ‘‘ Transpor- 
tion Act, 1920.” The Academy, at its Annual Meeting in November, 
1919, had discussed quite fully the railroad problem in all its various 
aspects at the close of the war and while the railroads were still under 
Federal control. The very substantial volume on ‘‘ Railroad Legisla- 
tion’’ (PROCEEDINGS OF THE ACADEMY OF POLITICAL SciENncE, Vol. 
VIII, no. 4, Jan., 1920, 268 pp.), which contains the papers and ad- 
dresses presented at that meeting, gives a good account of the consid- 
erations under discussion in Congress while the Transportation Act was 
still in its formative stages. This volume, together with the text of 
the Transportation Act, 1920 (Act Feb. 28, 1920), which is too vol- 
uminous to reproduce here, should be studied as the basis of the pro- 
gram of the meeting of April 28, 1922. 

The three problems which seemed to the Committee to cover the 
most important matters of present public interest and to serve asa 
means of following up the discussion of railroad legislation at the 
Annual Meeting of the Academy in November, 1919, are: (1) The 
labor provisions of the Transportation Act; (2) The general railway 
policies of regulation and control with respect to the general or public 
welfare ; (3) Freight rates and business revival. To each of these a 
special session of the meeting of April 28, 1922, was devoted. 

The thanks of the Academy are due to the railway executives and 
to the economists and publicists who have specialized in transportation 
problems, who gave generously of their time and service in the work 
of the Committee on Arrangements and in the preparation of papers 
and addresses delivered at the meeting. 
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FOREWORD 
THE ANNUAL MEETING PROGRAM OF 1922 


SAMUEL MCCUNE LINDSAY 


President of the Academy, Chairman, ex officio, of the Committee 
on Program and Arrangements 


HE Committee on Program and Arrangements for the 
Z. Annual Meeting of the Academy of Political Science 
in November, 1922, was charged with the responsibil- 

ity of preparing a well balanced list of topics and of inviting 
specialists and others who could speak authoritatively, repre- 
sentatively and from experience or study on those topics which 
would present the fundamental concepts and theories under- 
lying the money problem. It was not our purpose to have 
any particular monetary system, views or school of thought, 
or solution of the money problem expounded, criticized or 
defended, or to exclude from the program any topic or speaker 
representing a point of view worthy of serious consideration 
or promising to be helpful in aiding in the formation of public 
opinion along the lines of constructive solutions of any or all 
phases of what is necessarily a very difficult and complex 
economic problem with important political relations. Both the 
traditions and rules of the Academy of course forbid that any 
meeting should adopt resolutions or recommendations advocat- 
ing public policies even if conclusions of a non-partisan political 
character were possible. If our program therefore on any 
topic and the collection of papers brought together in any 
volume of PROCEEDINGS seem to be less complete or lacking 
in a well-balanced consideration of contending points of 
view, it is usually due to unavoidable limitations of time and 
space, and more often to inability to secure the voluntary co- 
operation of those who can properly represent the topics or 
points of view omitted or inadequately treated. A good 
illustration of this point in connection with this volume may be 
cited from the fact that the Committee repeatedly asked Mr. 
Ford to attend the meeting or have a representative of his 
choosing from his staff on the Dearborn Independent present 
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authoritatively his views on the money question. This he 
declined to do. 

The eighteen papers printed in this volume include one by 
Hon. Eugene Meyer, Jr. which was read only by title at the 
meeting because Mr. Meyer was unavoidably detained in 
Washington at the last minute by important public business 
and therefore unable to be present. The others are printed 
substantially as delivered at the meeting after revision and, 
in a few cases, the addition of supplementary material by their 
respective authors. They are grouped in four divisions cor- 


responding to the sub-topics of the four sessions of the annual 
meeting as follows: 


(1) Price Fluctuations and the Value of Money. 

(2) The Outlook for the Gold Standard. 

(3) The Agricultural Credit Problem. 

(4) The Outlook for a Stable Monetary Standard Abroad. 


At the fourth session, dealing with the subject of a stable 
monetary standard abroad, the former American Ambassador 
to the Court of St. James, John W. Davis, presided with his 
usual charm and distinction. In his introductory remarks he 
quoted Adam Smith’s declaration that but three things are 
necessary to raise any nation or people from the lowest barbar- 
ism to the highest civilization : peace, easy taxes and a tolerable 
administration of justice, and that, granted those three things, 


everything else necessary for their comfort and advancement 
would follow in due course. 


Mr. Davis added: 


It must be a very bold man, certainly with greater information than 
I possess, who would seek to add to or subtract from Adam Smith, but 
had he written under modern conditions and with the chaos and welter on 
the other side of the water, he certainly would have added as the fourth 
indispensable requisite, a stable monetary standard. It is not easy to see 
how the world can recover from the wreck and ruin of this war until the 
current of commerce is freed again by a stable standard of values. 


The Committee regrets that the professional demands upon 
Mr. Davis’ time and energies did not permit his contributing 
a formal paper to this volume in which he might have de- 
veloped the interesting thoughts suggested by his introduc- 
tory remarks. We should have been glad to have added to 
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our indebtedness to him for his already very generous con- 
tribution to the success of the meeting. 

The President of the Academy, who served as chairman, 
ex officio, of the Committee on Program and Arrangements, 
desires to extend his personal thanks, which he feels sure will 
be joined with those of the members of the Academy and guests 
who attended the meeting and all who read this volume, to all 
the speakers and those who participated in the informal dis- 
cussion at several of the sessions, and to the members of the 
Program Committee, whose names appear below: 


E. AGGER 
B, F. ANDERSON, Jr. 
IRVING T. BUSH 
NICHOLAS MURRAY BUTLER 
WADDILL CATCHINGS 
FREDERICK CUNLIFFE-OWEN 
WILL H. HAYS 
J. W. JENKS 
JOSEPH FRENCH JOHNSON 
E. W. KEMMBRER 
THOMAS W. LAMONT 
OGDEN L. MILLS 
GEORGE W. PERKINS, Jr. 
JOHN T. PRATT 
WILLIAM L. RANSOM 
L. S. ROWE 
HENRY R. SEAGER 
E. R. A. SELIGMAN 
BENJAMIN STRONG 
FRANK A. VANDERLIP 
ELIOT WADSWORTH 
PAUL M. WARBURG 
H. PARKER WILLIS 
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PART I 


PRICE FLUCTUATIONS AND THE 
VALUE OF MONEY 
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THE MONEY PROBLEM 


JOSEPH FRENCH JOHNSON 


Dean of the School of Commerce, Accounts and Finance, 
New York University 


HE money problem is one of the oldest and most difficult 
<j of the questions that have perplexed the human race. 
Man has made great progress in the arts and in many 
of the sciences. He wears better clothes than he did 5000 years 
ago. He lives in more comfortable and sanitary houses. 
He eats better food, he knows more about the art of keeping 
well, and he lives longer. A century ago the man who was 
nearing three score and ten could safely be referred to as 
venerable, but today it is dangerous to apply that adjective to 
a man before he is in sight of ninety. 

When one reviews the progress which has been made by the 
human race in many different fields one cannot help wondering 
why men have gone on through the ages using the same kind 
of money they used in the beginning. Some progress has 
been made in the art of coinage, but essentially the money of 
today is the same kind of money that was used by primitive 
man in the earliest days of which we have any record. It is 
simply a commodity. 

When we speculate about the origin of money we are com- 
pelled to consider that money is something which all the people 
use and that it must therefore be something which all people 
are glad to have in their possession. We cannot be dogmatic 
on this point, but there is good reason for suspecting that the 
first thing used as money by primitive man was something 
beautiful and ornamental, like certain shells found by the sea- 
shore. These shells may have been valued first because they 
tickled the vanity of woman. That being the case, it was per- 
fectly natural for our primitive forefathers to hunt for shells, 
or to exchange their surplus venison or bear meat for shells, for 
thus they could win favor with the other sex. And if a man 
went fishing and had no luck, it would be quite natural for him 
to get from his wife, by persuasion or by intimidation, one of 
her beautiful shells, and then sally forth, hoping to find some- 
body who was long on venison and short on shells. 
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I may not have convinced you that money, which is the 
root of all evil, had its origin either in the vanity of woman 
or in man’s adoration of her, but you must admit that the 
money we use today, which is gold or some promise to pay gold, 
is no different in principle from the wampum which the Indians 
had long used in this country before the white man came. 

The great defect of gold as money, as you all know, is its 
lack of stability in value. Men have tried many other com- 
modities, including silver, iron, copper and tobacco. But gold 
has finally been selected in most civilized countries as being of 
all commodities the least unstable in value. Its lack of stabil- 
ity does not have to be proved. We have seen during the last 
eight years a most spectacular illustration of its instability. 

Changes in the value of gold mean changes in the general 
level of prices, and may often have a very detrimental effect, 
not only on business and the production of wealth, but also 
on the general welfare of the people. The rising value of 
gold after 1873, bringing lower prices for the staples produced 
by our farmers, was the mother of the campaign for the free 
coinage of silver. The fall in the value of gold after 1897 
gave us a boom in prices in 1905 and 1906, which culminated 
in the panic of 1907. 

There can be no question about the importance of this topic; 
yet the average man in the street does not understand the 
money question, and will stare at you blankly if you remark 
to him that one of this country’s greatest needs is a stable stand- 
ard: of value, in other words, a dollar that will stand still long 
enough to be photographed. He would think that you were 
mad, or perhaps a college professor. Only the movie film 
could get a really first-class picture of the acrobatic American 
dollar. 

If the yardstick had fits of stretching and contracting, end- 
less confusion would be introduced into our stores, tailor shops 
and dressmaking establishments. And if the bushel basket and 
peck measure were liable to change in size over night and every 
night, we would be lucky if we escaped an agrarian revolution. 
Yet the dollar that tricks people by its changing value works 
more mischief than would an elastic yardstick, or fickle and 
changeable bushels, pecks, quarts and pints. 

So it is the duty of all of us who have studied the money 
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question to go out in quest of an ideal standard of value, which 
people will gladly use as a medium of exchange. We all know 
what the ideal dollar must be. It is the dollar which will 
always buy in general the same amount of goods or services. 
It will guard people against that form of artificial prosperity 
which is created by rising prices, and prevent those periods 
of business depression which are the bitter fruit of a declining 
price level. 

If we are to get an ideal standard of value it is evident that 
its supply must be regulated in some artificial manner. It 
may be regulated in that very ingenious way proposed by 
Professor Irving Fisher, who would change the mint price of 
gold in order to steady the general level of prices. Or we 
may prefer an outright form of fiat money, a paper dollar so 
regulated in supply as to give us a fairly stable price level. 

Two very serious difficulties lie in the path leading to an 
ideal money or standard. One is economic, the other political. 
The economic difficulty arises out of the importance of credit 
as a price-making factor. A rise of the general level of prices 
is often due to an expansion of credit, and is indicative of 
increasing confidence among business men and producers. As 
it is not caused by any increase in the supply of money, it is 
very doubtful if any attempt should be made by a government 
commission to check the upward movement of prices by a re- 
duction of the money supply. In my opinion a credit uplift of 
prices is a sign of normal, healthy business conditions. How 
is a government authority going to determine whether money 
or credit is responsible for the shifting index number? To be 
sure, credit is related to money and cannot get far away from 
it, yet there are often times, like the present, for example, 
when vast stores of credit are at the command of bankers, and 
they are looking eagerly for chances to put it to work. I 
think bankers in general would vigorously object to the adop- 
tion of any standard of value the maintenance of which re- 
quired official regulation of the commodity price level. 

The problem then is to find some way to determine when a 
change in the price level is born of credit and when it is due to 
an excess or a deficiency in the supply of money. If our 
economic engineers cannot work out a scientific law for the 
purpose, we should have to adopt the Yankee “ by gosh and 
by guess ” method, and rule that the commodity index number 
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must not, if we can prevent it, vary more than 4 or 5% in 
any one year. 

Just a word about the political difficulty. I said a few 
minutes ago that the average man does not understand the 
subject of money. If you don’t believe that statement is true, 
just go and talk with him. If you go out to Kansas, Illinois 
and Nebraska, you will find that the farmers know a little 
more about it than the city man, for they read more books and 
do more thinking. But their knowledge of the money question 
only illustrates the truth of Pope’s immortal line to the effect 
that “a little learning is a dangerous thing.” 

In the seventies after the Civil War the backbone of the 
greenback party was the farmer. He liked wheat at $2.50 a 
bushel, and he objected most strenuously to going back to the 
gold standard. The greenbackers did not propose a scientific 
money, they simply wanted paper money and a lot of it. Some 
of you may perhaps not know that Mr. Edison’s plan for the 
issue of paper money against products stored in government 
warehouses was received with enthusiastic favor in many of 
our agricultural states. Mr. Edison must have made William 
Jennings Bryan green with envy. Mr. Bryan proposed the 
free coinage of only two metals. Mr. Edison sees him and 
raises the jack pot by several hundred, for his plan 
practically proposes the free coinage of hundreds of marketable 
commodities. 

If this country should adopt an ideal standard of value, 
everything would be quiet west of the Mississippi so long as 
the government checked a decline of prices by an increase of 
the money supply, but the moment it took steps to stop an up- 
ward movement of prices there would be shouts of protest out 
there so loud that they would be heard in Washington, even 
by people who did not keep a professional ear to the ground. 

Do the American people know enough about money to make 
it safe to entrust them with the control and regulation of their 
money supply? If not, can we find teachers wise and clever 
enough to enlighten them? Those are very important ques- 
tions, and must be thoroughly considered before we can venture 
to set sail upon the unknown sea of ideal money. That sea 
looks very placid from one’s study, but who knows how sub- 
ject it may be to typhoons and gales having their origin in 
the Isles of Ignorance and Suspicion? 
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GOLD, MONEY AND PRICES 


EUGENE E. AGGER 
Associate Professor of Economics, Columbia University 


WING to the outcome of conditions attributable to the 
World War, certain aspects of the money problem 
command primary attention. The gold standard, 

finally attained after centuries of blundering, was caught in the 
maelstrom of war finance, and has sunk from view in most of 
the countries of Europe. The fiat paper standards that have 
taken its place are the source of internal difficulty, in the coun- 
tries concerned, and of great friction in international economic 
relations. The world yearns for the restoration of sound 
monetary standards, and to most people this implies a restor- 
ation of the gold standard. Hence it is from the point of 
view of a gold monetary standard that this paper is prepared. 
The question that presents itself is, under a gold standard, 
what controls the relationship between gold, money and prices? 
This question involves, first, a theory of money value or of 
prices and, second, the practical question as to what is neces- 
sary to maintain any prescribed relationship between money 
and gold. The first part of this question will require for its 
consideration the bulk of the time allotted to us. The second 
part will be rather summarily treated in the conclusion. 

There are a number of theories of money value, but for 
practical purposes in the present juncture consideration may 
be limited to the two most familiar, namely, the Quantity 
Theory, and the Bullionist or Metallist Theory. 

The Quantity Theory is perhaps the oldest, so far as definite 
formulation is concerned, and, at the same time, the most widely 
accepted, and the best-known theory. Its first regular formu- 
lation is attributed to the celebrated philosopher John Locke. 
In harmony with his general political philosophy Locke held 
the social contract notion of money, and, in common with the 
mercantilists, he believed the demand for gold and silver to 
be unlimited. In his opinion, therefore, the value of the pre- 
cious metals depended solely on their quantity. Since Locke’s 
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time, with certain modifications and additions, the Quantity 
Theory has become one of the great doctrines of classical 
political economy. Ricardo stated it substantially in its pres- 
ent form. It was accepted by the parliamentary committee 
which wrote the famous Bullion Report and it supplied the 
theoretical basis for the more recent report of the so-called 
“ Cunliffe Committee.” In its modern form it is expounded in 
general terms by writers like General Francis Walker, J. S. 
Nicholson and Joseph French Johnson. It is statistically tested 
and verified by Professors E. W. Kemmerer and Irving Fisher. 

From the point of view of the quantity theory, money value 
is to be regarded as a ratio rather than as something absolute. 
In other words, money value is the purchasing power of money 
in terms of goods. 

So considered, money value is simply a question of the 
relation between the number of units of goods to be exchanged 
and the number of money units available for such exchange. 
An increase in the amount of money without a corresponding 
increase in goods will cause a proportionate rise in prices. 
Conversely, an increase in the volume of exchanges will like- 
wise tend to induce a proportional decline in price. 

On both the money and the goods side allowance is made for 
so-called rapidity of circulation. The more rapidly money 
changes hands the higher do prices tend to be. Similarly, 
frequent transfer of goods swells the volume of exchanges, and 
tends to cause a decline in prices. 

Almost from the beginning, Quantity theorists have also 
given attention to credit. Some differences in interpreting 
credit arise. By some credit is said to lessen demand for 
money ; by others it is considered as adding to supply. This 
distinction is not of great importance, however, because there 
is general agreement as to final result. The use of credit tends 
to lower money value and thus to increase prices. 

Some Quantity theorists like Joseph French Johnson en- 
deavor to assimilate the explanation of money value to that of 
value in general. These exponents of the theory define money 
value as being dependent upon the demand for and supply of 
money. Demand, it is explained, grows out of the need for 
money as a medium of exchange, as a store of value and as 
a reserve for credit. The supply of money is defined as the 
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number or quantity of money units available for use as a 
medium of exchange. The use of credit, rapidity of circula- 
tion, the volume of exchanges, etc. are interpreted as influenc- 
ing either demand or supply. 

In the statistical approach to the Quantity theory Professors 
Kemmerer and Fisher employ a device called the equation of 
exchange. Fisher's equation is M V+ orP T. 
In this equation M = money, and M’ = credit in the form of 
deposits. V = rapidity of circulation of money and V’ rapid- 
ity of circulation of credit. Q = quantity of goods entering 
into exchange and small p is the price at which each changed 
hands, so that = f Q is the sum-total, in terms of money, of 
the value of all goods entering exchange. PT is simply a 
further generalization conveying the notion of an average price 
multiplied by the number of times such an average is employed 
in the totality of exchanges. Capital P thus pictures what 
may be called the “ level of prices.” 

Now the essence of Fisher’s doctrine is that the price level 
is an effect and not a cause of changes in the other factors 
in the equation of exchanges. He finds that M’ tends to bear 
a definite relation to M, and that it tends to increase and to 
diminish with M@. Changes in both tend to alter prices pro- 
portionally. An increase in M in one country tends to spread 
to other countries using the same standard metal, while an 
increase in M’ as compared with M, and increases in velocities 
of circulation, tend to have the same result as an increase in M. 
While an increase in Q tends to decrease prices, these changes 
are largely neutralized through the quickening of the Vs, and 
expanding M’ as compared with M. Naturally Fisher insists 
that there are a host of influences affecting M, M’, V, V’ and 
the Q’s which arise outside of the equation of exchange, but 
any influence affecting prices must do so through its effect on 
one or more of the factors in the equation. Fisher concludes 
that normally the quantity theory holds good. Prices change 
proportionally with changes in M. During transition periods 
a lack of proportionality may develop because of temporary 
readjustments in the normal relations of the elements in the 
equation of exchange. But, given time, proportionality will 
establish itself. 
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Criticism of Quantity Theory 


The first serious assault on the Quantity theory was made 
during the so-called “ restriction period”” when the notes of 
the Bank of England were at a serious discount in gold. The 
Quantity theorists upheld what was known as the “ Currency 
Principle” while their opponents advocated the “ Banking 
Principle.” The Quantity theorists ascribed depreciation of 
the bank currency to over-issue, but the “ banking principle” 
advocates denied the possibility of over-issue as long as notes 
were issued in connection with regular discounting operations. 
This overlooked the restraining effect on discounting itself of 
redemption in gold. But with the passage of the Peel Act 
victory perched on the banners of the Quantity theorists. 

Another onslaught was made on the Quantity theory at the 
time of the bimetallic controversy. The chief claim of the 
bimetallists, namely, that under bimetallism a more stable 
money unit would be assured than under monometallism, rested 
on the assumed validity of the Quantity theory. The bimetal- 
lists maintained that the substitution of the cheaper metal for 
the dearer under Gresham’s law would not affect money value 
until total supply of money increased and in the meantime, the 
compensatory action of money demand would tend to restore 
the harmony between the market ratio and the legal ratio. 
Hence, Professor J. Laurence Laughlin, who was a strong gold 
man and a bullionist in theory, endeavored to undermine the 
bimetallic claims by destroying the Quantity theory by which 
chiefly these claims were supported. 

Laughlin’s criticism was comprehensive. He asserted first 
of all that the Quantity theory misstates the process of price- 
making. The process of price-making, he contended, precedes 
and does not follow exchange. Instead of resting upon a 
comparison between goods and money, declared Laughlin, price 
results from a comparison between goods and the standard 
money commodity, whether that commodity be used as a 
medium of exchange or not. Laughlin denied that there is 
such a thing as a general demand for goods proceeding from 
money, because, he continued, general demand and gen- 
eral supply are the same thing. Money, he said, is just a con- 
venient intermediary. Next, he asserted that the Quantity 
theory fails properly to define the demand for money. The 
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demand for the monetary commodity, he averred, arises from 
both monetary and non-monetary uses. The monetary de- 
mand for the standard commodity as a medium of exchange, 
he maintained, has utterly no connection with the total mass 
of transactions. From his point of view the relationship be- 
tween the two is largely accidental, according to the use of 
credit, and of other substitutes for the standard commodity as 
a circulating medium. Naturally, also, under Laughlin’s con- 
ception of the process of price-making, rapidity of circulation, 
etc., cannot affect prices. Finally, Laughlin also charged that 
the Quantity theory does not explain the facts. 

Professor W. A. Scott, who studied under Laughlin, adds 
an additional point to those made by Laughlin. Scott’s point 
is that the exchange of any goods for standard money implies 
the previous possession of value by such money. In other 
words, according to Scott, the Quantity theory must assume 
what it is trying to explain. The extent of the money demand 
for the standard commodity, Scott says, reveals itself only on 
the basis of prices determined by original consumption values. 
Consequently, Scott concludes, it is the utility of the standard 
commodity for consumption purposes which is the basis of its 
utility as money. 

More recently in the United States an overwhelming and 
uncompromising critic of the Quantity theory has been the 
brilliant value theorist, Dr. B. M. Anderson, Jr. Anderson 
objects to the conception of money value as “ purchasing 
power” or “ reciprocal of the price level.” Value to Ander- 
son is absolute, whether one ever tries to compare it with, or to 
express it in, terms of something else or not. He objects also 
to what he calls the mechanistic implications of the Quantity 
theory. Money value is to him a highly complicated social 
phenomenon only to be explained in psychological terms. 
Anderson also objects to the assumption that all changes affect- 
ing goods can be brought together in Q. The effect on prices 
of an increase in goods may be different, Anderson believes, not 
only according to the kinds of goods involved but also accord- 
ing to the conditions under which the goods are exchanged. 
According to Anderson the factors in the equation of exchange 
are blanket names for highly complex phenomena concerning 
which few generalizations are possible. Again, he insists that 
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price changes are not passive. Tht Q’s, he thinks, are changed 
principally by fluctuating prices. M and Q he considers are 
also not independent quantities. They affect each other. 
Furthermore, he believes that velocities of circulation of 
goods and of money are far from being simple constants, 
Following Scott’s reasoning, Anderson holds invalid the 
“dodo bone ”’ type of assumption. He too claims that a stand- 
ard of value and a medium of exchange must independently and 
previously possess value. The “dodo bone” assumption is 
based on a psychology of blind habit at the same time that 
the price level is assumed to be fluid or flexible. It is mone- 
tary quality rather than quantity, Anderson believes, which is 
of primary significance to money value. Lastly, it may be 
stated that Anderson is also convinced that the Quantity theory 
fails to give an adequate basis for several important parts of 
the theory of money, among them Gresham’s law, the theory 
of international gold movements, and the theory of elastic 
bank notes and deposit currency. 


The Bullionist or Metallist Theory 


Turning now to the Bullionist or Metallist theory, one may 
say that this is, in a sense, the primitive theory of money value. 
It is, in short, that the value of money is simply the value of 
the material out of which it is made. The most systematic 
presentation of it is that found in Professor J. Laurence 
Laughlin’s The Principles of Money. 

As already indicated, Laughlin’s definition of price and of 
the process of price-making differs from that of the Quantity 
theorists. To Laughlin price-making is a process of com- 
paring goods and the standard money commodity, while price 
itself is defined as the quantity of such standard money metal 
for which a given article will exchange. If this definition be 
conceded, almost all that remains of Professor Laughlin’s 
theory follows as a matter of course. 

In expounding his theory Laughlin starts with the assump- 
tion that anything affecting either the goods or the money 
side of the ratio will affect prices. In order to discover what 
the effect of changes in each will be, he assumes in turn that 
first gold, and then goods, are fixed. Assuming that goods 
are constant he finds that, owing to the durability of gold, the 
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supply of gold will remain relatively stable and that, therefore, 
violent and rapid changes of prices are attributable to goods. 
While he admits that new gold will first tend to flow into 
circulation and reserves, he contends that unless it is needed 
there the actual injection of the superfluous amounts into cir- 
culation and reserves will be “ resisted by the business habits 
of the community.” Only when new gold gets into the arts is 
there a reduction of its commodity value with a retroactive 
influence on its value as money. Practically, he says, the value 
of gold tends to be controlled by the expenses of production. 
Its value tends to decline first in the districts where it is more 
cheaply mined than before. Should the new gold be exported, 
it goes abroad, he says, not because prices have first risen, but 
because relatively to other things gold is more easily acquired. 
Price changes, he is sure, are a result of that fact—not a cause. 
Diminution of gold supply, he considers altogether unlikely. 
Demand for gold, he believes, is made up of the money and 
of the arts demand, the monetary demand comprising the cir- 
culation and the reserves demand. The important point that 
he insists upon, however, is that this monetary demand has 
utterly no relation to the volume of transactions. Such money 
demand is controlled by the monetary habits of the people 
and by their ability to devise substitutes for gold itself in 
the monetary uses to which it is put. 

When gold is considered constant and commodities change- 
able, Laughlin finds that value and price changes are attribut- 
able to changes in the cost of production. Since general prices 
can be arrived at only through particular prices, his conclusion 
is that forces affecting the level of prices are the same as those 
affecting the prices of single commodities. Moreover, since 
he considers that general demand and general supply are iden- 
tical phenomena, he concludes that readjustment in value as 
between goods themselves would not affect the goods relation 
to gold. Consequently, with gold constant, the level of gen- 
eral prices is governed by high or low expenses of production. 

In discussing credit Laughlin draws a distinction between 
normal and abnormal credit. His definition of price-making 
practically rules out credit as a general price influence. Nor- 
mal credit, which is that based upon the gold value of goods 
available as a basis for such credit, can, according to Laughlin, 
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only temporarily influence the price of some things. Such 
fluctuations, he holds, will be slight and numerous, averaging 
out and therefore, not affecting general prices. These tem- 
porary fluctuations arise only when increase of credit is not 
general. As soon as the increase of normal credit becomes 
general, the effect, says Laughlin, is the same as that of an in- 
creased production of all goods. That is, while more goods 
would be exchanged all around, there would be no increase in 
prices. But abnormal credit grows out of an increase in pur- 
chasing power through credit extension beyond the value of the 
marketable goods actually owned by the borrower. This does 
affect prices, says Laughlin, because it has the effect of new 
demand, not offset by an equivalent supply of goods as in case 
of normal credit. 

Lastly, it may be noted that Laughlin’s notions of inter- 
national gold movements and of irredeemable paper money 
differ diametrically from those of Quantity theorists. Laughlin 
contends that the movement of general prices has no relation 
to gold movements. Gold movements are the result, and not 
the cause, of trade. Upset trade balances may themselves be 
neutralized by international loan arrangements, while differ- 
ences in interest and discount rates tend to bring about gold 
movements long before price levels are readjusted. Irredeem- 
able paper money Laughlin regards as a credit instrument with 
a discountable value dependent upon prevailing rates and the 
market estimate of the probabilities of redemption. 


Criticism of the Bullionist Theory 


The Bullionist or Metallist theory has never been systemti- 
cally criticized as has the Quantity theory. But the main 
criticisms that can be made of it may be briefly summarized. 

Its psychology of price-making is inaccurate, and begs the 
whole question. It errs in applying the banker’s psychology 
in explaining the relation between the standard money com- 
modity and the circulation medium. It even misrepresents 
the banker’s psychology because in international exchange, the 
banker is interested in gold bullion only because of its value 
in terms of some other country’s money. Today, for example, 
the gold value of most European money units is arrived at 
through their value in American dollars. 
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Laughlin’s adherence to the cost of production theory of 
value weakens his position. Changes in cost of production 
will affect price only in so far as they result in changes in 
supply—in other words, as the Quantity theorist might main- 
tain, only in so far as they affect the volume of exchanges. 
Again it may be said that if money value be regarded merely 
as a ratio it is immaterial on which side, goods or money, the 
change was initiated. The result is that the purchasing power 
of money in terms of goods is changed. 

Laughlin’s assumption that monetary demand affects gold 
value only through readjustment in the arts implies that the 
smaller use controls the greater. More than half of the gold 
produced goes into monetary as distinguished from arts uses. 
Cassel shows that during the Great War the industrial con- 
sumption of gold remained at a relatively low level. The great 
demand was for monetary purposes. Yet despite diminished 
gold supplies in the arts commodity prices advanced, 

Again, as Laughlin states it, the proposition that general 
demand and general supply are identical phenomena, while 
true under conditions of barter, ignores the fact that modern 
exchange splits up original sale and subsequent purchase into 
two distinct transactions. Tremendous friction may result 
from maladjustment—as now for example in the prices of agri- 
cultural and raw material prices on the one hand and manu- 
factured articles on the other. It would seem preposterous to 
hold that this would not influence the whole relation of gold 
and goods. 

Similarly Laughlin’s distinction between normal and ab- 
normal credit is far from convincing. Both become a basis 
for effective demand, and in the actual market they could not 
be distinguished. There is a quantitative relationship between 
credit and goods, but the goods involved are not those which 
the borrower possesses as a guarantee of the credit extended 
tohim. They are rather those goods for the purchase of which 
the credit is wanted. Furthermore, a general extension of 
credit does not act as an increase in all goods, because goods 
are not exchanged against goods. The extension of credit 
implies the creation of purchasing power in terms of money 
and such extension has the effect, therefore, of enhancing ef- 
fective demand. 
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In connection with Laughlin’s emphasis on changing money 
rates as the controlling influence in international gold move- 
ments attention must be directed to the fact that changing 
money rates imply a changing money value. The value of 
immediately available money may be expressed in terms of 
goods or in terms of other money sums payable in the future. 
In any event gold bullion moves, in international exchange 
operations, as does any other commodity, namely, on a money- 
price basis. 

Lastly, it may be definitely stated today that Laughlin’s 
discount theory of the value of inconvertible paper money is 
disproven by experience. Not only did our own greenbacks 
have, after the Civil War, a monetary value clearly in excess 
of any possible “ discount” value, but during the Great War, 
Scandinavian and Spanish legal-tender paper money was actu- 
ally at a premium in gold. 


Conclusion 


Surveying the claims of the two principal theories of money 
value, and appraising as justly as possible the criticisms that 
have been adduced against them, the statement seems warranted 
that both theories unduly simplify the explanation of money 
value. Money and prices are tremendously complicated 
dynamic phenomena the explanation of which is very involved, 
and which are, as claimed by Anderson, largely dominated by 
psychological factors. 

On the one hand recent experiences in America and Europe 
appear to show that money value and prices are influenced by 
social forces which cannot be brought within the limits of an 
equation of exchange. During the period of advancing prices, 
especially during the post-Armistice boom, there was a wide- 
spread expectation of steady advance which itself did much 
actually to further advance. In like manner after prices began 
to decline there was such universal insistance upon readjust- 
ment downward that at home and abroad actual price move- 
ments were influenced by it. The downward price movement 
began early in 1920 in the United States months before credit 
expansion had reached the peak. Then, as witness German 
marks today, the position of a country’s money in and outside 
the country’s boundaries is tremendously influenced by a host 
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of speculative considerations which have little to do with the 
factors in the equation of exchange. 

On the other hand, modern money is much more than a 
mere bullion receipt. Specialization and division of labor 
have given it such an influence that it occupies an independent 
position in a modern capitalistic nation. Even though its gold 
value in the international market reach almost zero, it is still 
used in internal exchange. As long as people are dependent 
upon exchange they must resort to what is available as a 
medium—again witness Germany, whose paper marks are worth 
about +43 of acent. At the other end of the scale the enjoy- 
ment of legal-tender power may, as already indicated in the 
case of the Scandinavian countries in 1916, force the value of 
paper money above that of gold, if the freedom of coinage of 
gold be suspended. In this connection may also be mentioned 
the point that Cassel makes, namely, that inflation by increasing 
the competition of paper and credit with gold tends to lessen 
gold value itself. 

Recent experience seems also conclusively to demonstrate 
that price advances and credit expansion affect each other, 
but there is no definite quantitative relation between them and 
neither one is always cause or always effect. Every banker 
will testify that an upward movement in prices stimulates the 
expansion of credit. Business men need bigger “lines” at 
their banks to carry the same stocks, etc. as before. If at the 
same time there is additional speculative buying in anticipation 
of further advances in the future the pressure on the banks 
becomes intense. Garet Garrett in an article in the New 
Republic called inflation an inverted “whirling pyramid.” 
It might also be likened to an aeroplane ascending in spirals 
until the gasoline is shut off. From this point of view it 
may be said that deflation begins when inflation is not main- 
tained at a rate sufficiently high to sustain the momentum 
acquired by an upward price movement. 


Maintaining the Standard 


While modern money and gold must apparently be regarded 
as two independent entities, they may, of course, be definitely 
bound together in the monetary system. While, when so 
bound together, the value of each tends to be independently 
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determined, according to the completeness of the bond be- 
tween them, influences affecting one inevitably react upon 
the other. 

Assuming the desirability of a gold standard for the money 
system, it must be recognized that very definite steps must be 
taken to assure the maintenance of this standard. The only 
certain rule for insuring any stated relationship between two 
economic goods is by making them freely interchangeable on 
the basis desired. Hence within a country the maintenance 
of a gold standard implies interconvertibility of gold and 
standard money at the legal ratio. This does not preclude the 
possibility of a reasonable seignorage charge. But beyond 
this there must be a rigid regulation of other kinds of money 
to insure their full value in terms of the standard money. Then 
since most of the advantages of the gold standard proceed 
from the fact that gold is a commodity whose value is fixed 
in a world market, a full maintenance of this standard requires 
also that there be a free flow of gold between a country and 
the cest of the world. Any restriction on gold imports or 
exports is just so much an interference with the maintenance 
of the gold standard. Freedom of interchange between stand- 
ard money and standard bullion at home, with a guarantee of 
the position of other kinds of money, and freedom of move- 
ment of gold bullion in and out of a country—these comprise 
the requisites for the maintenance of a gold standard in 
any country. 
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PAPER MONEY AND THE COST OF WAR 


JOHN BATES CLARK 
Professor of Political Economy, Columbia University 


OLLOWING Professor Agger’s very thorough exposi- 
F tion of monetary theories I judge that the best course 
open to me is to make a practical application of ac- 
cepted parts of the “quantity theory” to conditions in the 
world at large and, perhaps, in Germany in particular. The 
whole world is suffering from inflation of a certain sort. The 
total amount of what passes as money would, if all of it were 
money in a true sense, be enormously excessive. Russia and 
Germany are thought of as suffering from the greatest inflation 
because they have the greatest excess of what is currency but, 
at best, is only quasi-money. In a truer sense, Germany at 
least is suffering from severe contraction, while the greatest real 
inflation is in countries oversupplied with gold—which means, 
in particular, the United States. We are the present model 
expansionists. 

The distinction between real and nominal inflation impresses 
me as one of the fundamental ones to be observed in connection 
with monetary problems. In Germany computations of value 
are made largely in terms of foreign money consisting of gold 
or its equivalent. Transactions that take place by the actual 
handling of paper money are made at rates so adjusted that the 
amount of paper which passes for a unit is in a rude way equi- 
valent to a corresponding unit in gold. The ratio between the 
real unit and the number of sham units that are equivalent to it 
is perpetually changing. Something that is worth an American 
dollar may be sold today for about ten thousand marks, but 
may possibly cost eleven thousand tomorrow and twelve thous- 
and on the day after; nevertheless it will still take only one 
dollar unit of coin or its equivalent to buy it. The total cur- 
rency of Germany—that which should figure in the theoretical 
equations which tell us whether, as compared with the needs of 
business, it is abundant or scarce—should be computed by 
counting the number of metallic marks available and adding, 
perhaps, something like a twenty-five-hundredth part of the 
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number of paper marks. The real unit of paper currency in 
Germany at this moment is, at all events, the number of paper 
marks that just at this moment are accepted as equivalent to 
the twentieth part of a twenty-mark goldpiece. 

There is a natural impression that the vast mass of paper 
that is now current cannot possibly be redeemed, and so indeed 
it cannot. If, by a Midas’ touch, a finance minister could turn 
stones into gold coins fast enough to replace the nearly count- 
less notes and should proceed at once to make the substitution, 
there would be inflation indeed, and it would be more wildly 
demoralizing than quasi-inflation by paper issues has ever been 
in history. Its effects would extend to the entire world, turn- 
ing and overturning in an unimaginable way, scaling down 
debts, making and marring fortunes, enriching many and sub- 
jecting others to the near-starvation that threatened the Midas 
of the Greek myth. In the gold coin for which nominally 
they stand, the paper marks are forever irredeemable; they 
are an impossible number for a government so to deal with. 
They could, however, be redeemed by the amount of gold 
coin that they are actually worth in the market and this could 
be done now with far greater ease than it could have been when 
a much smaller number of them had been issued. When there 
were quite few in circulation redemption mark for mark would 
have been possible and redemption at market value would not 
have been much easier. In time the former became impossible 
and the latter relatively easy. 

In the long process of flooding Germany with paper, redeem- 
ing it at its face value soon became impossible, but the cost of 
redeeming it at its market value first increased till it reached 
a maximum and then slowly declined. If the amount in 
circulation becomes a practical infinity, redeeming it at its 
market value will cost practically nil. 

This kind of redemption means buying the paper at what 
it is worth to the holders. The rate of decline in the gold 
value of the paper has outstripped the increase in the amount 
of it and the Empire could now retire its entire issue if it could 
command what in public financing would be considered a 
moderate amount of gold and were free to use it for that 
purpose. The operation is easily within the financial capacity 
of the Empire. Retiring the notes by substitution has become 
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practicable because of the enormous volume that has carried 
their total market value to a low level. Let the notes continue 
to fall on the ground like autumn leaves and each will, ere 
long, be worthless and the country will have “ money to burn” 
literally since that will be the best way to get rid of it. The 
Empire therefore has been “ making money” in a business 
sense by making so vast an amount of bad money. 

This one practicable plan for restoring sound currency raises 
questions of public.morality, but if we recognize the fact that 
whatever injustice is involved by the paper inflation has been 
done already, we may conclude that no further harm will be 
done by buying in the old notes for a shade more than the 
holders are otherwise able to get for them. A man with a 
debt to pay or a purchase to make can then choose between 
using the present current paper at its value or presenting it at 
the treasury and receiving in gold or gold notes slightly more 
than that value. It is then profitable for him to make the 
exchange and, as others follow suit, with no coercion, the de- 
preciated currency is likely to disappear. I have been told of 
an actual feat of this kind carried through by Argentina, but 
since I undertook to produce this little paper, I have not had 
time to get hold of the South American literature, in Spanish, 
which gives an account of it. It followed the line that I have 
described, as was told me, offering to substitute a gold coinage, 
or notes strictly redeemable in gold, for a practically irredeem- 
able currency which was much depreciated. A little premium 
was given over the market price, in order to make it a matter 
of policy for the holders of the old currency to surrender it, 
and, as was said, it was surrendered forthwith peaceably and 
with no coercion, and with a healthful effect for the whole state. 

The total amount of German money of all kinds, if reduced 
to its equivalent in metallic coin, instead of being redundant, 
is inadequate for the needs of a revived industry and commerce. 
If the Empire chose at this moment to make a new issue based 
on gold, and were allowed by the foreign claimants under the 
treaty to use gold freely for that purpose, it could offer a 
new and sound money for the old at a ratio perhaps approxi- 
mating one mark of the new issue for 2400 of the old. The 
holders of the depreciated paper would make a small positive 
gain in the exchange itself and would secure a great further 
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advantage by having something in their hands that does not 
shrink and vanish in the holding. At present, no one can af- 
ford to keep German paper on hand longer than over night, 
unless there is some abnormal profit to be made by the use of it. 
It loses value rapidly in the owner’s strong box or in the vault 
of any bank in which he may deposit it. As soon as the gov- 
ernment begins to redeem it at a fixed price corresponding 
with its then existing market value, it can be kept on hand 
without loss. A man does not need to rush to the treasury to 
get rid of it. He can take his time in doing so and, in the 
interim, he can, if he chooses, use about 2400 marks of the old 
paper in lieu of the one mark of the new. If the substitution 
can be made at any time within a stated period, creditors can 
afford to receive the old paper and debtors can use it, losing 
only the slight premium which the government offers in 
retiring it. 

Such a substitution would bring into instant view the fact 
just cited—that Germany has now an inadequate amount of 
money—and also the fact that America has too much of it. 
Prices here are unduly high. Wages for a time were low 
in terms of commodity, but the workmen have largely recouped 
themselves; while most salaried men, many bondholders, mort- 
gagees and savings depositors have been mulcted, many of 
them disastrously. The adjustment of contracts to the new 
conditions has in this country gone far enough to make most 
business transactions more or less normal, and to bring the 
relation of industrial classes to each other to something like 
its former status. 

In Germany it is otherwise. It has been said that that 
country has favored a continued issuing of paper marks be- 
cause it promotes her export trade. That is one positive motive 
but not the only one. The manufacturer can pay his men 
with paper and sell some of his goods for gold. This con- 
dition, however, stands squarely in the way of importing raw 
materials. Moreover, whenever the currency becomes, as it 
were, static—whenever the issuing of paper is stopped, and the 
value of what is already in circulation is made stable—wages 
will naturally be brought again to their normal relation to the 
price of commodities, and, as far as this great item figures, 
Germany will be in no better condition for exporting goods 
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than she would be with currency of a normal kind, i. e., the 
coins, bank notes and a limited and redeemable amount of gov- 
ernmental paper just referred to. She can no longer make 
wage-earners virtually pay a great subsidy to sustain her 
export trade. It is only while the increase in paper inflation 
is going on that it systematically cheats workers and favors 
manufacturers and exporters. 

Paper money, then, is a dynamic rascal rather than a static 
one. While it is being issued the paper prices of goods rise 
in advance of the rise in wages, and the amount of paper 
procurable with the foreign gold received for exports grows 
constantly larger. Germany, demoralized as she is in many 
ways, has this immediate advantage for a resumption of in- 
dustry and can be trusted to make use of it, but it is a rapidly 
vanishing advantage. Selling in gold and paying wages in 
paper is happily a transient expedient which ceases to work 
when a static adjustment is reached. 

These observable phenomena are in accordance with accepted 
principles of the quantity theory of money and there are broad 
inferences to be drawn from them. A great country having a 
very small amount of gold in proportion to its needs is 
under contracts literally calling for the exportation of more 
than it has to countries that are better supplied. It would be 
difficult to find anything that would hurt the givers more and 
benefit the receivers less than such a literal transfer; and I 
venture to say that, if every bit of gold, or equivalent of gold, 
which Germany can get her hands on, were used to pay her 
debt to the Entente countries and a part of it were passed on 
by them to the United States, it would certainly not be blessed 
to give and it would, in our case, not be blessed to receive. 
The grand resultant of the transaction would be a great injury 
to the world. America could part with some gold with benefit 
to herself and she could forego getting more with a definite 
gain. Our country might refrain from pressing immediate 
claims against our allies, and depend on the revival of business 
to fill their coffers and her own. This would, moreover, be a 
good anti-bolshevik measure from which America would get 
a full share of benefit. Let gold go where the world needs 
to have it go and all countries should thrive together. 

Have we already gone pretty far afield in a monetary study 
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and especially a theoretical one? If so, we may as well goa 
step farther. War strains the borrowing capacity of nations 
and, usually, calls out paper money issues. Up to a certain 
point in a study of money we may forget this fact and reason 
as though we were destined to live forever in a serene atmos- 
phere of peace. There was a time when war was in clear view 
in all economic policies and theories. Protective duties were 
induced by it—and it may properly figure among the data 
of economic reasoning. A purely agricultural country is rela- 
tively helpless when attacked by one that is largely industrial 
unless it can freely import munitions of war. Per contra a 
purely manufacturing country is relatively helpless unless it 
can import food and raw materials. Both are helpless with- 
out a command of ships and railroads. Modern war has be- 
come overwhelmingly financial because of the vast and costly 
mechanism of destruction which the present age has evolved. 
As so often said, machine shops and chemical laboratories de- 
cide the issue of war. In view of this it is sufficiently striking 
that (1) the nations have largely disarmed and are preparing 
to disarm further; (2) there is not one of them that does not 
live, think and act under an ever-present consciousness of 
further war impending and with a knowledge that, if it comes, 
it must overtop the recent war in cost and destructiveness. Yet, 
competitive arming would in a few years annihilate much 
of the world’s remaining wealth. It comes about, first, that 
we must disarm and, secondly, that we must induce other 
nations to do the same—all of which means that we must estab- 
lish a balance of weakness instead of the balance of power 
which maintained an approximate peace during the hundred 
years before the present struggle. This weakness, however, 
can only mean weakness in immediate action. At this moment 
France might conquer Germany by a quick attack—which can 
hardly be true very long. We face a period of national group- 
making in which each group will doubtless strive to contain 
farm and shop in a balanced ratio either within its boundaries 
or within trading reach, preferably within its boundaries; and 
the preference is a very strong one. If importing into the 
group be a main resource, the problem of the money supply 
becomes, under the new condition, overwhelmingly important. 
There is time for only the briefest word concerning questions 
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which will then press for decision. For reasons that it would 
take far too much time to express, a wise government backed 
by an intelligent people will never again pursue the policy of 
drafting men into the army in the field and luring men by 
extravagant competitive wages into the army of support in 
the shops. Contractors will not be allowed again to bid against 
one another for the labor involved in making munitions and so 
double or further multiply the debt which the government in- 
curs. Only in the latter stage of the recent war was com- 
mandeering of production widely extended, and even then it 
was applied with no such thoroughness as will be necessary 
for a group of nations that expects to succeed in a future war. 
The people, as a whole, will be the army and they will have to 
go where the government directs or stand a chance of national 
defeat. If that condition or anything like it shall exist, each 
state in a self-contained group—one that as a whole does not 
draw supplies from without—can hope to handle its financial 
problems; in a group that depends on importation, the old 
problem of a gold supply still comes to the front. Plants 
in foreign countries cannot be commandeered and their pro- 
ducts cannot be paid for with fiat money. For importing pur- 
poses the paper inundation will be useless and it will not for 
home purposes be necessary. Unless reason is cast to the 
winds, the financial policy of the future will keep clear of that 
one which has gone far toward paralyzing a large part of the 
world. In this entire study we face a new range of conditions 
and problems in which we must, in the words of one of our, 
Revolutionary forefathers, “ Sink or swim, live or die, survive 
or perish”, according as we respect economic principles or 
discard them. 
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THEORIES REGARDING THE VALUE OF MONEY’ 


IRVING FISHER 
Professor of Political Economy, Yale University 


\ ) 71TH regard to the rival theories as to the factors 
which determine the value of money, I shall confine 
myself to making three points. 

First, there is, I believe, a misunderstanding between those 
who argue pro and con as to the quantity theory. They are 
not talking altogether to the same question. And if it could 
be clearly seen what this misunderstanding is, I think it would 
help us a great deal toward reaching an agreement. 

My second point is that the quantity theory and the metallist 
theory are both at bottom fundamentally sound and not in 
collision with each other. 

And the third point is that experience, especially the ex- 
perience of the war and the post-war period, will approxi- 
mately verify these conclusions. 

Now as to the first of these three points, I myself think it is 
a real scandal in economic science that any one today remains 
to contest the fundamental validity of the quantity theory; 
and yet I have never thought of myself as particularly a 
quantity theorist. I find myself so called and I accept the 
appellation because it approximately represents my position per- 
haps better than it can be represented in any other one phrase, 
but I have tried to state my ideas in full in my book on The 
Purchasing Power of Money, as to what it is that determines the 
purchasing power of the dollar; and this is not the quantity 
theory, as the quantity theory is usually set up as a man of 
straw to hit at. 

Any theory in science represents conditional truth and not 
historical fact; and I think that, if all economists had had a 
preliminary training in physics or chemistry, or any of the 
older sciences and had thoroughly grasped this fundamental 
point, the misunderstandings on this subject would be largely 
avoided. 

Every scientific truth, every law, is in conditional form: 


1 This paper was presented as a contribution to the discussion which 
followed Professor Agger’s paper (see above, pp. 7-18). 
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If A is true, then B is true. An historical fact merely says: 
B is true. If I were writing a Philosophy of Knowledge, I 
would say : Knowledge is divided into these two classes: scien- 
tific knowledge and historical knowledge; scientific knowledge 
merely tells us what would happen if certain conditions were 
true, whereas history tells us what has happened. History 
forms the raw material for science, and science forms the inter- 
pretation for history, but the two kinds of truth are distinct. 

When we say Columbus discovered America, that is not a 
scientific truth, it is an historical fact. When we say that two 
heavenly bodies attract each other inversely as the square of 
the distance, and directly as the masses, we are stating a scien- 
tific truth. So also, when we assert, “If you drop a weight 
out of the window, under the attraction of the constant force 
of gravitation it will travel with uniformly accelerated motion”, 
we are stating a scientific truth, something that will be true 
if the conditions appropriate to the case are fulfilled. 

As a matter of fact, they never are. If you drop a news- 
paper out of the window, it doesn’t fall that way; even if you 
drop a lead weight out of the window, it doesn’t fall quite 
that way, because of the resistance of the air, but we assume 
there is no resistance of the air when we are talking about the 
law of falling bodies; and yet there always is this resistance. 

Now, in discussing the quantity theory, the quantity theorists 
have the scientific point of view and the opponents of the 
quantity theory have the historical point of view, and it is 
perfectly easy to show that in no historical case can we prove 
that an increase in money has been accompanied by, or fol- 
lowed as a consequence by, an exactly proportional change in 
the price level, because there are all sorts of other things to 
interfere; and yet it is true conditionally and hypothetically 
that if there were not these interfering conditions, this pro- 
portionality would hold true. And it seems to me that the 
real problem in science here is to define these conditions. That, 
I have tried to do in my book, The Purchasing Power of Money. 

You will find in physics, analogues of this quantity theory. 
In all sorts of relations where ordinarily there is an empirical 
relation, there is behind it very often a simple relation of 
proportion. So, in Boyle’s Law of Gases we say that a con- 
fined gas has a pressure inversely proportional to the volume of 
the gas, assuming that the temperature is constant. If the 
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temperature is not constant, the conditions of the case are not 
fulfilled. 

Now, the quantity theory is not, to my mind, a mere empirical 
relation. I don’t base my faith in the quantity theory on the 
verification of it in my book, or Professor Kemmerer’s book. 
I base it on a priori considerations, under highly hypothetical 
conditions. Suppose a community such as we have in the 
United States and another similar community, say, in Mars, 
exactly the same in every pertinent condition, with the one 
exception of the quantity of money, you would expect the price 
levels in the two places to be proportional to those quantities 
of money. If there were the same population, the same density 
of population, the same volume of trade, the same commodities 
dealt in, the same velocities of circulation, the same ratio be- 
tween bank deposits and money, you would find that relation 
of proportion. 

You will find certain difficulties in following this out, even 
theoretically. In the first place (and this connects with the 
bullionist theory), there is the difficulty that the money is 
made, in a gold standard country, of a metal which has a use 
in the arts, so that its value as jewelry affects the situation; and 
that a doubling of the quantity of money in circulation would 
not result perhaps in a doubling of the amount of jewelry in use, 
and if it did, it would disturb the market; gold jewelry would 
disturb the platinum jewelry market and the silver-plate 
market, and various other markets, and so disturb the whole 
commodity régime to some extent. All that disturbance has 
to be taken care of in our theory, but it doesn’t nullify the 
quantity theory. So the export of the metal gold has some- 
thing to do with it. So the fact that different banking systems 
make a different ratio between the gold as money in the pocket 
and gold as money in the bank reserves has to be taken into 
account. And so it is with the time element in the payments. 
Whether, as Professor Clark says, we have a static or dynamic 
condition, where there is a condition of progressive change of 
inflation and deflation or a condition more or less in equilibrium 
—all these things must be considered. They all present diffi- 
culties which make it very hard to state the quantity theory in 
such a form that it will not be vulnerable. 

It is very easy to take a historical case and say that it dis- 
proves the quantity theory, but I believe fundamentally it is 
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true; and it can be and has been shown to be true under certain 
standard hypothetical conditions. 

The next step is to inquire, after showing that the quantity 
theory is true under highly hypothetical conditions that 
are not real (any more than the falling of a weight in a vacuum 
is real in ordinary experience) , how far in the actual experience 
of this world we can depend on the quantity of money having 
some relation to the price level. Here again I believe that 
inductive study has shown that if you take into account credit 
as well as money in the pocket, the quantity theory is approxi- 
mately—not absolutely, but approximately—verifiable, and I 
think that, as Professor Cassel has said, the great thing that this 
war has done for economists is to demonstrate from an :n- 
ductive point of view the approximate truth of the quantity 
theory. His book, which is just out, on Money and Foreign 
Exchange After 1914, I believe is one of the most enlightening 
books that has been written since 1914, picturing the present 
situation and explaining it more clearly and more vividly than 
any other book in the same compass that I know of. 

He has shown, taking Swedish experience, for instance, that 
the inflation in Sweden has kept pace with, substantially, or has 
been kept pace with by, substantially, the changes in the price 
level; and he has shown the same thing for other countries; 
and we can show it in the United States. In looking over the 
history of the world we find constantly, as every economist 
well knows, evidences that certainly are at least not inconsistent 
with the quantity theory, so far as we have the data that tend 
to corroborate the quantity theory. The outpourings of the 
gold mines, the outpourings of the printing press, the inflation 
of banking credit, or the combination of all these things fit 
in with what we would expect from the equation of the 
exchange. 

Now, how does the test of experience relate itself to the 
metallist theory? I said, among other things, that I was go- 
ing to contend that there is truth in the metallist theory also. 
Professor Agger has cited the case of Sweden, which was cited 
by Professor Cassel, to the effect that there was a crucial test 
showing the metallist theory was not correct. It was found 
that the banknotes of the Bank of Sweden were actually at a 
premium. That is true. But what it shows is not that the 
metallist theory is incorrect, but that the criticisms by the 
metallist theorists of the quantity theory are incorrect, 
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When the metallist theorists say that only the value, com- 
mercially, of gold in the arts determines the value of gold, 
whereby the value of money is determined, and that notes must 
therefore be equal either to the value of gold or to the dis- 
counted value of gold, they are wrong. They are right only 
in so far as they speak of gold in the arts. The metallist 
theory is simply the theory of supply and demand applied to 
gold, as you would apply it to silver or to copper, or anything 
else in the arts, and it is true, so far as that is concerned, but 
the quantity theory is what applies to the money side. 

Now, if you have these two interrelated so that either is 
interconvertible into the other, then they will act and react 
on each other in exactly the same way that two mountain lakes 
will flow into each other. You sometimes have twin lakes, 
where there is a connecting stream, and the water levels must 
approximately coincide. Let us call one the lake of gold-in- 
the-arts and the other the lake of gold-and-money-in-circula- 
tion. The levels must be nearly equal, if the lakes are 
connected. If any one chooses to be one-sided in his argu- 
mentation on this subject, he can say, ‘‘ What determines the 
level of this money lake is evidently just the level of the arts 
lake, for it brings the other to equilibrium with itself.” On 
the other hand, the quantity theorist says—and this is the 
quantity theory—‘‘ Whatever determines the level of the money 
lake brings the other into equilibrium and so determines the 
value of gold.” 

Any physicist would say, of course, that both are true; they 
act and react on each other. But they are very different kinds 
of lakes. The gold-in-the-arts lake is irregular in the form 
of its bed; it depends on empirical conditions of human nature, 
womankind; how much they like gold earrings, or whatever 
other uses are made of gold; what the manufacturers of gold- 
plate consume of it, and whether it is used for gold picture 
frames, or for dentistry. 

On the other hand, this is the characteristic of the quantity 
theory: Gold as money has an entirely different relationship 
because gold as money is wanted, not for its own sake, but only 
as an intermediary toward something else. The shape of this 
lake and its bottom must be such that the level varies in exact 
proportion, so that the level as put into an index number is 


exactly proportional to the quantity of the liquid in that lake. 
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Now, I believe that both of these theories are fundamentally 
sound. If you cut off the connecting river between the two 
lakes and have a fiat money system, as in Germany or Russia 
or Czechoslovakia (an example of a country where they stopped 
inflation), you have an example of the quantity theory entirely 
divorced from the bullion theory. 

When money began centuries ago, it was in the form of 
shells, which were given in exchange for the necessities of 
life. If, in those primitive times, you were going to speak of 
these two lakes in their relative size and importance, you 
would at once say, “‘ It is the bullionist theory that holds true ”’, 
because in those days when there was no real circulation of 
money, no organization of industry, no banks, and the using 
of money was little different from barter, it was practically 
its value as an ornament which determined its value in all its 
uses, for the money lake was so infinitesimal that it scarcely 
reacted at all. Today, however, the tail has come to wag 
the dog; and today the gold in the money lake (with the sub- 
stitutes for gold, paper and bank credit), makes such a vast 
reservoir as compared with the small lake of gold in the arts, 
that the use of gold as money, far more than the use in 
jewelry, determines the value of gold. Yet the action and 
reaction, if they are interconnected, always exist so that the 
value in the two cases will be the same. 

As Professor Cassel has said, during the last few years, 
as a consequence of the war, the value of gold has been cut 
in two, not so much if at all because people don’t like it as 
much as they did before in jewelry, not because of any change 
in the supply and demand in dentistry or picture framing or 
any other arts, but simply or chiefly because, as money, it has 
become a drug on the market. It has all been dumped on the 
United States, and the neutral countries, while the other 
countries replaced it by paper. This money plethora actually 
cut the value of gold in two. 

So I say the experience of Sweden and the experience of 
Spain, that has been cited, do show that you cannot make a 
full statement of the money problem without taking into ac- 
count the quantity theory ; and when we consider how vast the 
money reservoir is today, and the credit reservoir, we cannot 
avoid the practical conclusion that the quantity theory today 
is almost the whole thing and the bullion theory merely has 
to do with a little side-show. 
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PROPOSED LEGISLATION TO STABILIZE THE 
DOLLAR 


T. ALAN GOLDSBOROUGH 
Member of the House of Representatives 


INCE the close of the World War the people are realizing 
S more and more that the political atmosphere has been 
cleared for the entrance into the realm of political dis- 
cussion of problems which have long interested students in 
the field of economics. Purely academic discussion can con- 
tinue for years without apparently attracting the attention of 
statesmanship, but the soil is being worked, the seeds of public 
observation are being planted, until one day politicians awake 
to the fact that the field of opportunity is ready for develop- 
ment into something from which may be reaped a product of 
great and lasting benefit to all mankind. The people are ready 
for another milestone of progress in financial method, and it 
behooves the conservative man to endeavor to direct public 
opinion along lines that are fundamentally sound instead of 
allowing the opportunist or the shortsighted enthusiast to 
lead the people into a morass of financial policies which in the 
last analysis are nothing more than propositions for fiat money. 
In view of these considerations there has been introduced 
in the House of Representatives and referred to the Committee 
on Banking and Currency a bill which attempts to stabilize the 
purchasing power of money, having in view what is known 
as the quantity theory. This bill expresses the views of Pro- 
fessor Irving Fisher, of Yale University, one of the foremost 
economists of this country. The purpose of the bill is to keep 
the volume of money and credits on a parity with the volume 
of trade so that money and credits may be permitted to expand 
automatically (if I may employ the word for practical pur- 
poses) to meet the needs of legitimate business and slow up or 
contract as the case may be when periods of expansion have 
subsided, thus restraining the period of speculation with credits 
which appears at the end of every period of business expansion. 
The bill attempts to achieve this result by recognizing the 
warning of the rise or fall as the case may be of the average 
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wholesale price level of a large number of generally used 
commodities, and attempts to keep this price stable by increasing 
or diminishing the amount of money and credits as the average 
price level tends to fall or rise. 

Expressed in another way and in a way which will be more 
impressive to most of us, the purpose of the bill is to maintain 
a stable average price level for general commodities and avoid 
the hardships inflicted on first one and then another class from 
periods of rising and falling prices. How can the quantity 
of money and credits be varied in this so-called automatic 
manner? Is this some revolutionary scheme? It is revolu- 
tionary; but we believe that a serious consideration of the 
matter will show it to be not only a plan of bloodless revolution 
but one which will occasion not the slightest jar to our 
financial structure. The mechanism of the bill provides for 
the retirement of gold coin by the payment of a small premium, 
leaving gold certificates, or yellowbacks, in circulation. There 
will then be a certain number of dollars in gold in the Treasury 
either in gold coin or gold bars. Should the general whole- 
sale commodity price level rise, say, 1% in a given period 
(two months in the bill) the amount of gold in a gold dollar is 
increased arithmetically 1%, which leaves 1% less of gold 
dollars in the Treasury, which necessitates the retirement of 
1% of the yellowbacks, which in turn contracts the total 
volume of potential money and credit by 1%. This process 
is followed every two months until the price level is down to 
normal. Should the price level fall below normal, say 1%, 
the amount of gold in a gold dollar is decreased 1%, which 
increases the number of gold dollars in the Treasury by 1%, 
which permits the issuance of 1% more of gold certificates, 
which in turn increases the potential money and credit through- 
out the country by 1%. 

Now this bill is to be the target of criticism. A hearing 
will be held on the bill during the month of December. If the 
hearing develops as we hope, the question as to whether or not 
it will be voted out of the Committee on Banking and Cur- 
rency to be debated on the floor of the House of Representa- 
tives will become a matter of very serious moment. The fierce 
light that beats upon a throne will be as a rush light compared 
to the electric glare which will be focused on this measure. 
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The proponents of this measure have in mind nothing except 
the stabilization of prices and of business conditions which 
everyone realizes the public mind is now ready for. As far as 
we can see the measure is sound. If it is sound it should pass 
and become a law. If it is not sound it is to be hoped that 
those who attack it will have strength enough to defeat it and 
to supplant it with legislation which is fundamentally sound. 
But it is to be hoped also that the criticism with which the 
measure will be assailed will be constructive criticism, will be 
the criticism of those who, with us, desire to see the achieve- 
ment of substantial stabilization, and not the criticism of those 
who in the defeat of this measure or any other measure having 
in mind the same purpose see merely the preservation of their 
own selfish interests and not the welfare of the great masses 
of the people of the United States and of the people of the 
world. 
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MONETARY AND BANKING FALLACIES 
PAST AND PRESENT 


H, PARKER WILLIS 
Professor of Banking, Columbia University 


E who deals with the fallacies of others invariably 
H needs the extension of a large charity towards him- 
self. It is hazardous indeed to attempt to indicate, 
much less to analyze, the erroneous elements in any phase of 
thought, perhaps, most of all those of popular thought. A 
review of experience with legislation on money and banking 
during the past few years is, moreover, likely to weaken the 
egotism of the average man if not to destroy his self-confidence. 
To use but one example, it may be recalled that during the 
discussion of the banking legislation of the past ten years 
there was scarcely any even of its most successful provisions 
which did not receive the thoroughgoing denunciation of a 
large element of the financial public. These critics applied to 
the chief features of the legislation the epithets, “ unsound ”, 
“dangerous’”’, “ radical”, and “ fallacious”, with but little 
discrimination and with almost equal vehemence. 

The study of popular movements and notions in money and 
banking is likewise calculated to weaken the confidence of 
those economic Pharisees who “ know it all” and make broad 
their phylacteries in the belief that they have the only true 
sacrosanct faith. The vials of denunciation have been poured 
out upon the free silver movement and of these denunciations 
a large share have been based upon the bald statement that 
silver was far more liable to fluctuation than was gold. Yet 
a careful study of gold and its value over the past two or three 
decades must raise the most serious of doubts on this point, 
and in the minds of some, appears today to suggest that silver 
would have been quite as stable a measure of value as would 
gold. 

Those who in past years have had much to say of the fallacies 
of the “labor time” standard of value and of other “ social 
value” standards may well pause for thought, when they con- 
sider the plans for a stabilized dollar which have been advo- 
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cated on high scientific authority within the past few years and 
which today appear to have taken a strong hold upon an in- 
fluential element of thoughtful men in our community. May 
it not be that some of those who in the past were denounced as 
hopelessly radical or “cranky” had in fact a good deal 
stronger basis of logic for their arguments than was admitted; 
or if it be contended that they had not, then must we not class 
with them many men of light and leading who today are 
disposed to label themselves “ progressive” in their ideas on 
money and banking? 

Many who in the past have been disposed to join in national 
movements for sound money, safe banking and elastic currency, 
arrogating to themselves a universal knowledge of truth, may 
well cry repentance today in view of the defeat which has 
been administered by facts to not a few of their favorite 
“principles”, and in view of the success which has been 
gained by some of the proposals which they had so unspar- 
ingly denounced. 

With this general confession of fallibility, is it not possible 
however to lay down some general principles that may indicate 
the lines along which fallacious reasoning on money and 
banking is most likely to develop and may at the same time 
suggest the ways by which such fallacies may be escaped? If 
that be not possible we might be left practically at the sport 
of any bloc or element in Congress which had the courage of 
its convictions however dangerous or harmful these for the 
time might seem to be. There must be a set of principles 
to which broad assent may be given and which, if adhered 
to, will tend to prevent undue compromise with hazardous 
proposals. 

The first such principle that may advantageously be stated 
seems to me to be the general axiom that a sound monetary 
and banking system must conform to the general principles 
of the economic organization to which it belongs. Simple as 
this statement appears when thus asserted in an academic form, 
it is largely through disregard of so obvious a maxim that 
many currency fallacies have made their way. Money and 
banking are mechanisms employed for the purpose of affecting 
the exchange of goods. If goods are equitably distributed at 
the present time, it is highly desirable that the working of 
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this mechanism shall not be such as to interfere with a care- 
fully developed system of distribution which has been worked 
out on principles of its own. In such circumstances, it may 
well be that a stable monetary standard is the most desirable 
in the world and that the adoption of any other, or indeed 
of any, standard which tends to promote or accept instability 
as a permanency, will expose the community to suffering and 
loss. Argument in favor of any such system must in that 
case partake of the nature of fallacy of the worst kind. But 
if, on the other hand, an unstable currency standard, making 
for the return of less or more wealth as the case may be than 
was borrowed in the first instance, tends to offset the evils of 
an existing system of distribution, then may it not be that 
he is most guilty of fallacy who insists upon stability as an 
essential quality in such a monetary standard? An affirmative 
answer would seem to be indicated in this case, and the most 
fundamental conclusion to be drawn is that, since money and 
banking are not in themselves methods of exchange which are 
founded upon any immutable principles, the desirable thing 
about them is that they shall conform to existing systems of 
exchange and distribution, to the end that they may introduce 
into prevailing systems of the sort as little disturbance as is 
practicable, and may leave the underlying issue of production 
and distribution as clearly cut as possible. 

There is a second general principle in connection with money 
and banking through the disregard of which many of the ideas 
that we consider fallacious have from time to time developed. 
It is seen in the statement that actions of legislative bodies in 
changing the standard of money or the methods of banking 
cannot be relied upon to change fundamentally the will of 
the community in connection with its system of exchange. 
This is sometimes baldly put as a statement that no govern- 
ment can legislate money or that “ fiat money” is the most 
disturbing and the worst of all forms of currency. At all 
events, we may safely say that the efforts of legislative bodies 
to change the habits and practices of the community may be 
very effective in altering the past distribution of wealth which 
grows out of transactions already closed; but that they are 
hardly likely to bring about changes in methods of doing busi- 
ness, or to transfer goods, or to fix future standards of payment 
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and values which are distasteful to the community. This may 
be otherwise summed up in the statement that much law in 
connection with money and banking is itself the most serious 
kind of fallacy; and that, in this as in many other branches of 
economic life, the sound and wise policy is that of keeping the 
hands of the Government as far off from commercial practice 
as may be. 

A third general principle may also be recognized in the 
effort to orient ourselves and to discriminate between false and 
true in the monetary field. It is found in the assertion that, 
just as no government can create wealth or enlarge wealth by 
taxation, so all efforts on the part of Government to provide 
a basis for banking or currency which grows out of its own 
obligations or is based upon its own fiat must be injurious or at 
best nugatory in operation. Let this principle be applied in 
its entirety and we shall of course have an end of bond-secured 
banknotes, fiat issues of currency, bank assets which consist 
largely of Government promises to pay, and of the multi- 
tudinous other currency and banking schemes which now afflict 
the world at large. We shall see an end to the growth of 
schemes whose purpose it is to substitute Government legal 
tender notes for gold or silver, or to provide arbitrary or 
abstract standards of value based upon the imaginary equi- 
valences established by so-called scientific methods. It is a 
principle whieh cuts not merely in one but in many directions, 
and which if applied generally would result in eliminating 
much of the reformatory and regulatory activity of the present 
day, as well as much of the radical program on money and 
banking that prevails in various countries. 

Let us see how thege ideas, if applied in practice would 
guide us at the present moment. Acting upon them, we 
should be inclined to refuse to employ money and banking in 
any way for the purpose of redressing wrongs that are said to 
have grown out of the erroneous systems of the distribution 
of wealth. If there are countries or states in which the 
money-lending fraternity has obtained too strong a hold upon 
the community, or in which an appreciating standard of value 
has tended to congest wealth in a few hands which have not 
earned it, the remedy will not be found in debauching or 
deteriorating the monetary standard, or in shifting from gold 
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to silver of a sudden or by applying some new interpretation 
of the term dollar. It will be found in a rectification of the 
underlying conditions which have brought injustice between 
debtor and creditor, and at most will lead to a simultaneous 
change in the money or banking system sufficient to adapt 
it to the changed canons of distribution. In the same way, if 
it be a fact that an unstable monetary standard has resulted 
in making debtors and creditors speculators, within limits, in 
the value of gold or silver, our principles will suggest that 
correction of these conditions should come not through gov- 
ernmental interference with a view to the establishment of 
some stabilized dollar or other artificial measure of value, 
but through the adoption of laws and practices which will 
give to every man, whether debtor or creditor, the assurance 
of being able to collect what he lends. From another point 
of view, if it be a fact-that there is ground to complain of our 
gold or silver standard of value or reason to inveigh against 
the banks for their refusal to lend freely, the method of reform 
is not that of shifting to a standard of value based upon 
natural forces or units of energy, or stored farm products, but 
is that of correcting the laws of contract and the conditions 
under which banking is carried on in such a way as to eliminate 
entrenched monopolies and to restore competition. From still 
another standpoint, if we find that the task of financing a war 
is costly and that taxation is repugnant to the average man, 
we shall apply the plan of either keeping out of war or else of 
definitely accepting the necessity of paying for it from our 
current property. But we shall certainly not adopt the ex- 
pedient of debasing our standard of values by the creation of 
fiat credit; with the effect that, through inflation, a large 
portion of the wealth of the country is shifted from one hand 
to another. Per contra we shall hesitate a long time before 
accepting the pleas of those who want to maintain an inflated 
standard of prices because the process of going back to our 
older standard and of measurably restoring the wealth that 
we have expropriated is painful. Of course, all this is equi- 
valent to saying that a great deal of the current discussion 
about money and banking is beside the mark. Much that is 
currently proposed aims at the treatment of symptoms when it 
ought to aim at the application of curative measures to disease. 
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Nothing has been so injurious in American politics as the 
fallacy which places symptoms and appearances ahead of reali- 
ties and encourages political parties to fight with shadows or 


about shadows when they ought to be coping with substance, ' 


A very large percentage of the nonsense on money and bank- 
ing which now floats about in legislative halls and elsewhere 
is based upon this fallacious habit of mistaking consequences 
for causes or of attempting to correct motives by means of 
financial machinery. 

How can such evils be corrected and a return be made to 
sound principles? The first necessity in the situation is of 
course sincerity and honesty, which are rare commodities in 
politics. The second is the complete exiling of the brood of 
pseudo-experts who have done so much to befog popular ideas 
on money and currency and to create a complex situation 
where there is really only a very simple one. If a country 
has lost its gold or silver, yet wants to return to a metallic 
standard, it must evidently buy back the specie or get it through 
the exportation of goods, which is the same thing. It is not 
well for such a country to dabble with ‘ gold-exchange 
standards” or to pretend that it has something that it not 
only has not, but cannot get. If any country finds itself upon 
an inflated price basis, it has the choice of going back to the 
old basis by eliminating its money inflation or else of repudiat- 
ing its currency in whole or in part. It does not need experts 
to lead it astray with subtle schemes designed to make the worse 
appear the better reason and to raise up imaginary standards 
of currency and provide imaginary means of meeting debt. 
If again a country finds that its banking system does not ade- 
quately meet the requirements of the various elements in the 
population, what it must do is to provide a new means of 
financing the wants of that particular element which is at a 
disadvantage. It can if it chooses pretend that investment 
paper is the same as commercial paper, make such paper eligible 
to rediscount at central banks, evade the issue and eventually 
choke its commercial banks with long-term notes representing 
farm investments. The last state of such a country would be 
worse than the first, and the “ reform” produced in its finan- 
cial system would be merely the usual insincere way of pre- 
tending that something which did not exist actually existed. 
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Finance is a subject in which mental healing, or auto-sug- 
gestion, or faith-cure, has no place. What is needed is simple 
adherence to fact, straightforward honesty and plain admin- 
istration of resources. It is impossible to make something out 
of nothing, and the effort to have it appear as if this impos- 
sibility could none the less be wrought, is the root evil of most 
of the monetary and banking fallacies of the time. A second is 
found in the assumption that, through some expert knowledge 
or process of “ financing ”’, it may be possible to evade difficul- 
ties that must otherwise be met. It is this belief that makes 
investors so helpless a prey to impostors and others who readily 
impose upon them by reason of their pre-existing conceptions 
or suppositions as to what is and what is not possible. Within 
the past few years, the academic community at home and 
abroad and in fact throughout the world, has unwillingly and 
unwittingly, I am sure, been greatly guilty in this regard. In 
such circumstances, it is not strange that the community or 
large sections of it should have been led astray, wandering off 
after erroneous views of one kind or another in the belief that 
they can escape the consequences of financial unwisdom. Nor 
is it strange that there should be about as much “ fallacy ” in 
the thought and argument of the more instructed members of 
the community who refuse to obey the general principles of 
simplicity and honesty in finance as there is in the thought 
and feeling of the less instructed and more popular element. 
One reacts upon the other, and the result is to make this an 
age of financial charlatanism, and of practically world-wide 
fallacies of a monetary and banking sort. 

In these circumstances a resort to the older plan of preaching 
or exhortation with respect to fallacious reasonings on money 
and banking is perhaps less to be advised than ever before. 
As has already been briefly indicated, many, if not most, of 
currency and banking reform movements in the past have been 
movements whose objects were ulterior in their nature and 
which sought to attain by tinkering with machinery what 
should have been attained by changing motives and principles 
and underlying systems. Certainly it was to be expected that 
those who were thus exhorted should pay little attention to 
the preaching of which they were made the object and should 
insist upon adhering to the errors by which they hoped to 
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improve conditions through a process of machinery-tinkering. 
The perennial controversy which has grown out of such a way 
of approaching our money and banking problems might easily 
have continued indefinitely But the world at large is out of 
joint—financially speaking. Its organization has gone astray 
in so many particulars that the older methods of discussion and 
rectification are practically out of the question now. Very 
much better results will be obtained by some plan of general 
discussion which will appeal to the public broadly than by 
further debate upon technicalities of money and banking at a 
time or under conditions when such technicalities have less 
meaning than ever before and when the underlying conditions 
calling for correction are far more serious than ever before. 
Constant complaint and agitation of measures of reform based 
upon changes in monetary and banking methods and constant 
appeals to the public to avoid what is “ unsound” have their 
own danger and constitute in themselves serious fallacies. 
This state of things was never more marked than at the present 
moment. 
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MONETARY STANDARDS IN SOUTH AMERICAN 
COUNTRIES 


EDWIN WALTER KEMMERER 
Professor of Economics and Finance, Princeton University 


HERE are ten independent republics in South America. 
af Each of them has a different monetary system and 
although in each the fundamental law declares the 
monetary standard to be gold, the legal gold unit of value 
is different in eight of these ten republics. The sizes of the 
monetary units vary from the bolivar of Venezuela, which has 
a gold content equivalent to that of the French gold franc, to 
the pound Peruvian which is equivalent to the British 
sovereign. 

Law and practice, however, in Latin-American countries are 
often very far apart, and this is particularly true when it 
comes to the currency. Although every one of the ten South 
American republics is on the gold standard according to its 
fundamental law, and although eight of the ten, namely all 
excepting Chile and Paraguay, were on the gold standard 
at the outbreak of the Great War, not a single one of them 
today can justly claim to be in practice a gold standard country. 
South America, in fact, although it took little direct part in 
the hostilities of the Great War—Brazil was the only 
belligerent country—is today, largely as a result of war forces, 
a paper money continent. 

Generalizations with reference to any economic subject for 
ten different countries, distributed over a vast continent like 
South America, with their enormous differences of climate, re- 
sources, people and economic and political life, are danger- 
ous; none the less there are certain broad classes of experi- 
ences which most of these republics have had in common since 
August, 1914, and it is to these common experiences in their 
relation to the currency that I wish to call attention. What 
I have to say will be devoted to an attempt to answer briefly 
two questions: (I) Why did practically all of South America 
give up the gold standard during the war? (II) Why have 
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these countries not returned to the gold standard during the 
four years that have elapsed since the armistice? 


I. Why did South America give up the gold standard 
during the War? 


The first point to note is that in most South American 
countries the gold standard had not been long in the saddle 
when the war broke out, it was not firmly seated and the 
animal on which it was riding was young and excitable. From 
the date of attaining independence from the mother country 
in the early part of the last century until 1914, every country 
in South America had had long and varied experiences with 
paper money, and, despite the frequent efforts to establish the 
gold standard, the major part of the monetary history of 
South America for the past hundred years had been a paper 
money history. At the time of the outbreak of the Great War 
the country which had been longest on the gold standard 
was Uruguay, and this, the smallest of the South American 
republics and in many respects the most advanced, dates its 
effective gold standard back only to its return to a specie basis 
shortly after the world crisis of 1893.7 Argentine dated its 
effective pre-war gold standard from 1899, Peru from 1901, 
Brazil and Bolivia from 1906. In view, therefore, of the 
extensive and unfortunate experiences of South American re- 
publics with depreciated paper mony in the past, and of the 
short duration of the gold standard in most of them, it is not 
surprising that the shock of a world war should have threatened 
their gold reserves and have led as it did to the suspension of 
specie payments in 1914 in all or practically all South American 
gold standard countries. 

A second important factor in the South American currency 
situation is the great dependence of the gold standard in each 
country upon the production and marketing of a few elemental 
articles of foreign trade, articles the market for which was 
greatly affected by the World War. South America, from an 
economic point of view is a new continent. Although various 
manufacturing industries have been growing rapidly in recent 


1 Eduardo Acevado, Notas y Apuntes. Contribucion al Estudio de la 
Historia Economica y Financiera de la Republica Oriental del Uruguay, 
vol. II, chap. x. 
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years, in and around such cities as Sao Paulo, Buenos Aires, 
Montevideo and Santiago, it still remains true that South 
America’s energies are devoted mainly to the production of 
raw materials. A striking fact in this production of raw ma- 
terials for export trade is the large proportion of that trade 
which consists of a very few items. For Argentine these 
products are wheat, maize, raw hides and raw wool, which 
together constituted about two-thirds of her total exports prior 
to the war; for Uruguay raw wool alone constituted 53 per cent 
of the total exports of 1912, the second item being hides and 
skins, which constituted 18 per cent; nitrate of soda alone 
constituted 78 per cent of Chile’s exports in 1912; coffee and 
rubber constituted 84 per cent of Brazil’s exports in that year; 
copper, sugar and cotton constituted 48 per cent of the exports 
of Peru; tin, two-thirds of the exports of Bolivia; and coffee, 
about one-half of the exports of Colombia. 

South America in general, then, imports the great bulk of 
the manufactured articles she consumes, and pays for them 
by exporting a large part of a few staple raw materials which 
she produces. When her export trade lags her capacity to buy 
imports also tends to lag. 

Being a new continent rich in natural resources of kinds the 
world urgently needs, but poor in man-made capital, South 
America had been receiving for many years prior to the war 
great quantities of European (and latterly of American) 
capital seeking large investment returns. The payments of 
interest and dividends on these foreign investments were com- 
pelling South American countries to export large and increas- 
ing quantities of their raw products in excess of the values 
of the merchandise they imported. Such also was the ten- 
dency of the rapidly increasing foreign loans floated by South 
American governments prior to the war, the proceeds of some 
of which were for capital purposes but a considerable part of 
which went for meeting current deficits and non-productive 
improvements. 

A third significant economic fact in connection with South 
America’s war and post-war currency problems is the great 
dependence of South American governments for their revenues 
upon import and export duties. Most of the governmental 
revenues in South America come from indirect taxes, chiefly 
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those levied in connection with foreign trade. Income taxes 
are almost unknown, while taxes on real and personal property 
are relatively unimportant. Except in the case of Uruguay, 
large landed proprietors (including proprietors of mines) 
usually dominate the fiscal policies of South American states 
and they are naturally opposed to property and income taxes, 
For 1913, fifty-seven per cent of Argentine’s federal revenues 
came from import duties. In the same year seventy-eight per 
cent of Brazil’s federal revenues came from import duties, while 
most of her state revenues came from export duties. Eighty 
per cent of Chile’s revenues (excluding railway receipts) came 
from export and import duties in 1913. A similar story could 
be told of other South American countries. 

Import and export duties, being the principal sources of 
revenue of the South American states, were the chief reliance 
of the governments for the funds required to meet their foreign 
debt service and to build up gold reserves for the support of 
paper money issues. 

In the light of these facts let us observe the effects of the 
war upon South American countries. 

The first shock of the war, it has been observed, led to 
moratoria in many countries and to suspension of specie pay- 
ments throughout South America. The flow of European 
capital to South America stopped and a return flow set in. 
Foreign trade between South American countries on the one 
hand, and Europe and North America on the other, was greatly 
reduced by the war crisis of 1914, and by the resulting scarcity 
and dearness of shipping facilities. If we represent the trade 
of 1913 by the index figure 100, the following are the index 
figures for the trade of certain South American countries 
in 1914: 


Argentine 
65 
72 
Brazil 
56 
Chile 
80 
73 
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Peru 
79 
97 
Uruguay 
74 
Bolivia 
70 
68 


Generally throughout South America foreign trade fell off 
greatly from 1913 to 1914 and 1915, and this decline in foreign 
trade was accompanied by substantial declines in public 
revenues, but without declines in expenditures—more often 
with advances. 

With domestic business depressed, with foreign trade falling 
off, and consequently with government revenues from import 
and export duties declining, with new investments of foreign 
capital stopped, and with efforts being made to withdraw to 
Europe and America funds already invested, with the public 
debt charges undiminished, and the prices of imported goods 
increasing under the pressure of war demands and of increasing 
freight rates, most South American countries found themselves 
in a very straitened financial situation during the first two 
years of the war. 

As specie payments had been suspended in the latter part of 
1914, the line of least resistance for meeting emergency con- 
ditions was the issue of paper money of one sort or another, 
and this was the line adopted, although it should be noted 
that in the principal countries the chief paper money inflation 
did not take place until considerably later. Argentine in- 
creased her paper money circulation from 823 million pesos in 
1913 to 1,013 million pesos in 1916, maintaining, however, her 
gold reserve at pre-war proportions. Brazil increased her 
inconvertible paper money circulation from 601 million in 
1913 to 1,122 million in 1916, and her total note circulation 
from 897 million in 1913 to 1,217 million in 1916; Chile raised 
her fiduciary paper money circulation from 186 million in 1913 
to 225 millions in 1914, but then reduced it again to about 178 
millions for the next two years. 

A major part of the forces above mentioned, including the 
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suspension of specie payments, the decline in business activity, 
decreased public revenues and increasing government deficits, 
reduced gold reserves and expansion of paper money cir. 
culation—all these forces tended to depreciate the gold values 
of South American monetary units; in other words to push up 
exchange rates. In general, exchange rates in South Ameri- 
can countries on London and New York rose during the latter 
half of 1914, the greater part of 1915 and, in some countries, 
well into 1916. 

By 1917, however, and particularly after the United States 
had entered the war, South America began to receive from 
the belligerent nations large and increasing demands for certain 
of her staple products, notably, for nitrates from Chile; meat, 
hides, and grain from Argentine, Uruguay and southem 
Brazil; cotton and sugar from Peru and Brazil; and copper 
from Peru and Chile. The export trade of those South 
American countries whose leading products were important 
articles of war necessarily rose quickly to unprecedented 
heights. Prices were high and the physical volume of exports 
was large. The foreign market for such commodities as 
Chilean nitrates, Peruvian cotton and Argentinian meat, and 
Uruguayan wool and hides was practically unlimited. From 
1915 to 1920 the percentage increases in the annual exports of 
some of the countries of South America were as follows: 


Argentine’ Uruguay’ Brazil’ Chile* Peru* Bolivia*®  Colombia* 


i tenets 100 100 100 100 100 100 100 
98 IOI 109 157 117 107 100 
04 126 114 218 132 166 69 
Fee 138 158 109 234 142 187 119 
177 201 209 107 147 250 
173 110 168 238 250 353 223 


Accompanying this great increase in exports there was in 
most countries some increase in imports, but imports, gener- 
ally speaking, did not increase anything like so much as ex- 
ports. This was due to a number of reasons, notably to the 
fact that Europe and the United States were too busily engaged 
with the grim business of war to be much concerned over ex- 

1U. S. Dept. of Com., Survey of Current Business, Aug., 1922, no. 12, 
pp. 172-3. 


2 The figures for Chile, Peru, Bolivia and Colombia are based upon those 
given in the Statesman’s Year-Book for 1921 and 1922. 
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ports to South America, and to the inadequate shipping facili- 
ties and exceedingly high shipping and insurance rates. 

This great excess of exports over imports tended to push 
up the gold values of South American monetary units, as 
measured by exchange rates on gold standard countries; in 
other words tended to force down exchange rates, and to call 
for the importation of gold. But European countries had long 
since imposed embargoes on gold exportation and the United 
States did likewise after she became a belligerent nation. 
South America therefore found herself in the difficult position 
of being able to sell many of her staple products at high prices 
in practically unlimited quantities but of being unable to trans- 
fer her payments received abroad back home. Trade was ex- 
ceedingly prosperous but the money supply was prevented from 
increasing automatically through the inflow of gold. The re- 
sult was a widespread increase in the exchange values of South 
American monetary units, so great that, in many cases, the 
United States dollar and the British pound sterling, as meas- 
ured by exchange rates, were at substantial discounts in South 
American money. This may be illustrated by a few instances. 
On December 11, 1917, the United States dollar was at a dis- 
count of about 12% per cent as measured by New York ex- 
change rates in Buenos Aires. Chilean exchange, which had 
averaged 5.22 pesos to the United States dollar in July, 1914, 
and 6.20 pesos in July, 1915, fell to 2.97 pesos in June, 1918. 
The Uruguayan peso which in July, 1914, would buy (in the 
form of 90 days sight bills) 51 pence British money, in May, 
1918, bought 64 pence, an increase of twenty-five per cent. 
These low and declining exchange rates of course cut into 
the profits of South American exporters and tended to increase 
the profits of South American importers. They were not 
popular in South America. 

The difficulty was met by arrangements between various 
South American countries, on the one hand, and the United 
States and England, on the other, whereby gold due to South 
America and prevented from being exported by the embargo 
might be deposited in United States or British banks in 
trust for the South American creditor, and paper might be 
issued in South America against these foreign deposits of gold. 
In this way currency expansion was made possible and ex- 
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change rates therefore tended to move back toward normal. 
Large sums of gold by this machinery were accumulated in 
New York and London for South American countries. 

Under the influence of this great war-induced prosperity, 
government revenues in those countries which were especially 
favored, notably Chile, Argentine and Peru, increased enorm- 
ously. Expenditures, however, in most South American states 
kept pace with revenues during these years of war prosperity, 
so that with a few notable exceptions, the war-time boom did 
not result in the amortization of any considerable part of the 
public debt, nor in the building up of strong reserves. 
Argentine and Brazil each had deficits for every year of the 
war, Chile for every year except 1918, when there was a small 
surplus. In this respect the financial showings of Uruguay 
and Peru were better than those of the A B C countries during 
the war period. 


II. Why have these countries not returned to the gold standard? 


When the armistice came, the South American boom was at 
its height. The reaction was postponed for some time and 
came later in South America on the whole than in the United 
States. But when it did come in the latter part of 1920 and 
during 1921 it came strongly, and the depression still exists, 
although in a few places there are substantial signs of recovery. 
The war demand for South America’s staple exports stopped 
suddenly and the bottom dropped out of the prices for such 
products as nitrates, meat and hides, and copper. Accumu- 
lated and unfulfilled South American orders for foreign pro- 
ducts given at war prices began to be delivered on a large 
scale in South America at just the time the export market was 
going to pieces. South America obviously could not absorb 
these goods at such prices, and in many cases they were accord- 
ingly thrown back upon the foreign exporters. Adjustments 
have been made in many thousands of disputed cases of this 
character, and heavy losses have been taken on both sides. 

In times of prosperity it is easy to increase government ex- 
penditures, but their reduction in times of adversity is much 
more difficult. As trade has dwindled in the last two years 
and government revenues have fallen off in South America, 
expenditures of public moneys have not been correspondingly 
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reduced. The result is large deficits in nearly every South 
American republic during the last two years of post-war re- 
adjustments and increasing resort to public borrowing in order 
to finance these recurring deficits. Under the stress and strain 
of post-war reaction, country after country, in one guise or 
another, has resorted to increased paper money issues, at just 
the time when business depression would logically call for a 
contraction of the currency. Exchange rates generally 
throughout South America have risen decidedly since the 
armistice, and in every country, so far as I know, rates are now 
above par, registering a substantial depreciation in the gold 
values of these South American monetary units during the last 
two or three years. Gold reserves originally set aside for the 
support of paper money issues have, in several instances, been 
drawn upon heavily and used for general expenses. 

It has been my privilege this year to visit six South American 
countries. Stated in a few words, the present currency con- 
dition in each of these countries is as follows: 


The paper money circulation of Argentine has increased from 
823 million pesos in 1913 to 1,363 million pesos September 30, 
1922—an increase of 66 per cent. There has been no increase 
in this circulation since 1920. A gold reserve of 80.16 per cent 
is maintained against this paper at the present time, as con- 
trasted with a reserve of 72.7 per cent in 1913. Argentine 
still prohibits the exportation of gold; and the value of gold 
within the republic in consequence of this restriction is de- 
pressed below the value of gold in the free markets of the 
world. There is no gold in circulation in Argentine, and 
Argentine paper is not convertible into gold on demand. Ac- 
cording to the Conversion Act of 1899 an Argentine paper peso 
is worth 44 cents of Argentine gold, or stating the same thing 
conversely, an Argentine gold peso is worth 2.27 paper pesos. 
No one, however, can buy gold in Argentine at this rate. 
Money changers sell Argentine gold coins in small quantities 
from time to time at substantial premiums over these rates— 
premiums that vary from day to day. In Argentine contracts, 
as enforced today, and in foreign exchange operations, the 
term gold peso does not literally mean gold coin, but rather 
the conventional paper money equivalent of a gold peso, 
namely, 2.27 paper pesos. The par of exchange between the 
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Argentine gold peso and the United States dollar is 1.00 peso 
= $.9648, but sight exchange today in New York on Buenos 
Aires is $.8335, giving the peso a gold value about 13 per cent 
below par. 

Argentine, therefore, is not actually upon the gold standard, 
although many people in Argentine claim that she is. There 
are two proofs that she is not upon a gold basis: (1) her gold 
embargo is giving gold an artificially depressed value, lower 
than the value of gold in the free markets of the world. A 
true gold standard requires a free market for gold. (2) Al- 
though possessing a gold reserve probably adequate for the 
restoration of the gold standard at the pre-war conversion 
rate, Argentine does not make her paper money conform in 
value to the legal gold monetary unit by contracting her paper 
money currency through the machinery of paper money con- 
version and gold exportation. Argentine is apparently adopt- 
ing the policy of returning to the gold standard slowly by the 
process of “ growing up to the currency ”. 

Uruguay is in essentially the same condition as Argentine, 
with the qualifications that her paper money consists entirely 
of banknotes issued by the Bank of the Republic, and that 
there are no national gold coins in Uruguay. Foreign gold 
enjoys legal currency there, but no foreign gold coins are now 
found in circulation. As in Argentine there is an embargo on 
the exportation of gold. In June, 1913, the gold reserve of 
the Bank of the Republic amounted to 69 per cent of the bank’s 
note circulation, and to 24.5 per cent of its combined note cir- 
culation and deposits; in June, 1921, the latest date for which 
I have been able to obtain figures, the gold reserve amounted 
to 88 per cent of the note circulation and to 29 per cent of the 
combined note circulation and deposits. The gold reserve is 
large—larger than in 1913—and although it would doubtless 
be considerably reduced if specie payments were resumed, it 
would probably prove adequate, if cautiously handled, to enable 
Uruguay to return to a gold basis within a short period of 
time. The Uruguayan peso which is worth at par $1.0342 
United States gold, is worth today (November 22) according 
to sight exchange rates on Montevideo $.814, which represents 
a discount of approximately 21 per cent. 

The Brazil situation is nothing like so favorable as those 
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of Argentine and Uruguay. From December 31, 1913, to 
March, 1922, the paper money circulation of Brazil increased 
from 897 million milreis to about 2,800 millions—an increase 
of 212 per cent. The gold in the conversion fund decreased 
from 276 million milreis (27 pence to the milreis) December 
31, 1913, to 83.8 million milreis in May, 1922, the percentage 
gold reserve having declined therefore from 52 per cent in 
1913 to § per cent in May, 1922." Meanwhile the gold value 
of the milreis, as measured by sight-exchange rates in New 
York on Rio de Janeiro, declined from about 32.4 cents United 
States currency to 12.6 cents (November 22, 1922). There is 
little prospect that Brazil will return to the gold standard with 
her pre-war gold unit equivalent to 16 pence, at least for a 
long period of time. 

The present Chilean currency situation is more favorable 
than that of Brazil, but much less favorable than that of 
Argentine and Uruguay. In December, 1913, the total paper 
money circulation of Chile was 186 million pesos, against 
which there there had been accumulated in the Conversion 
Fund 105.5 million pesos (at 18 pence to the peso), namely a 
reserve of 57 per cent. At that time, however, paper money 
was not convertible into gold, and Chile was not upon the gold 
standard. On August 31, 1922, the total paper money cir- 
culation was 267 million pesos against which the gold Con- 
version Fund was 114.1 million pesos (at 18 pence to the 
peso), representing a reserve of 43 percent. The gold value 
of the peso, as measured by exchange rates in New York on 
Santiago, has declined from 18.8 cents in December, 1913, to 
12.1 cents on November 22, 1922. 

Chile also has an embargo upon the exportation of gold. 
There is no gold in general circulation, and the Conversion 
Fund is not functioning. Chile was not on the gold standard 
when the Great War broke out, but was progressing towards it. 
She is much farther away today, and the previously proposed 
18 pence gold par would now seem very doubtful of attainment, 
at least for a considerable period of time. 

1 These percentages I have computed by allowing 16d to the paper milreis 
—the legal equivalent prior to the war. 


? This figure for the present status of the gold reserve represents the status 


at the end of 1920, the latest figure for which I have been able to find 
official authority. 
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Peru, from the monetary point of view, at the present time 
should be classed with Argentine and Uruguay, as one of the 
more favorably situated countries. Prior to the war Peru had 
been on the gold standard for about a decade and a half, and 
during that time she was a strictly metallic currency country, 
having neither government notes nor banknotes in circulation. 
Under the pressure of war necessities, she authorized her banks 
to issue a form of paper money known as “ cheques circulares ”, 
or circular checks, against gold held either in their own vaults 
in Peru or in foreign banks, and against certain approved 
securities. These notes were made a legal substitute for gold 
coin. At the end of December, 1921, the total issue of ‘‘cheques 
circulares ”’ by the six issuing Peruvian banks was 7.2 million 
pounds. Of the security for these issues 3.9 million pounds or 
54 per cent consisted of gold coin and bullion, 2.9 million 
pounds or 40 per cent consisted of deposits in London banks 
(assumed, contrary to fact, to be payable in gold at par), und 
the balance consisted of other securities. 

In March, 1922, a law was passed creating in Peru the 
Reserve Bank of Peru, an institution modeled after our own 
federal reserve banking system. This new bank is now in 
successful operation. It will ultimately have the sole right of 
note issue in Peru, and at the present time it is replacing cir- 
cular checks by its own bank notes. 

Exchange between New York and Lima (three days sight) 
which in 1913 ruled at about 4.77 to the pound Peruvian, rose 
to a maximum of 5.85 in 1918 (placing the United States 
dollar at a discount of about 17 per cent), then fell to a 
minimum of 3.15 in August, 1921, representing a discount on 
the Peruvian pound of about 35 per cent. The rate today 
(November 22,1922) is 4.19, representing a discount on the 
pound Peruvian of only 14 per cent. On the whole the cur- 
rency situation in Peru seems to be improving and conditions 
are favorable to an early return to the gold standard on the 
basis of the pre-war gold monetary unit. 
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EDISON - FORD COMMODITY MONEY 


WILLIAM TRUFANT FOSTER 


Director of the Pollack Foundation for Economic Research 


homas A. Edison and Henry Ford—these are names 
T to conjure with! They make a powerful appeal 
to the popular imagination. For Edison and Ford 
are resourceful, inventive, Aladdin-like in their achieve- 
ments. Their proposals on any subject are received with inter- 
est. Little wonder, then, that when they turn to money—a 
subject that touches the interests of more people more fre- 
quently than any other—their ideas are heralded with loud 
popular acclaim. 

It is fortunate that such men are trying to find out the 
meaning of money and directing public attention to the subject, 
Some day we may contrive to make money better serve its 
purpose; but we are not likely to achieve a better system, or 
to retain it when achieved, unless we also achieve a widespread 
understanding of the precise ways in which money today helps 
and hinders the work of the world. Without such an under- 
standing we can never be quite free from the danger of 
following European countries into monetary chaos and the 
disasters that monetary chaos entails. 

Both Mr. Edison and Mr. Ford have long been distrustful 
of the gold standard, distressed over fluctuations in the pur- 
chasing power of the dollar, eager to aid farmers to obtain 
loans easily, ‘‘ to divorce agriculture from the banking system,” 
and to abolish speculation in farm products. Now they believe 
that the most effective and expedient method of attaining all 
these long-desired ends would be the introduction of a new 
and better kind of money. 


1Qn December 23, 1922, Dr. Foster’s address appeared, in part, in the 
Saturday Evening Post. Much of that article is here reprinted with the 
permission of the Editor. 

Space forbids the adequate treatment of some of the matters involved in 
this paper. Further discussion is presented in Money, by William Trufant 
Foster and Waddill Catchings, published in 1923, by the Pollak Foundation 
for Economic Research, Newton 58, Mass. 
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Exactly what kind of money Mr. Ford seeks to establish is 
not at all clear. On certain points, however, he leaves no 
doubt. He would abolish the gold basis, unstable money, in- 
terest charges, and speculation in farm products. Toward 
these ends he would have the Government lend money directly 
to farmers, without charge, on the security of farm products. 
Now, as these are the essential features of the plan which Mr. 
Edison has outlined, and as Mr. Edison is the most dis- 
tinguished of the numerous advocates of what is called com- 
modity money, we may well approach the whole subject by 
doing our best to get a correct idea of the Edison plan. 

Under that plan we have, first of all, concrete warehouses, 
built and owned by the Government, and in charge of Federal 
officers. The money to build the warehouses is raised by 
taxation. To these warehouses the farmer—or, presumably, 
anyone else—brings any basic commodities that have been 
raised on American soil, and upon which he wishes to borrow 
money. Let us suppose that he brings cotton to the Federal 
warehouse at New Orleans. The government agent grades 
his cotton and hands him two pieces of paper—a mortgage 
certificate and an equity certificate. 

The mortgage certificate the farmer exchanges at any 
national bank for Federal Reserve notes up to 50 per cent of the 
average value for the previous twenty-five years of the goods 
he has thus mortgaged. In this way the farmer obtains a 
loan of money without incurring any expense for the use of 
the money. And he still owns the cotton. His equity certi- 
ficate is his evidence of ownership. It is like a pawn ticket. 
He may keep it, sell it, or present it at a bank as security for 
a loan. He, or anyone to whom he sells it, can present it at 
any time within a year, together with the exact amount of 
money that has been loaned on the cotton, and receive the 
cotton. 

If the cotton is not removed within one year, the Govern- 

‘ment must sell it and thus get back the money it has loaned. 
This is to prevent an accumulation of goods and to make sure 
that the money will be self-canceling. As soon as the farmer 
repays the loan or the Government sells the cotton, an amount 
of money is destroyed equal to the amount that was advanced. 
This, in all essentials, is the Edison commodity-money plan. 
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Its specific aims and methods deserve consideration, one by 
one. But, first of all, most men will be impressed by the fact 
that it involves additional taxes, additional corps of political 
appointees, and a vast extension of government control over 
industry. Consider merely the most obvious political aspects. 
If the special privilege of borrowing money without interest is 
really a boon and is granted only to certain groups of pro- 
ducers, the list to be changed from time to time, somebody 
must decide who are to be the specially favored groups; and 
whether that somebody is Congress or Federal warehouse 
directors who are subject to partisan appointment and removal, 
the question who is to receive free money will undoubtedly 
remain in politics and will recurrently become of great 
moment as election day approaches. 

Subject also to the regulation of government officers would 
be the throwing upon the markets of unclaimed goods in 
Federal custody, a necessity that might arise in times of ex- 
treme depression; and the recent experience of the Govern- 
ment in trying to sell surplus war supplies leaves no doubt that 
great political pressure would be brought to bear to prevent 
the custodians of mortgaged farm products from offering them 
in the markets whenever such offerings would affect prices 
—which is at all times. Furthermore, it would take an army 
of government officers to determine exactly which sacks of 
sugar, and cotton, and wool, for example, were grown on 
American soil, which ones had already been used as security 
for government loans, and which ones had been stored a year 
and therefore must be sold. As a rule, nobody could tell, 
merely by inspecting the products, where they originated or 
how many times they had been stored and withdrawn. Yet 
it would be absolutely necessary for the Government officials 
to obtain this information in order to prevent accumulation 
of goods. 

Most men, therefore, no matter how heartily they may ap- 
prove the purposes of the plan, will look upon its political 
aspects as an initial cause for concern. During the World 
War government regulation of business was considered a 
necessary evil, to be tolerated, in spite of its waste and bungling 
and injustice, because the peacetime organization of industry 
is not adapted to the business of waging war. Great economic 
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loss was inevitable. But as the war piled up evidence of the 
inefficiency of the Government in the management of business, 
the demand arose from coast to coast for “less government 
in business, and more business in government.” There is a 
presumption against any plan that sets up new, permanent 
staffs of Federal officers and further government regulation 
of industry. 

This mere presumption against the plan, however, should 
not stand in the way of a careful study of its individual aims. 
Mr. Edison contends, first of all, that his commodity dollars 
will be sounder than gold dollars because “ there in the ware- 
house, in the Government’s custody, lies the actual wealth, the 
things we eat and wear and must consume to live.” At first, 
he says, only a few basic commodities are to be accepted, such 
as grain, cotton, wool, rice, legumes, fats, flax and tobacco. 
Manufactured articles, he warns us, will not be satisfactory 
for this purpose. Great care, he declares, must be exercised 
in the selection of commodities. 

Now, if the specific commodity against which money is 
issued means anything at all to the holders of the money, it 
must mean that the money is redeemable in that commodity. 
For what comfort would it give to the owners of dollars issued 
against wheat to know that the wheat is safely stored some- 
where, if they have no claim against it? Consider, for ex- 
ample, the condition of the currency in Russia today. There 
is still great wealth in Russia, but a paper ruble is next to 
worthless because it is not a legal claim on a specific weight 
of gold or a specific weight of anything else. The fact that 
money represents wealth is not enough. 

‘‘ My solution,” says the versatile Charlie Chaplin, “ would 
be to eliminate the gold standard.” He would have the Gov- 
ernment issue currency “ representing” production. It is to 
be hoped that this solution will never become as popular as 
the proposer; for if coins or notes are to be limited merely by 
what they represent, it would do just as well to have them 
represent the energy of the sun or the estimated number of 
fish in the ocean. Unless representation means convertibility 
on demand into a commodity freely acceptable in exchange 
for goods of all kinds, the commodity basis does not necessarily 
guarantee the value of the money. Indeed, history is one long 
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story—of which the present European currency debauch is 
merely another chapter—of the failure of frail human gov- 
ernments to limit the volumes and maintain the values of their 
inconvertible paper money. 

If, then, a warehouse full of tobacco is the bed-rock basis 
that, as Mr. Edison says, guarantees the soundness of the notes 
that are issued against it, these notes must be redeemable in 
tobacco. They are, in fact, Federal Tobacco notes. The plan 
must provide, in like manner, for Federal Flax notes, Federal 
Salt Fish notes, and so on. Furthermore, there would have to 
be as many different kinds of tobacco notes as there were grades 
of tobacco. Everyone who used money in exchange would 
need to have at hand the latest market quotations on all products 
accepted for storage, as they approached in market value the 
established loan value, in order to estimate the relative values 
of different kinds of dollars. Everybody would have to ob- 
serve carefully whether he had Grade A Kippered Herring 
notes or Grade X Salt Cod notes. If there was a strike of 
bituminous coal miners he would hoard Bituminous Coal notes. 
If there was a slump in cotton he would try to get rid of 
Cotton notes. To be sure, he would not have to reckon with 
Youngstown Coke dollars and Rumford Falls Paper Pulp 
dollars, as our soldiers in France had to reckon with Bordeaux 
francs and St.-Nazaire francs; for under the Edison plan all 
dollars would be issued by the Federal Government. But the 
currency would be just as unreliable and just as confusing; 
that is to say, if the value of the notes depended on the specific 
products against which they were issued. 

Suppose we assume, however, that the various stored prod- 
ucts are not to be segregated as security for separate issues 
of notes, but that the total wealth in the warehouses is to stand 
behind the total volume of notes. We have not thereby solved 
the problem of redemption. If there were one million dollars 
in commodity notes outstanding, what would it mean to say that 
a one-dollar note was redeemable in a millionth part of the 
stored products? Of what would the holder’s share be com- 
posed, how could he collect it, and what could he do with it? 
In any event, what right would he have to demand any part 
of these products, since they are all mortgaged, and the Gov- 
ernment is under obligation to keep them for ultimate delivery 
to the individual owners? 
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Consider, on the other hand, the simplicity and definiteness 
of a gold-secured dollar. All the world knows precisely what 
is meant by the convertibility of a paper certificate into gold. 
All the world accepts the gold in exchange. Its value is 
known in every market. It is readily tested, stored, preserved, 
divided, transported. Moreover, there are the gold reserves, 
maintained for the very purpose of conversion and for no 
other, and available on demand. 

From one of Mr. Edison’s authorized statements, however, 
it seems that his plan does not provide for Federal Tobacco 
notes, Federal Fish notes, and the like. In fact, it provides 
for no new kind of money whatever. No matter what com- 
modity the farmer deposits with Federal agents, he takes his 
mortgage certificate to a national bank and there exchanges it 
for Federal Reserve notes. They are just like any other Fed- 
eral Reserve notes. 

Very well, if there is nothing more than this in the much- 
discussed Edison plan for a commodity money that is sounder 
than gold money, this part of the plan vanishes into thin air. 
The Edison money is not sounder than gold money, for it is 
gold money. Every Federal Reserve note issued under the 
Edison plan, like every other United States dollar of every 
kind, is worth precisely 25.8 grains of gold, nine-tenths fine, 
or 23.22 grains of pure gold; not because a farmer has deliv- 
ered barley or beans or anything else, but because the Federal 
Reserve System has enough gold to guarantee the convertibil- 
ity into gold of all United States money up to the limits of the 
demand for conversion. It would not necessarily make any 
difference in the purchasing power of the money borrowed by 
the farmer whether he deposited wheat or wooden nutmegs, 
bags of barley or empty sacks. Mr. Edison shows undue con- 
cern over the selection of the products to be housed; anything 
at all will do as long as the convertibility of the notes is as- 
sured by an adequate supply of gold. ‘‘ Gold money is not 
good enough,” Mr. Edison declares. “ It’s a fiction.” Where- 
upon he proposes to issue Farmers’ Federal Reserve notes, their 
convertibility dependent on the existing gold reserves, and in- 
sists that they will be stronger than gold money. 

“Is not the Government already creating commodity 
money?” asks Mr. Edison. “ Billions of money are now issued 
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against commercial paper—impalpable things you can’t eat 
or wear. What’s that?” 

The answer is that it is not commodity money at all. If 
Mr. Edison wished to borrow money on phonographs, and 
if a member bank of the Federal Reserve System presented a 
warehouse receipt for the phonographs to a reserve bank, and 
received Federal Reserve notes in return, it would receive gold- 
supported money. There would be no point in printing 
“ Phonograph Dollars ” across the face of each note. Nobody 
who held these dollars would care what Mr. Edison had in his 
warehouse, or what happened to the market for phonographs, 
or to the bank that paid out the money. For the value of the 
paper dollars would be determined not by phonographs but by 
gold. Reserve notes may now be issued that—in Mr. Edison’s 
use of the term—are “based” on shipments of bananas that 
spoil on the way, or shoes that promptly go out of style, or 
motors that will not run; but these details do not disturb the 
holder of the notes, for they are payable, not in bananas, or 
shoes, or motors, but in gold. In short, they are not commodity 
money ; they are gold money. 

By issuing even a small volume of this money, says Mr. 
Edison, ‘‘ You will have made that much of the country’s 
money better; you will have taken some of the load off gold.” 
On the contrary, you will have added precisely that much to 
the load. And if the gold reserves become insufficient to sup- 
port this additional load, either of two courses will be open: 
More gold can be obtained, if there is any way of obtaining 
more gold; or the dollar of the United States, having lost its 
anchor of gold, can be left to drift away, with marks and 
rubles, on boundless oceans of inconvertible paper. If the 
first course is taken, the Edison notes will not be sounder than 
gold notes; they will be gold notes. If the second course is 
taken, Edison notes will not be as sound as gold notes; they 
will be depreciated paper notes. 

Mr. Edison aims to produce a money that is not only sounder 
than gold money but “ absolutely nonfluctuating in relative 
value—that is to say, in purchasing power.’”’ This second aim 
is of paramount importance. If Mr, Edison could provide the 
world with a monetary unit that would maintain its exchange 
value, year in and year out, he would do more to benefit human- 
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ity than even he has yet done. But his commodity dollars, as 
we have just observed, are gold dollars; and gold dollars, 
as we have all observed to our sorrow, can fluctuate widely in 
purchasing power. Once the Edison notes are placed in cir- 
culation there is nothing to distinguish them from other Federal 
Reserve notes. Consequently there is nothing to give them 
greater stability of value. 

Furthermore, the volume of Reserve notes, however they 
originate, compared with the volume of bank deposits subject 
to check, is a minor factor in determining the price level. Since 
not far from nine-tenths of all business that involves a medium 
of exchange is carried on by means of bank checks, any 
plan for stabilizing the dollar that ignores bank checks ignores 
the major part of the problem. ‘‘ Never mind,” says Mr. 
Edison. “ One thing at a time. Let’s make money itself 
absolutely sound as the first step. Then the credit problem can 
be taken up. That is a vast problem. I can’t do anything 
with it in my mind—not yet. I put that aside.” Mr. Edison 
can set aside the credit problem mentally, if he chooses, but 
he cannot for a moment set aside the influence of bank credit 
on the value of his new notes. Their value, along with the 
price level, is affected at one and the same time by every dollar 
of currency in circulation and by every dollar of bank credit 
in circulation. He could not possibly carry out his plan of 
“experimenting on a small scale without disturbance to the 
existing system.” He could not experiment on a small scale 
by controlling the level of the water in a small part of a 
reservoir, while exercising no control over the main source 
of the water supply. No more readily could he maintain an 
even price level by making currency itself sound as a first step, 
while ignoring bank credit. 

Presumably, however, what is called an experiment is re- 
garded as a step toward the ultimate abolition of the gold basis. 
It is hoped that the new money will eventually cause gold 
to be treated like any other commodity. In order to deal fully 
with the Edison plan, therefore, we must consider its possibili- 
ties as a stabilizer of monetary values when all gold reserves 
are gone. 

“Since the relative value of the earth’s produce appears to 
be constant,” says Mr. Edison, “a money unit representing 
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basic commodities and nothing else would be equally constant 
—that is, nonfluctuating in relative value. The true relative 
value of what we eat and wear goes neither up nor down, or 
very little. It is the purchasing power of money that varies.” 

At other points in his argument, however, he assumes that 
the value of money does not vary. ‘ While the gold miner 
can bring in his commodity and get full value,” says Mr. 
Edison, ‘‘ any attempt of the farmer to attain parity is met by 
a glut and a lowering of the price of his commodity.” This 
is an illusion. The farmer and the miner get “ full value” 
for their products in exactly the same sense. Each obtains the 
full exchange value of his product at the moment of sale. As 
the value of other things goes up, the value of gold goes down; 
and vice versa. The values of all things, including gold, are 
subject to the forces of supply and demand. Nothing what- 
ever is constant in purchasing power. The Dearborn Inde- 
pendent is deceived by the same illusion when it says: “ The 
law of supply and demand does not affect gold.” 

If one bases his monetary theories on this fundamentally 
false premise, he can arrive by means of perfectly valid reason- 
ing at the most astounding conclusions. It is not surprising, 
therefore, that those readers who never think of questioning 
the truth of the premises, are much impressed by the plausible 
Edison-Ford arguments. 

Returning now to the contention that the relative value of 
what we eat and wear goes neither up nor down, we may 
consult price statistics. As an example of what we eat, we 
may take sugar. Not long ago the retail price of sugar rose 
from five cents a pound to about twenty-five cents a pound, an 
increase of about 400 per cent. In the meantime the general 
price level, which is an index of changes in the value of money, 
did not rise more than 150 percent. As an example of what we 
wear, we may take leather. The high price of certain grades 
in the year 1919 was nearly 400 per cent above the low price 
in the following year. In the meantime the price level—that 
is to say, the exchange value of gold—had not changed more 
than 40 per cent. Evidently sugar and leather fluctuated 
in value much more than gold. 

Nor are the exchange values of wheat and cotton and corn 
constant, for either short or long periods of time. The price 
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of cotton at New York, during the years 1870 to 1900, ranged 
from 5 cents a pound to 27 cents a pound. The price of wheat 
at Chicago, during the years 1900 to 1909, ranged from 61 
cents a bushel to 160 cents a bushel, and the price of corn, 
from 30 cents to 88 cents. 

In England, between the base years, 1867-’77, and the year 
1907, according to Sauerbeck’s index covering forty-five com- 
modities, only eight—namely, sugar, tea, copper, tin, jute, 
hides, petroleum and indigo—varied in exchange value more 
widely than English wheat. The only commodity that had 
virtually the same purchasing power in 1907 as in the base 
period was nitrate of soda; but, so far as we are aware, nobody 
has urged the adoption of nitrate of soda as the standard 
of value. The fact is that the value of gold sometimes moves 
in the same direction as the value of certain farm products and 
sometimes in the opposite direction. The relative value of 
farm products—that is to say, the power to purchase other 
things—is not constant. 

The average annual increase in production in the United 
States for many years seems to have been about four per cent. 
If the volume of money in circulation had increased at the 
same rate it is probable that the dollar would have been more 
nearly constant in purchasing power. But Mr. Edison offers 
no such proposal as this. On the contrary, he would base 
issues of money on total production rather than on the rate 
of increase, and on past valuations rather than on volume, and 
on a few commodities rather than on all commodities. Now 
there is no guaranty that the annual production of any farm 
product or of any group of farm products will vary directly 
with the annual production of all goods. We know, on the 
contrary, that variations in the crops of wheat, cotton, tobacco, 
and so on, depend largely on certain factors, notably insects 
and the weather, which have comparatively little influence on 
the production of other goods. Therefore the volume of farm 
products at best is an unreliable index of the total volume of 
production. And, evidently, changes in the total volume of 
production are better measures of needed changes in the volume 
of money than changes in a few products, since all goods re- 
quire.a medium of exchange, finished goods as well as raw 
materials, manufactured goods as well as farm products, im- 
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ported goods as well as home-grown goods, luxuries as well 
as basic necessities. 

In any event, however, changes in the volume of trade are 
still better indications of needed changes in the volume of 
money. If Mr. Edison had proposed that the total volume 
of money in circulation should be increased in proportion to 
the total annual increase of trade of all kinds, he would have 
proposed a plan which, in theory at least, would tend to stablize 
money. And then he would have been face to face with the 
problem, as yet unsolved, of devising a practicable method of 
controlling the volume of money on this basis. It may yet 
be possible to attain a nearly perfect monetary system by mak- 
ing changes in the volume of money depend solely upon 
changes in the volume of trade. Where most of the reformers 
go wrong is in assuming that the gold basis of money interferes 
with such a plan. It does not. 

But does the gold basis itself insure a stable price level? 
Again, we must say it does not. The gold basis, of and by 
itself, neither insures nor prevents a stable price level. It 
is, however, the most effective curb upon inflation that any 
great nation has ever tried. Those who would abolish the 
gold basis of money for the purpose of curbing excessive fluctu- 
ations in the purchasing power of money seek a highly desir- 
able end by a method that is worse than futile. As a matter of 
fact (the evidence for which is daily presented in every market 
in the world) the nations that have most nearly achieved stable 
money are those that have held to the gold basis. And those 
that have departed farthest from it—they have the mark and 
the krone and the ruble! 

The Edison plan, though aimed to stabilize monetary values, 
would have exactly the opposite effect. Steady price levels de- 
pend mainly on the balance between the volume of goods on 
the market and the volume of money offered for goods. How- 
ever far short our present monetary system fails of maintaining 
that balance, we should note that the Edison plan is designed 
expressly to upset the balance. Under that plan, let us say, a 
farmer delivers two thousand bushels of wheat to the Govern- 
ment and the Government delivers one thousand dollars in new 
money to the farmer. When the farmer decides to sell the 
wheat he repays the loan and the Government destroys the 
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money. Thus the volume of money is increased precisely when 
goods are stored; and the volume of money is decreased pre- 
cisely when these goods are marketed. In other words, each 
transaction begins by placing in circulation money without 
goods to match the money ; and it ends by placing in circulation 
goods without money to match the goods. Dollar demand is 
created as the supply of goods is withdrawn; the supply ot 
goods is created as dollar demand is withdrawn. Far from 
steadying the price level, this is precisely the way to disturb it. 

Even if this commodity-basis project would not provide a 
sounder or more nearly stable currency, would it not at least 
enable the farmer to borrow more money on his products than 
he can now borrow? Let us see. When Mr. Edison contends 
that under his plan farmers would obtain larger loans on their 
crops than they can now obtain from banks, he is confronted by 
this dilemma: Either the banks are now refusing to make sound 
loans or under the Edison plan the Government would make 
unsound loans. But neither Mr. Edison nor Mr. Ford can 
consistently contend that banks now refuse to make sound loans, 
for that is the way banks make most of their profits, and Mr. 
Edison and Mr. Ford have no doubt that banks are conducted 
for profit. It follows that the plan would yield larger loans 
to farmers only if the Government met the risks of unsound 
banking. In that case all that insolvent borrowers gained 
would be paid by the rest of the population—which, to say the 
least, is not a fair deal. 

Apparently, however, the Government is not expected to run 
many risks, for the farmer is allowed to borrow an amount no 
greater than one-half the average value of his product for the 
previous twenty-five years. But prices have risen so high since 
1896 that the farmer could borrow on most products much less 
than half the present value of the products. It would be much 
less, therefore, than the farmer could borrow directly from the 
banks on all his graded products; and on all products that could 
not be graded we assume no government loans would be made, 
for there would be no way of determining the twenty-five-year 
price average. 

The suggestion is offered, however, that the farmer, having 
obtained the stipulated loan from the Government on his 
mortgage certificate, could then offer his equity certificate to a 
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bank as security for an additional loan. But the equity certi- 
ficate is virtually a second mortgage, and no bank would prefer 
a second mortgage to a first mortgage. Suppose the Old Na- 
tional Bank of Spokane was willing to lend a Walla Walla 
farmer eight hundred dollars on the security of a warehouse 
receipt for one thousand bushels of wheat. Suppose, however, 
the farmer had deposited the wheat in a Federal warehouse and 
had obtained five hundred dollars from the Government. Cer- 
tainly the bank would not lend the farmer three hundred dol- 
lars on the equity certificate. The protection of the bank and 
its freedom of action would be greater if the farmer relied on 
the bank for the entire loan; for in that case the bank could 
realize on its security without being obliged to pay five hun- 
dred dollars to get the wheat out of storage. Consequently, as 
a rule the farmer can now borrow more money from a bank 
on standardized farm products than he could borrow under 
the Edison plan. It is long-term loans that the banks do not 
supply ; but neither does the Edison plan. 

The plan is not fair even to farmers; it involves unjust dis- 
crimination. There is, in fact, no fair way of determining in 
advance what the loan value of any security ought to be in 
future years. But the Edison plan fixes the loan values of all 
products absolutely, uniformly and arbitrarily. It ignores the 
relative prospects of different commodity markets. Only by 
the merest chance would such a method give a fair loan valua- 
tion. Fifty per cent of the average price for the previous 
twenty-five years would be too high for some commodities and 
too low for most of them. On account of an increased demand 
for a certain grade of tobacco, for example, and a sudden 
scarcity of that grade, there may be assurance of a market price 
ten times as high as the previous average. Or on account of 
the discovery of a substitute for cotton, let us say, the price of 
cotton may fall far below the average of recent years. With 
such details the Edison plan is not concerned. 

The general practice of the banks is not only fairer to farmers 
but it is sounder business. There is no justification for basing 
the loan value of anything upon average prices in past years. 
Sound banking practice looks to the future. A bank—for the 
protection of its depositors, if for no other reason—must con- 
sider above everything the prospects of getting its money back. 

[199] 


| 
| 


70 THE MONEY PROBLEM [Vou. X 


And a farmer’s prospects of repaying a loan from the sale of his 
product depend entirely on future prices, not at all on past 
prices. Last year’s runs do not count in this year’s game. 

We have said nothing as yet about the claim that the Edison 
plan would curb speculation in farm products. And there is 
not much to be said, for there is nothing in the Edison plan 
that would tend to abolish speculation. Even after the farmer 
had stored his products and obtained a loan from the Govern- 
ment, he would still be free to sell his products outright to 
speculators. The farmer would have all the inducements to 
sell that he has today, and speculators would have all the 
inducements to buy. 

Clearly, then, the Edison plan would not provide a money 
that is sounder than gold money ; it would not provide a money 
less subject to fluctuation in value; it would not enable farmers 
to obtain larger loans than they can now obtain; it would not 
divorce agriculture from the banking system ; and it would not 
eliminate speculation in farm products. 

There remains one claim, however, that we have not con- 
sidered. It is said that the new system would provide the 
farmer with loans free of interest charges. This is a valid 
claim. Under the Edison plan certain farmers would get the 
use of some money for nothing. Thus they would have an 
advantage, at least at the outset, over all other classes of pro- 
ducers, including those farmers whose products were not ac- 
cepted for storage. 

It is not clear, however, why the Government should grant 
this special privilege to any one group of producers. It would 
be a Simon-pure piece of class legislation. The justification, 
we are told, is the fact that the farmer provides us with the 
basic necessities of life; without the products of the soil we 
could not live. Here we enter upon dangerous ground. By 
the same logic we should grant special privileges to producers 
of coal and oil. Is not fuel a basic necessity? By the same 
logic we should do something for the special advantage of 
inanufacturers of clothing. We cannot clothe ourselves with 
bales of cotton and wool; and clothe ourselves we must. 

How would farmers themselves get along, in their efforts to 
feed and clothe the world, without the aid of those who make 


their machinery and fertilizers, transport their products, and 
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get them finally into the hands of consumers? There is scarcely 
a duller commonplace in all the dull ranges of economic theory 
than the remark that farmers are just as dependent on hun- 
dreds of other groups of workers as these groups are dependent 
on farmers. The basic-necessity argument gets us nowhere. 

So much for helping the farmer. From the Ford-Edison 
point of view, however, this commodity-money plan has far 
more to commend it than the fact that it helps the farmer, for 
it is regarded as a step toward the abolition of all interest 
charges. And interest, says the Dearborn Independent, “ is a 
tax that few ancient tyrants would have dared impose. Inter- 
est in actual modern practice is a contrivance whereby all pro- 
duction is taxed by parasites, and whereby money is given a 
supremacy over men, material and management which it can- 
not sustain.” Mr. Edison has given out an interview in favor 
of the Ford Muscle Shoals project in which he emphasizes the 
fact that by printing money instead of borrowing money the 
Government would be relieved of the burden of interest pay- 
ments. ‘‘ Mr. Ford thinks it is stupid, and so do I,” says Mr. 
Edison, “‘ that for the loan of $30,000,000 of their own money, 
the people of the United States should be compelled to pay 
$66,000,000—that is what it amounts to, with interest. People 
who will not turn a shovelful of dirt nor contribute a pound of 
material will collect more money from the United States than 
will the people who supply the material and do the work. 
That is the terrible thing about interest.” 

But is there really anything more terrible about paying for 
the use of money than about paying for the use of anything 
else? Suppose a farmer finds himself in need of a harvesting 
machine, and without enough money to buy one. In that case 
he can either borrow a machine of Neighbor Brown or borrow 
money and buy a machine. The machine is his neighbor’s 
capital goods; the money is a claim upon capital goods. 

The farmer would consider it right to pay in some way for 
the use of the machine. Why should he expect to borrow 
money—which is honored in the markets as an effective claim 
upon the same machine—without paying for the use of the 
money ? 

Now let us suppose that the farmer uses the machine so suc- 
cessfully that he saves a thousand dollars. With that money 
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he can buy a farm and he can let Neighbor Brown have the 
use of it. Neighbor Brown naturally would expect to pay 
rent. Instead of buying the farm, however, he could lend the 
thousand dollars to his neighbor in order that his neighbor 
might buy the farm. In that case Neighbor Brown should 
expect to pay for the rent of the money. All this seems clear. 
When the transactions are as simple as these it is plain that 
there is just as great propriety in charging for the use of money 
as in charging for the use of the things that money will buy. 
It is equally evident that if men could not receive interest on 
their money they would not lend it at all; they would convert 
it into property that would yield an income. 

We may assume, however, that the farmer does not want to 
buy land and Neighbor Brown does not want to borrow money. 
In that case the farmer deposits his thousand dollars in a bank 
and the bank pays him interest for the use of his money. But 
the bank can pay interest only if it makes profitable use of his 
money. Now the bank finds that Portland, Maine, needs a 
high-school building, and has decided to borrow enough money 
to construct it. In order to obtain the money the city has 
issued bonds, each of which is a promise to pay one thousand 
dollars at a specified date, and interest in the meantime at a 
specified rate. The bank buys one of these bonds. Thus the 
farmer has had a part in providing Portland with a school 
building; and the farmer has just as much right to expect 
interest for the use of his money as though he had loaned the 
money directly or indirectly to Neighbor Brown. 

The desire to abolish interest is due in part to the widespread 
belief that banks arbitrarily fix the rate of interest, with no 
other object in view than to make as much money as possible. 
This belief seems absurd on the face of it, for it fails to explain 
why the banks do not make the rates still higher in order to 
make still larger profits. But, as we have said, no theories are 
too absurd to sound plausible if we start with the false premise 
that the forces of supply and demand have nothing to do with 
the price of gold. Interest is the price we pay for the use of 
gold or—since gold is freely convertible into money—the price 
we pay for the use of money. If we refuse to believe that this 
price is determined in the long run by supply and demand, the 


way is open for us to jump to the conclusion that interest rates 
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are fixed by Wall Street, or the Gold Barons, or the Republican 
Party, or the Federal Reserve Board, or anyone else against 
whom we happen to have a prejudice. 

As a matter of fact, the price of money depends mainly on 
the relation between the total amount offered and the total de- 
mand of responsible borrowers. In other words, the rate of 
interest, like the market price of rubber tires, is determined by 
the forces of supply and demand. When, as in 1919, prices and 
wages are rising, and there is a general eagerness to buy goods, 
enlarge business operations and start new enterprises, there are 
unusually heavy demands for money on the part of borrowers. 
Interest rates go up. But when, as in 1921, prices and wages 
are falling, old loans are paid up and the demand for new loans 
falls off, interest rates go down. In short, they depend on 
the demand for loans in relation to the available supply. 

“ The available supply!” That is exactly the trouble, ac- 
cording to the inflationist arguments. Says Mr. Ford: “ The 
supply is inadequate. There is more wealth than there is 
money to move it.” In his weekly paper, he draws a vivil 
picture of “the golden dam to the stream of prosperity.” 
From a hundred quarters comes the demand for the Govern- 
ment to speed up the printing presses, in order to crush “ the 
money monopoly,” reduce interest rates, and make it easier 
for everybody to get money. Inflating the currency, however, 
though it enables people to get more units of currency, does 
not enable them to obtain more purchasing power, and it does 
not reduce interest rates. In all her history Germany never 
had so much money or as high interest rates as in 1922. In 
the United States, during the industrial activity immediately 
following the World War, interest rates went up while the 
volume of money increased. Then, after the break in prices, 
as the volume of money contracted, interest rates went down. 
Money, unlike other forms of wealth, is not easier to obtain 
simply because the total supply is increased. On the contrary, 
increasing the supply of money ordinarily increases the demand 
for money, and interest rates depend not on supply but on the 
relation between supply and demand. 

No plan is just which really provides free loans to any 
group of workers at the expense of their codperating fellow 
workers in other fields. We are assured, however, that the 
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Edison plan provides money for the farmer at virtually no 
expense to the Government or to anyone else. All the Gov- 
ernment has to do is to print the money. What could be 
simpler? Here we come to the most dangerous fallacy in the 
whole project. It is dangerous because of the universal desire 
to get something for nothing, and the human incapacity for 
learning, even from the most painful experience, even from 
the tragic current experience of Europe, that it is impossible 
to devise monetary schemes that will produce something out 
of nothing. 

Here is the gist of the matter: Money will buy whatever is 
produced, not a particle more by any trick of alchemy, or 
legislation, or finance. The Russians, having multiplied their 
money 257,000 times, cannot buy as much with it as before. 
When we print more money there are no more goods for money 
to buy; not a single additional plow, or hat, or potato. There 
is the total national wealth, precisely what it was before the 
printing presses were set in motion, except that certain rolls of 
paper have been stamped and cut up into bills. Consequently, 
each unit of money buys fewer units of goods. Some of those 
who get the newly printed money can buy more goods than be- 
fore; all other people can buy fewer goods than before, because 
their money has fallen off in purchasing power. Since there are 
no more plows, and hats, and potatoes, and so on, to distribute, 
if some people get more, others must get less. It follows that 
if the Government prints money to lend to farmers free of 
charge, and does in fact thereby increase the money in cir- 
culation without increasing the goods that money will buy, the 
farmers gain immediately at the expense of all the rest of the 
population who spend money. If the Government is to spend 
more than its present revenue it can obtain the additional money 
by one of two methods—by inflating the currency or by increas- 
ing the taxes. In either case it causes economic loss to the 
nation. 

Inflation under the Edison plan is limited mainly because, 
on account of its indefensible discrimination, most groups of 
producers of goods and services are not allowed to participate. 
If all groups were included, as in fairness and in politics they 
would have to be eventually, the possibilities of inflation would 
be vast. Estimated by sources of production, the total in- 
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come of the United States is now in excess of fifty billions of 
dollars. The total money in circulation, including bank de- 
posits subject to check, is not far from twenty-five billions. It 
follows that the annual production, if used as a basis for new 
issues on the Edison plan, could at once greatly increase the 
volume of money in circulation. Every addition to the mone- 
tary supply would tend to raise prices. The higher prices 
became, the higher would be the loan value of a given volume 
of goods since the size of the loans is based on values and 
not volume. The greater, therefore, would be the volume of 
new money that could be issued on the basis of a given annual 
production. In spite of the self-cancelling provision, therefore, 
prices would become still higher; and so on up an endless spiral. 

In order to maintain the convertibility of such a vast volume 
of paper money, even the United States would not have enough 
gold. Such a degree of inflation, therefore, would involve 
the abandonment of the gold basis, and this would almost in- 
evitably lead to the abandonment of even such restraints as 
the Edison plan provides. The more inconvertible money a 
country prints, the more it demands. Even in Russia, where 
financial printing presses hold the world’s record for volume, 
where new issues of two hundred trillions of rubles per month 
stagger the imagination, the people complain that “ there is 
not enough money to do business with.” Without the arbitrary 
restraint of the gold basis, and with Muscle Shoals inflationists, 
and sundry other kinds of inflationists constantly pressing their 
claims upon Congress, it is not at all certain that the United 
States, once well on the road to financial chaos, would in the 
end be outrun by Russia. 
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AGRICULTURAL CREDIT AND THE NEEDS OF 
THE FARMER 


EDWIN R. A, SELIGMAN 
Professor of Political Economy, Columbia University 


HE importance of agricultural credit is universally ad- 
T mitted. Notwithstanding the great changes that have 
taken place in our economic life, we are still, in the 
main, an agricultural community. Our prosperity still de- 
pends, and for a long time will continue to depend, upon the 
welfare of our farmers. The distress of our agricultural popu- 
lation has always accentuated the general economic crisis or 
depression. This economic fact inevitably reflects itself in 
political conditions: when the farmer has been unprosperous, 
the party in control has uniformly been turned out. 
In a country like the United States, there has always been 
a peculiar danger connected with the agricultural question. 
Whenever the mass of the farmers have felt the pinch of bad 
times, that is, whenever they have been unable to dispose of 
their crops, whether of cereals or of cotton, at a satisfactory 
price, they have almost invariably sought to find a remedy in 
some short cut to raise the prices of their own products. From 
the days of Shay’s Rebellion after the Revolution, down to the 
present, this attempt has almost uniformly assumed the form 
of increasing the supply of money. The average farmer has 
not ordinarily been a close student of economics and he has not 
infrequently fallen a victim to the seductions of the economic 
demagogue. From the period of the Revolutionary fiat money 
through the Jacksonian era of wild-cat banking, to the rag 
money of the post-bellum period and the Bryan silver cam- 
paign, we see this reiterated attempt to find a panacea for agri- 
cultural distress and low prices in the increase of the money 
supply. And at the present moment there is grave danger of 
a repetition of the movement. When such men as Mr. Edison 
and Mr. Ford advance their childishly naive projects, based 
upon economic ignorance and flying in the face of all experi- 
ence, we cannot feel safe. It is deplorable that men who have 
in some other respects deserved well of the community should 
[209] 


80 THE MONEY PROBLEM [Vou x 


put themselves at the front of a movement which may become 
as dangerous to the welfare of the country as it is bereft of 
economic sanity. 

But if we are to head off such a movement, we must show 
the farmer what ails him and where the remedy lies. The ail- 
ment is twofold, although only a part of the illness has been 
properly diagnosed. The farmers’ ailment is a market prob- 
lem, but in this market problem there are two features. 

The first is the decline of prices brought about by a relative 
reduction in the demand. This is naturally a result of the 
Great War, when the demand, both domestic and foreign, of 
the war, drove the prices of agricultural products to a dizzy 
height. The American farmer was lifted to a position of un- 
told prosperity and from this height the fall has been rapid 
and precipitous. The present depression, however, is accen- 
tuated by the facts of the European situation. The American 
public—and especially the American farmer—has been unac- 
countably blind to the importance of this factor. It is true 
that so far as wheat is concerned, the United States was gradu- 
ally reaching the point where, as in England in the eighteenth 
century, it would import rather than export its food supply. 
But the price of wheat, whether consumed at home or not, is 
made in the world market. As a result of the forces on the 
one hand of the supply of many countries, and on the other 
hand of the demand of still more countries, the price of wheat, 
as of cotton, is an international price, a world price. Any 
factor which disturbs this equilibrium of demand and supply 
necessarily affects the price. With Europe in a state of chaos 
and with the Continental countries no longer in a position to 
pay high prices for raw materials, the falling off in the demand 
is inevitable; and with a reduction of the demand there can be 
no maintenance of the old price level. If the farmer only 
knew it, he would be the one most loudly to demand the aban- 
donment of our policy of political isolation. He would see 
that he is intimately interested in the problem of the Allied 
debts and of the reparation payments and that so far as a 
market for his products is concerned, there is very little differ- 
ence between former friend and former foe. What we need 
above all at the present time in this country is a campaign to 
convince the farmer that a bankrupt customer is no asset and 
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that if he wishes to sell his products, he must enable his cus- 
tomers to buy them. 

The other side of the market problem, however, is more 
specifically a credit problem. Even if the farmer has a market 
at home or abroad, he must be put in a position whereby he will 
be enabled to dispose of his products with the least possible 
expense. Here again we have a difficult situation. The wheat- 
grower and the cotton-raiser have not infrequently ascribed to 
the system of speculation and of futures an untoward influence 
in reducing the prices of their products. While of course it 
is not to be denied that there have here and there been abuses 
in the marketing system, far wiser are those farmers who have 
recognized legitimate speculation as on the whole a salutary 
factor in our economic life and who have therefore decided to 
avail themselves in a more independent way of these advant- 
ages. What the North Dakota Wheat Growers’ Association 
has done, under the expert leadership of Mr. Duis, is only an 
indication of what can be accomplished through cooperative 
management. While the individual grows his wheat, it is 
possible to have joint action to market the wheat. In this way 
the farmers under expert management may secure some of the 
benefits that accrue to the middleman. 

But in order to accomplish this result, the credit system must 
be improved. There must be someone to take the risk of hold- 
ing the grain and the cotton from the time of garnering the 


crop to the period of final consumption. Here it is that the 


legitimate aid of the banker can be invoked. Here it is that 
on a proper presentation of the facts, the elements in the 
liquidity of credit may be brought to the front. The reason 
why land credit has almost always been a failure is because 


of this absence of liquidity. If a system can be devised—as 


indeed it is perfectly possible—whereby the produce of land 
may be put into the category of liquid credits, the problem is 
solved. To find or to hold the market is one thing; to do the 
marketing according to a modern economic system is another. 
It is this part of the problem that will be considered in the 
following papers. 
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downs before our people became sufficiently aroused 

to the need of a modern banking organization and an 
elastic currency to bring about the establishment of the Federal 
Reserve System. Now this System has become so indispen- 
sable a part of our national economic structure that it seems 
difficult to understand why it was so long delayed. In con- 
nection with agricultural and live stock financing, there still 
remains the necessity of making adjustments of an important 
character in our financial organization. 

Under the Agricultural Credits Act of August 24, 1921, the 
War Finance Corporation has filled an evident need in our 
banking system, providing during a great emergency a com- 
bined loan and rediscount facility adapted to the peculiar 
requirements of agriculture. We are face to face now with 
the problem of determining what is necessary to insure in the 
future adequate financing for the orderly marketing of our 
staple agricultural products, what rediscount facilities should 
be made available to the banks in the agricultural districts 
so that they may render the service that is expected of them, 
and what properly can be done to place the financing of the 
live stock industry on a sound basis. We have gone through 
a difficult experience and we should not fail to capitalize that 
experience for the benefit of the future. When the activities 
of the War Finance Corporation come to a close, we should not 
feel satisfied unless, from our analysis of the causes of the dis- 
astrous conditions that prevailed during the crisis of 1920-21, 
we are enabled to bring about definite improvements in our 
banking organization and administration. 


«ile country had to undergo a number of financial break. 


War Finance Corporation Revived to meet Emergency 


Before discussing the various types of plans that have been 
proposed for permanent agricultural and live stock financing, 
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it may be well to outline briefly the part played by the War 
Finance Corporation in financing agriculture during the recent 
agricultural crisis. Originally created as a war agency to give 
financial support to industries whose operations were ‘‘ neces- 
sary or contributory to the prosecution of the war”, the Cor- 
poration was granted authority in March, 1919, to make ad- 
vances, to the extent of one thousand million dollars, to 
American exporters and to American banking institutions 
which chose to extend credits to foreign buyers. A number 
of loans were made under this authority and applications 
involving exports valued at $100,000,000, of which $75,000,000 
represented agricultural products, were pending when the 
activities of the Corporation were discontinued in May, 1920, 
at the request of the then Secretary of the Treasury. I believe 
now, as I believed then, that the Corporation—if it had 
continued to function—would have been able to mitigate, to 
some degree at least, the suddenness and extent of the col- 
lapse in commodity markets and prices in the fall of 1920, 
which seriously affected the business and banking structure 
of the nation and caused acute and general distress in the 
agricultural districts. 

In response to an overwhelming demand, Congress, in 
January, 1921, by a joint resolution directed that the activities 
of the War Finance Corporation be resumed. The Cor- 
poration’s powers, which were then restricted to the financing 
of exports, were subsequently enlarged by the passage of the 
Agricultural Credits Act. This Act authorized the Corpor- 
ation to make loans for agricultural purposes to banking and 
financing institutions and to cooperative marketing associations 
for periods not to exceed one year, with power to grant ex- 


tensions or renewals for additional periods not exceeding two 
years. 


Natton-unde Scope of the Corporation’s Activities 


The Corporation’s activities have been conducted on a 
nationwide scale. To November 15, 1922, it had made or 
approved advances for agricultural and live stock purposes 
aggregating $431,484,000 in 37 states. The loans authorized 
on live stock in the West total $90,000,000; on cotton in the 
South, $81,847,000; on grain in the Northwest, Middle West 
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and Southwest, $36,790,000; on peanuts in Virginia, $2,- 
044,000; on tobacco in Kentucky, Indiana and Ohio, as well as 
in North Carolina and neighboring states, $40,000,000; on 
rice in California and Arkansas, $9,750,000; on sugar beets 
in Utah, $11,438,000; and for general agricultural purposes, 
$157,658,000. These loans have reached the farmers and 
stockmen through 4400 banks, through thirty-three cooper- 
ative marketing associations having a total membership of 
about three-quarters of a million farmers, and through about 
one hundred live-stock loan companies. In addition, the 
Corporation, since January, 1921, has authorized advances 
totaling $53,000,000 to assist in financing exports, principally 
of grain, tobacco, cotton and other agricultural products. 

The loans for agricultural and live stock purposes strength- 
ened the banking situation in the country districts and relieved 
the pressure for forced liquidation. They put the banks in 
position not only to carry their farmer customers for a longer 
period but also to make new loans, and were a vital factor in 
bringing about a marked improvement in the economic situation 
throughout the nation. 

Because the Corporation was able, under the authority 
granted by Congress, to harmonize its activities with the 
needs of the various sections of the country, and to direct its 
efforts toward the restoration of more normal conditions 
throughout the nation, the beneficial effects of its operations 
rapidly became cumulative. Corn and hogs, sheep and cattle, 
wheat and cotton, and most of the staple agricultural commodi- 
ties are sold in national markets, and the strengthening of each 
weak spot in the situation was helpful everywhere. The relief 
of the cotton-growers and the restoration of their buying power 
aided not only the South but the North and West, whence the 
cotton-planter draws his supplies of various kinds. A return 
of confidence to the corn-belt farmer meant a better market for 
feeder stock from the ranges of the West. When the farmers 
of the Northwest were put in position to continue their oper- 
ations it opened up a better market for cotton goods from 
the South. 

In spite of local difficulties here and there and unsatisfactory 
markets for some commodities, the improved prices for farm 
products and the increased purchasing power in the farming 
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districts contributed materially to a general revival of business 
within a few months. With more stabilized markets, repay- 
ments began to flow into the Corporation. In the course of 
orderly liquidation there has been a substantial reduction in its 
bank loans, practically all its advances to cooperative market- 
ing associations during the past season have been liquidated, 
and large repayments have been received on its live stock loans. 


Psychological Aspects of War Finance Work 


The task of the War Finance Corporation during the emer- 
gency involved a great deal more than the mere lending of 
money. Important as were its loans, the psychological aspects 
of the work were of even greater consequence. A disturbed 
state of mind produced by financial pressure; a combination of 
hopelessness and resentment over inability to pay debts from 
the proceeds of sales at prevailing prices; a sense of injustice; 
disappointment in the past and an apparently hopeless outlook 
for the future were the salient psychological facts in the situ- 
ation when the Corporation began to function under the powers 
granted by the Congress. The problem was twofold. It was 
necessary to furnish financial assistance quickly to large num- 
bers of farmers and stockmen, but it was even more vital to 
replace despair with renewed hope and to change the inaction 
of a discouraged people into the energy of restored confidence. 

Considering the vast sums that are required annually to 
finance our agricultural and live stock industries, the loans of 
the War Finance Corporation may appear relatively small. 
But the money was directed to the weak spots in the situation 
and helped to restore that element which is so vital to all kinds 
of business—confidence. The very fact that the Corporation 
was in existence and the knowledge that it had the funds and 
the powers necessary to meet the situation were effective. Even 
before its funds were made available, a psychological reaction 
took place and confidence began to return. 

The loans of the Corporation to banks in the country dis- 
tricts not only helped directly the borrowing institutions and 
their farmer customers; they had a much more far-reaching 
effect upon the banks to which the Corporation made no loans 
at all. In places where some banks were weak and some were 
strong, it was found that the inability of the weak banks to 
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serve their communities was matched by an unwillingness on 
the part of the strong banks to function in a normally confident 
and courageous way. Nor is this to be wondered at. Know. 
ing well the over-extended condition of their neighbor banks, 
the stronger institutions felt compelled to consider, above all 
else, the necessity of remaining strong. The longer term redis. 
counts offered by the War Finance Corporation to the over- 
extended banks, and the restoration of market values following 
relief from forced liquidation, encouraged that more normal 
operation of the stronger banks and that more liberal use of 
their resources which was warranted by the removal of the 
danger spots. 


War Finance Corporation Temporary—Permanent 


Financing Needed 


The work of the War Finance Corporation has given us 
intimate contact with, and an unusual opportunity to observe, 
the many difficulties and problems that have confronted our 
agricultural and live stock industries all over the country. The 
Corporation is essentially a temporary agency designed to meet 
an emergency, and the law under which it is now operating 
limits the period during which it may make loans to June 30, 
1923. Appropriate steps should now be taken to adapt our 
permanent banking machinery to the needs of agriculture— 
needs which have been greatly emphasized by the experiences 
of the past two years. 

Many plans for accomplishing this result have been sug- 
gested. These plans are of three general types. One proposes 
to provide financing through centralized banking institutions, 
operating with large Government capital, and making loans, 
somewhat as the War Finance Corporation has done, through 
branches or agencies. Another contemplates financing through 
a number of financial corporations, each with moderate capital 
furnished, in whole or in part, by the Government, operating 
within a limited district, and relying principally upon its 
ability to sell bonds or debentures to investors in order to 
raise the necessary funds. Under this type of organization 
it is proposed to facilitate the sales of securities through tax 
exemptions. 


The third plan is based upon the policy of developing and 
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improving existing institutions, supplementing them with new 
machinery only to the extent that new machinery is essential. 
It makes eligible for rediscount at the Federal Reserve banks, 
upon the endorsement of a member bank, agricultural paper 
having a maturity of nine months and secured by warehouse 
receipts representing agricultural commodities when such paper 
is drawn or issued as a part of a program of orderly marketing. 
It defines as agricultural paper the obligations of cooperative 
marketing associations issued for the purpose of making ad- 
vances Or payments to their members or for the purpose of 
paying expenses incurred in connection with the marketing 
or preparation for market of agricultural commodities. It 
makes eligible for rediscount, with a maturity not exceeding 
nine months, agricultural paper secured by chattel mortgages 
on live stock which is being fattened and finished for market. 
It authorizes the Federal Reserve banks to purchase in the 
open market, with or without the endorsement of member 
banks, acceptances of agricultural credit corporations secured 
either by warehouse receipts representing agricultural products 
or by chattel mortgages on live stock being fattened and fin- 
ished for market. It seeks to encourage the smaller banks in 
agricultural communities to enter the Federal Reserve System 
by temporarily reducing the minimum capital necessary to ren- 
der the bank eligible. It increases from $10,000 to $25,000 
the amount which Federal Land banks may lend to any one 
borrower. It provides for the formation under Federal charter 
of agricultural credit corporations, operating with private 
capital under the supervision of the Comptroller of the Cur- 
rency, and having authority to make advances (1) on paper 
secured by warehouse receipts representing non-perishable 
agricultural commodities and having a maturity not exceed- 
ing nine months (2) on paper secured by chattel mortgages 
on live stock which is being fattened for market, such paper 
having a maturity not exceeding nine months, and (3) on paper 
secured by chattel mortgages on breeding, stocker, or dairy 
herds and having a maturity not exceeding three years. It 
authorizes the incorporation under Federal charter of live stock 
rediscount corporations, with adequate capital from private 
sources and under the supervision of Federal authorities, for 
the purpose of rediscounting the live stock paper of the agri- 
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cultural credit corporations. It provides for the licensing of 
live stock loan inspectors by the Secretary of Agriculture with 
the view of improving the security back of the livestock paper, 


Centralized Government Banking Impractical Under 
Normal Conditions 


The country has been opposed for three-quarters of a cen- 
tury to centralized Government banking institutions, and the 
more I study the problem the more convinced I am that the 
first type of plan would not, under normal conditions, pro- 
duce the desired results. The very centralization of power 
and resources which made the War Finance Corporation so 
appropriate an organization to meet the acute and extended 
crisis which confronted the country last year makes it unsuited 
to the permanent banking structure of the country. If the 
Corporation has succeeded measurably in its efforts, it is be- 
cause it has been able to enlist locally the services of some 
of the best bankers and business men in the various States, 
working in the public interest without compensation and in a 
manner that can only be expected temporarily. Experience 
indicates that it is not possible to get that kind of cooperation 
permanently. And one thing to bear in mind, in the con- 
sideration of the problem, is the importance of finding a solu- 
tion wi: 1 not only works out well on paper and which reads 
well in the law, but also which is capable of satisfactory 
administration. 

As the result of close contact with a wide number of 
different problems all over the country during the past twelve 
months, one thing has impressed itself upon me more than 
any other—a thing which, in my opinion, requires the greatest 
emphasis in the consideration of economic and financial matters. 
I refer to the tremendous size of the country, the diversity of 
interests in the different sections, and the extraordinary variety 
of conditions and problems that must be met and dealt with. 
It would be beyond the capacity of any man, or group of 
men, to sit in Washington and successfully administer, under 
normal conditions, a centralized banking organization in a way 
that would satisfactorily serve the interests of all the people. 
If, therefore, we can find a solution of the problem of per- 


manently financing our agricultural and live stock industries 
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through business channels, looking to the Government es- 
pecially to authorize the proper machinery and to provide the 
necessary supervision and regulation, it will undoubtedly prove 
to be the better and the more practical way. Sound policy, in 
my opinion, demands that any plan we may adopt should rely 
upon local capital and management to the fullest extent. 


Plans Depending on Security Sales Inelastic 


The second type of plan is supposed to have an advantage 
through operating in connection with institutions and per- 
sonnel presumed to have special knowledge of and interest in 
agricultural problems. It relies principally upon a market 
with investors for obligations secured by a mixture of col- 
lateral, such as commodities in warehouse, live stock, and other 
miscellaneous security. There is, however, much question as 
to whether or not a market for such paper will be found, es- 
pecially in periods of stress when the demand for funds will be 
most urgent. The time for which funds may be needed for 
the orderly marketing of staple agricultural products may be 
long, or it may be short. It is impossible to determine in 
advance, but security issues would have to be put out for the 
maximum period that might possibly be required. Further- 
more, the elasticity in terms of repayment which the War 
Finance Corporation has been able to offer and which may be 
obtained to a greater or lesser degree through private banking 
channels, would not be possible under any plan that relies for 
funds primarily upon the sale of securities. Because of this 
lack of elasticity the cost of the money would probably prove 
to be unsatisfactory. 


Financing of Cooperative Marketing Associations 


The third plan, in my opinion, represents the best solution 
of the problem. The large amount of business that would 
undoubtedly be handled under it would, I believe, make it 
of the greatest service to the agricultural and live stock interests 
of the country. The scope of the plan and the principles upon 
which it is based are indicated by the outline I have already 
given. I shall not attempt to analyze all its features here; 
I shall discuss merely its relation to the financing of co- 
operative marketing associations and the live stock industry, 
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and to the problem of bringing into the Federal Reserve 
System the large number of country banks which are eligible 
for membership but which are not members. 

The growth of the cooperative movement is one of the most 
encouraging developments in the marketing of agricultural 
products in recent years, for it promises to bring about definite 
and far-reaching improvements in our whole system of dis- 
tributing farm commodities. Many new associations have been 
organized for the handling of cotton, wheat, tobacco, rice, and 
other staple products, and they have made great progress in 
developing facilities for uniform grading and classification, 
thus insuring more efficient handling and furnishing a better 
basis for credit. They have also erected machinery which will 
facilitate the gradual, orderly marketing of many of our staple 
commodities. With adjustments in the eligibility rules of the 
Federal Reserve System, as contemplated by the third plan, 
there would be available, through the System and its member 
banks, ample resources for financing such commodities, when 
properly warehoused, inspected and supervised. 

Paper secured by readily marketable agricultural products 
should be made eligible for rediscount for the period that is 
required to market them in an orderly way. This does not 
mean that the commodities should be carried for speculative 
purposes or from one season to the next; it means merely that 
their distribution should be adjusted to the period required for 
their consumption. It is idle to designate as speculation the 
carrying of commodities by farmers or farmers’ organizations 
for orderly marketing, or to say that by forcing the products 
out of the hands of the producers speculation will be avoided. 
Somebody must carry crops between seasons. We eat bread 
the year around, but wheat is planted, cultivated, and har- 
vested within a few months. And so it is with other farm 
commodities. When an agricultural product has been pro- 
duced, either the consumer must buy it and carry it until it is 
actually needed, or a jobber or other middleman must do so, 
or the producer himself must find ways and means of carrying 
his product and marketing it gradually. 

The experience of the War Finance Corporation has demon- 
strated that, when adequate financing for the time needed is 
provided, staple agricultural commodities are liquidated in an 
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orderly way, and, in fact, the liquid quality of the security is 
enhanced by the more gradual marketing process. During the 
past year it was clearly shown that commercial paper depends 
for its liquidity on the orderly buying of the manufactured 
goods, and that this orderly buying, in turn, depends largely 
upon a purchasing power based upon the orderly marketing 
of our basic agricultural products. Indeed, if our late ex- 
perience established any definite differentiation between the 
liquidity of commercial paper and of paper based upon staple, 
non-perishable agricultural commodities, properly warehoused, 
it established the fact that the latter is at least as liquid under 
adverse conditions as the former. At no time were such com- 
modities so entirely unmarketable as were certain lines of man- 
ufactured products upon which the so-called liquid commercial 
paper was based. The wholesale cancellations of contracts 
proved conclusively that a sale was not a sale until delivery had 
been made and payment received and, therefore, that a sale 
contract was not in itself an absolute guaranty of liquidity. 

If the proposed adjustments are made in the eligibility rules, 
there is every reason to expect that the banks will do their 
part in the financing of cooperative marketing associations. 
The mere ability to rediscount the paper of such associations 
for the length of time required would be an important factor, 
because bankers generally consider their loans, even where they 
have no intention of using them for rediscount purposes, with 
regard to the requirements of eligibility. The existence of the 
rediscount facilities of the War Finance Corporation has been 
even more important to the cooperatives with which it has 
dealt than the actual funds advanced. In fact, only a small 
part of the amounts authorized have been used by the associa- 
tions, because the necessary funds were furnished, in large part, 
through private banking channels. Furthermore, with the 
assurance of stabilized markets, the associations were able to 
liquidate their commodities more quickly at fair and reasonable 
prices. And important as were the rediscount facilities offered 
by the War Finance Corporation to such associations, the 
rediscountability of their paper with the Federal Reserve 
System for the length of time required for orderly marketing 
would be even more important. As the Corporation is an 
emergency organization, the larger banking institutions do not 
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desire to avail themselves of its rediscount facilities; but they 
would not hesitate to make full use of the facilities of the 
Federal Reserve Banks to the extent that may be necessary. 

Perhaps it would be well to point out here that our present 
rural credit system is administered largely through the agency 
of thousands of small country banks. In addition to a goodly 
number of small banks, incorporated under the National Bank- 
ing Act, there are more than 22,000 State banking institutions, 
of which at least 10,000 have a paid-in capital of less than 
$25,000. Of the 11,300 banks which are eligible, so far as the 
capital requirement is concerned, for membership in the Federal 
Reserve System, only about 1600 have joined so far. Approxi- 
mately 20,000 banks in the United States, out of a total of more 
than 30,000, have no direct access to the rediscount facilities 
of the Federal Reserve System. I will not take the time to 
analyze here the reasons why 9,700 eligible non-member banks 
have 1efused to enter the System. A small percentage, it may 
be true, would be unable to qualify with respect to condition 
and management, but it is nevertheless a fact that thousands of 
banks whose capital is adequate and which could otherwise 
qualify still remain out of the System. On what terms an 
understanding might be arrived at which would help to bring 
these banks into the System it is not for me to say, but I be- 
lieve that a proper basis could and should be found and that it 
would accomplish more than any other one thing in meeting 
more adequately the needs of agriculture through the facilities 
afforded by the small country banks. 


Live Stock Financing—Industry Needs Reform 


The live stock problem presents some special aspects and 
requires special consideration. The reason is that the live 
stock industry involves a long turn-over and has never been 
properly financed. 

To put the breeding end of the business on a sound basis 
for the future, and to avoid a repetition of the disastrous con- 
ditions which confronted us a year ago, a number of changes 
from former practices are necessary. First and foremost is 
the need for a better system of inspection. The inspection upon 
which the banker depends in placing a loan at present is en- 
tirely unorganized. There should be available a corps of 
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experienced and competent inspectors, licensed and supervised 
by the Secretary of Agriculture, so that a banker making a live 
stock loan, if he is not satisfied with the representations of the 
borrower, may be able to obtain reliable inspection reports. 
Such inspectors would occupy in the field of live stock financing 
a position somewhat like that occupied by certified public ac- 
countants in the field of financial auditing. 

Another vital necessity is the reformation and unification, in 
accordance with the best practices that have been developed in 
the various live stock States, of the laws governing the pro- 
tection of brands and titles to live stock, including especially 
the conditions surrounding the security of the stock pledged 
under mortgage to lenders, whether the lenders be located with- 
in or without the particular State concerned. 

If the live stock industry wishes to attract capital at reason- 
able rates, these changes must be put into effect as promptly 
as possible. Its responsible leaders recognize the fundamental 
importance of improving the methods of conducting the busi- 
ness and are ready, I am assured, to do their full part in bring- 
ing about the necessary reforms. The question is then pre- 
sented as to what machinery should be provided through which 
the industry can command the capital it requires upon reason- 
able terms and for the length of time that is needed. After 
carefully considering the many proposals that have been made, 
I am convinced that the best results would be obtained through 
authorization by the Congress, along the lines contemplated by 
the third plan, of Federally chartered credit corporations and 
rediscount organizations, operating with private capital under 
the supervision of the Comptroller of the Currency and supple- 
mented by a system of livestock inspection under the super- 
vision of the Secretary of Agriculture. 

In the past the element of safety has not received sufficient 
consideration. The industry has attracted capital by paying 
rates above the prevailing level, and capital, for the most part, 
has gone into it chiefly for the purpose of obtaining the higher 
rates. There is a better prospect in the future of adequate 
capital for the industry at fair rates on the basis of reasonable 
safety than there ever was in the past on the basis of a return 
above the rates paid by other industries. Live stock produc- 
tion in this country, in the future more than ever before, will 
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have to compete with other parts of the world having lower 
land values and cheaper labor; and the industry may be main- 
tained and fostered only if energy and intelligence are directed 
toward the development of proper methods of conducting the 
business and sound methods of financing its needs at reason- 
able cost. 


Develop and Improve Existing Machinery 


The bankers and business men in the large financial and 
industrial centers of the country are showing an increasing ap- 
preciation of the problems of agriculture. The force of events 
has brought home to them clearly and unmistakably the funda- 
mental place it occupies in our national economic and finan- 
cial structure. They recognize now as never before that the 
prosperity of business depends upon the purchasing power of 
the agricultural population and that when the economic activity 
of the farmer is materially curtailed all kinds of business share 
in the stagnation that inevitably follows. A healthy condition 
in our agricultural and live stock industries requires both that 
the producer shall have a reasonable expectation of fair returns 
for his efforts and the means of financing his operations for 
the length of time involved in the natural processes of pro- 
duction and distribution. Agricultural production is seasonal, 
but the products of the farm are consumed the year around; 
and they must either be thrown on the market in confusion 
immediately after the harvest or they must be carried and 
financed, by the producers or their organizations, until they can 
be marketed in an orderly way. The breeding end of the live 
stock industry involves a still longer turnover—from two and 
a half to three years—and needs credit facilities that correspond 
with the longer process. 

Any sound system of agricultural financing must be based 
upon these fundamental facts and, at the same time, must 
recognize certain basic principles. Existing institutions and 
machinery should be used to the fullest possible extent and the 
creation of new agencies should be held to the minimum that 
is necessary. Agriculture is entitled to the best banking re- 
discount facility in the United States and that facility is the 
Federal Reserve System. No other rediscount facility that 
has been suggested in any of the pending proposals can be 
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compared with it, and it would be uneconomical and unsound 
to set up other agencies for doing the things the System can and 
should do. Furthermore, agriculture should not be satisfied 
with a second-class rediscount facility when the adjustment of 
the eligibility rules of the Federal Reserve System to the busi- 
ness involved in the production and orderly marketing of 
agricultural products would give it a first-class facility for an 
important part of its legitimate needs. Live stock paper of 
the longer duration is not suitable for rediscount in the System, 
but, here too, any provision that is made for live stock financing 
should, so far as possible, look to the development and adapta- 
tion of our existing financial structure to the needs of the live 
stock industry. 

The third plan rests upon these basic principles and would 
harmonize with the best traditions in American business and 
banking. It would go far toward accomplishing the result 
which we all agree is desirable, namely, that of providing 
adequate permanent financing institutions suited to the require- 
ments of agriculture and of the stock-raising industry, with the 
elasticity that is needed to meet the changing conditions of 
our modern complex economic world. 
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THE PROBLEM OF AGRICULTURAL CREDIT 


HON. SYDNEY ANDERSON 


Congressman from Minnesota; Chairman, Joint Commission 
of Agricultural Inquiry 


4 ' NHERE seems to be an impression that the farmer has 
suffered, and is suffering, from insufficient credit, and 
that we must therefore anticipate the necessity of in- 

creasing the volume of credit available to the farmer by setting 

up new machinery which will reach new sources of credit. 

With this impression I do not agree. 

An examination of the figures of bank loans during the 
period of inflation and the period of deflation shows that the 
inflation of bank loans was relatively larger in agricultural 
communities than in industrial communities, and that the de- 
flation of bank loans in agricultural communities, during the 
period of deflation, was relatively less than in industrial 
communities. 

There are many people who believe that the troubles which 
the farmer met with during the period of deflation of credit 
and of falling prices were the result of too much credit rather 
than too little credit. The farmer is saddled with a consider- 
able hang-over of debts resulting from the period of inflation; 
but if I properly gauge the attitude of the American farmer, 
at least in the Middle West, his attitude for at least some years 
to come is more likely to be that of paying the debts he now 
owes, than of contracting more debts. 

So far as the farmer’s credit requirements, as to maturity 
and other characteristics, are the same as the requirements of 
other industry, the farmer does not desire to separate himself 
from the general credit machinery of the country, nor does he 
desire to set up a special installation for his peculiar benefit, 
to meet those credit requirements for farm production and 
marketing which are characteristically similar to commercial 
requirements generally. He does desire that the banking sys- 
tem of the country be made serviceable to his needs as far as 
it is possible to make it, consistently with its essential character 
as a commercial banking system. 
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If my recollection is correct, approximately sixty-nine per 
cent of the banks in this country, having about thirty-four per 
cent of the resources, are not members of the Federal Reserve 
System. A tabulation of these non-member banks shows that 
by far the larger proportion of them are located in agricultural 
communities and serve agricultural constituents. The non- 
membership of these banks in the Federal Reserve System is a 
considerable factor in reducing the ability of the Banking 
System as a whole to meet the credit requirements of the farmer, 
particularly in periods of credit strain, and the farmer would 
be benefited, along with small commercial industry generally, 
in the outlying sections of the country, by any satisfactory 
means of bringing these non-member banks into the Federal 
Reserve System, and the consequent approach to the reservoir 
of credit represented by the Federal Reserve Banks. 

I believe that the farmer’s credit requirements of a personal 
character, as distinguished from real estate credit, real estate 
loans, can be adequately met as to volume by existing banking 
machinery. The farmer’s present embarrassment and his 
probable future embarrassment arises rather out of three 
factors : 


1. That the credit which he can now get, through regular 
banking channels, does not correspond to his production and 
turnover period. 

2. That the interest rates which he is able to obtain from 
ordinary banking channels today will not permit, to the extent 
that it should be possible, the employment of borrowed capital 
in farm production. 

3. That the credit position of the farmers’ cooperative sell- 
ing agency and the obligations which it issues has not been 
definitely established. 

The farmer is generally assumed to have an annual turnover, 
and it is generally assumed that his marketing period is con- 
siderably less than a year. As a matter of fact, even in grain 
operations the time which elapses from the first payment, or 
the incurring of the first obligation for fertilizer, for seed, or 
for preparing the ground, until the crop is ready for the 
market, may be very much in excess, not only of six months, 
but in many instances of a year. In the case of operations in 
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either dairy cattle or in beef and livestock, the period between 
the first expenditure in the production of a marketable product 
until that product can be sold may be as much as three years. 
Under existing conditions, the practice is for the farmer to 
get a six months’ loan. As a rule that note is renewed at 
maturity, until the value of the thing against which it was 
originally issued can be realized. What the farmer objects to 
about this situation is that it leaves the control of the situ- 
ation with the banker instead of with him; and this is a situation 
which, in times of credit strain and falling prices, such as we 
had in 1920, is a source of embarrassment not only to the 
farmer but also to the bankers. 

Now, so far as I know, there are no legal limitations which 
prevent a banker from making a farmer a loan for more than 
six months. The limitation is established by the fact that a 
banker as a rule, in accordance with sound banking practice, 
will not make a loan for a longer period than is represented by 
the eligibility period of the paper for rediscount at a Federal 
Reserve Bank, or with some other agency. If a banker today 
has a farm note running for six months or less, and by reason 
of a decline in deposits, or for some other reason, he needs the 
money represented by that note, he can secure it by discounting 
it with a Federal Reserve Bank; but if he has a note which 
runs eight months, or nine months, or a year, or eighteen 
months, there is no place today where that note can be redis- 
counted. The consequence is that a banker will not take such 
paper, and this of itself suggests what seems to me to be the 
remedy for the situation. 

All of the bills that have been introduced in Congress, and so 
far as I know, all of the suggestions that have been made for 
meeting this situation, contemplate the creation of a discount 
agency having in general the characteristics of a Federal Re- 
serve Bank, except that its discount powers are limited to notes 
covering farming transactions and having a maturity of more 
than six months but less than three years. Obviously, such a 
bank of discount must itself have capital and credit. 

With reference to the capital of the bank of discount, some 
of the plans provide for the sale of capital, of stock, in the 
usual way to private investors or to banks, some of them pro- 


vide for the initial subscription of the capital of the bank of 
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discount by the government. My guess is that in any event 
the probability is that the capital stock of such a bank would 
have to be subscribed, in the first instance, at least, by the 
government. 

The credit requirements of this agency might be secured 
either by the rediscount of the paper with banks, which I 
regard as a very unlikely proceeding and perhaps a very un- 
sound one, or through the issue of short-time bonds, secured 
by farm loans with banking endorsements as the basis. In 
other words, the plan in general contemplates that the farmer 
will make his eighteen months’ loan exactly as he makes his six 
months’ loan today; that the banker will secure such relief as 
he has to have from the obligation created by this note, through 
a discount of that note with a rediscount agency; and that this 
discount agency will standardize these notes or obligations in 
the form of a bond to be sold in the general investment market: 

Of course, such a scheme, to be effective, must be flexible 
all the way through, and there must be a market for the paper 
all along the line from the initial bank making the loan to the 
investor who buys the bond. 

Such a plan would do three things for the farmer: (1) It 
would provide him with credit which corresponds to his pro- 
duction and turnover period. (2) It would provide him with 
the cash, which would enable him to pay cash to the merchant; 
consequently, it would relieve the country merchant to a con- 
siderable extent from the banking function which he now 
exercises and which it would be far better to have exercised 
by local banks. (3) It would draw money (and I believe this 
is the most important factor) from the large centers of in- 
dustrial activity, where credit tends and money tends to con- 
centrate, out into the rural sections in considerable volume, 
and by increasing the volume in those sections make possible 
reductions in interest rates. 

Of course, I appreciate that it costs more to lend money in 
small amounts than it does in large amounts, and that the 
small farmer will always be at the disadvantage represented 
by the fact that costs tend to follow number of transactions, 
and that it consequently costs relatively more to make a small 
loan than it does to make a large one. 

After all, the real problem of the farmer of the Middle West 
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and the Far West is the problem of setting up the machinery 
necessary to draw into that far country the money and credit 
which tends to concentrate in the great industrial sections of 
the country. 

There is one other feature of such a plan which I desire 
to mention for just a moment. Those of us who come in con- 
tact with the horny-handed son of the soil, as you find him 
upon the farms of the West, realize that it is impossible to 
remove from any banking scheme the human element and 
adequately meet the credit requirements of the farmer. Con. 
sequently, it seems to me that that necessarily means the use, 
so far as possible, of the agencies which are already in exist- 
ence and which now have contacts with the great farming 
population of the country. 

In this connection, a few words must be said about co- 
operative marketing agencies. The marketing of farm pro- 
ducts through farmers’ cooperative marketing associations is 
not new in this country. Quite a number of states now have 
laws which more or less definitely establish the legal status 
of these associations and the validity of their contracts with 
their members. Many states, however, do not have such 
provisions and in others the provisions are inadequate. In- 
asmuch as the credit instruments issued by such associations are 
usually secured by warehouse receipts or other like control 
documents, the legal status of the associations and the validity 
of their contracts with their members is of considerable im- 
portance from a credit point of view. 

Again, the credit requirements of these associations are 
frequently in excess of the ability of local agencies to take 
care of them. In view of this fact, it has been suggested that 
direct loans be made by discount agencies to such cooperative 
associations upon the theory that inasmuch as these loans are 
secured by warehouse receipts, mortgages, or other control 
documents upon staple and marketable agricultural com- 
modities, such commodity security is equivalent to a bank 
endorsement. 

Of course, the plan which has been outlined in the foregoing 
pages would not take care of the socalled insolvent farmer who, 
in the ordinary sense presents a credit risk which no bank will 
take, but it will meet the credit requirements of the average 
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farmer without in any way impairing the ability of the exist- 
ing banking agencies to take care of normal, or even peak credit 
requirements. 

I should have mentioned, in connection with the sale of 
debentures by a discount agency, one collateral matter which 
I omitted. Obviously, the requirements of the farmer for 
credit are not uniform throughout the year. They tend to 
reach a peak in September and October; and in order to take 
care of these peak requirements it has been suggested that 
the bank of discount might rediscount with a Federal Reserve 
Bank such paper as it might hold, having a maturity of less 
than six months. This would give a more or less direct access 
to the Federal Reserve System for this class of paper. It 
would operate substantially like this: Let us suppose that a 
farmer gives a note for nine months. The bank discounts 
it with the rediscount corporation. That bank might carry the 
note for three months on its own capital, and at that time 
the note having reached a maturity of less than six months, 
could, under the plan as it has been proposed by the Joint 
Commission, rediscount the note with the Federal Reserve Bank 
in the same way that a member bank might discount a 
similar note. 

These, I believe, are the essentials of a credit system which 
will meet the average, normal credit requirements of the coun- 
try and which is capable of such expansion as will meet the 
farmer’s requirements at peak periods as well as in periods 
of credit strain. 
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THE FALL OF AGRICULTURAL PRICES 


GEORGE E. ROBERTS 
Vice-President of The National City Bank of New York 


The Price of Wheat 


HE prices of staple farm products were violently affected 

I by the war. The most important direct influence in 

the case of foodstuffs was that occasioned by the clos- 
ing of the Black Sea, cutting off the supplies which the coun- 
tries of Western Europe were accustomed to receive from 
Russia and the Balkan countries. For the five years next 
preceding the war these supplies averaged about 225,000,000 
bushels of wheat per year, besides important quantities of other 
farm products. In addition to the interruption of these ship- 
ments, the war caused a reduction of the crops in the countries 
overrun by the armies. These losses increased the demands 
upon the production of the United States. 

The price of wheat in the United States was influenced 
promptly. The range of No. 2 Red Winter in Chicago in the 
month of June, 1914 was from 78% to 99 cents, while from 
August 1 to December 31 the range was fror 85% to $1.33. 
Other agricultural prices were affected in 1914 but slightly, 
except in the rate of cotton, which declined sharply. The aver- 
age of the high and low monthly quotations of No. 2 Red 
‘Winter wheat in Chicago in the calendar year 1915 was $1.31% 
per bushel; in 1916, $1.38; in 1917, $2.30; in 1918, $2.23; in 
1919, $2.53; in 1920, $2.57. In 1920 the highest price was 
touched in January, when the range was from $2.50 to $3.50 
per bushel, but in May the range was from $2.83 to $3.45. In 
July the range was $2.29 to $3.00, and it was October before 
a quotation under $2.00 was made, for the first time in three 
years. The range in that month was $2.30 down to $1.96%. 
The low price for November and the year was $1.58. The low 
price for the year 1921 was $1.001%4, in November; and the 
average for the year $1.4834. The price during the past week 
in Chicago has ranged from $1.15 to $1.20. 

All of the grains followed the general course of wheat, 
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reaching their highest prices in 1920. Corn touched $2.17 per 
bushel in June and in November sold as low as 67 cents. In 
October, 1921, it touched 42 cents, and it is now back to about 
71 cents. All of these quotations are Chicago prices. 


Live Stock Prices 


Hogs did not reach unusual prices until well into 1916, and 
the highest price for that year was $11.60 per hundred- 
weight. In 1917 they ranged from $12 to $20, in 1918 from 
$17 to $20.95, and in 1919 touched the high-water mark at 
$23.60. The exports of hog meats jumped from 442,000,000 
pounds in 1913, to 722,000,000 pounds in 1917, 1,500,000,000 
pounds in 1918, and 2,000,000,000 pounds in 1919. In 1920 
they dropped to 871,000,000 pounds and the price of hogs at 
the close of 1920 had fallen to between $8 and $9. It is now 
about $8.00. 

Cattle about doubled in price from 1913 to 1919, and from 
then to the autumn of 1921 fell back to about the 1913 prices 
and in the case of stock cattle in many instances lower, as the 
central markets were glutted with them. A good recovery has 
been made in 1922. Sheep followed about the same course as 
cattle, but have done still better on the recovery, owing in part 
to the new customs tariff upon wool. 


Rise and Decline of Cotton 


The foreign demand for cotton, unlike that for the grains 
and meats, was unfavorably affected by the war. In the 
fiscal years from 1910 to 1914 our average exports of cotton 
were about 9,300,000 bales, but from 1915 to 1921 the average 
was under 6,000,000 bales. Crops, however, were smaller than 
in the pre-war period, and down to 1920 great confidence 
existed in the latent foreign demand. 

It was confidently believed that owing to the interruption 
of distribution during the war, the world was in need of more 
cotton goods than the available supplies of raw cotton would 
make, and under the influence of this belief, cotton, which 
ranged in 1914 from 1134 to 14% cents per pound rose to 
43.75 cents per pound in July, 1920, from which it dropped 
to 14.5 in December of the same year, and to the low point on 
that crop, 10.85, in June, 1921. 
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The cotton crop of 1921, 8,000,000 bales, was the smallest 
grown since 1893, and as a result, the price rose sharply in 
September to above 21 cents per pound, and in no month since 
has the average of the highest and lowest quotations been 
below 18 cents. The crop of 1922 is another small one, about 
10,000,000 bales, and the price of cotton in New York is now 
about 25 cents per pound. 

Summing Up 

The rise and decline of crop values is summed up by the 
Department of Agriculture in a table in which the ten 
principal crops are combined and divided by the total acreage. 
The average value per acre as shown by this method was $16.49 
in 1913, and this was the highest per-acre value for all crops 
ever recorded up to that time. In 1919 the calculation showed 
$35.74 per acre, and in 1921 it had fallen to $14.52, a decline 
of approximately 60 per cent, and to a figure about 12% per 
cent below the level of 1913. 

The Department of Agriculture has made a calculation of 
the purchasing power of farm products over the list of com- 
modities for which prices are compiled monthly by the Bureau 
of Labor, omitting the farm products in that list, and basing 
all figures upon the prices of 1913 as 100. According to this 
calculation, farm products were relatively lowest in November 
and December, 1921, when their purchasing power was but 62 
per cent of what it was in 1913. From that point it rose to 
76 per cent in March, 1922, but in September had declined 
to 64. 


The Farmers’ Grievance 


The record of prices of farm products in the United States 
does not show any previous drop so general and precipitate as 
that which occurred from the high prices of 1920 to the low 
ones of 1921, and when the disparity between the prices of 
what the farmer has had to sell and the prices of what he had 
to buy is considered, and the further fact that farm indebted- 
ness was greater than ever before, it is not strange that many 
farmers should feel that as a class they are getting the worst 
of the situation, probably by the design of somebody; nor is it 
surprising that resentment should be manifested. 
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Evidently a widespread belief exists that the decline was 
deliberately brought about for profit-making purposes, and 
that the farmers were successfully exploited. It is charged 
that this policy was carried out in the case of grain and cotton 
by manipulation of prices on the exchanges, and particularly 
by “short-selling ’—in other words, by contracting to deliver 
at future dates, grain and cotton which the sellers did not own 
at the time they made the contracts. 

It has been alleged that the scheme to break prices was 
supported by the action of bankers, including the authorities of 
the Federal Reserve System, in simultaneously forcing a defla- 
tion of credit, requiring farmers and other holders of commodi- 
ties to sell their holdings and pay their obligations. 

The fact that ‘alling prices and credit deflation are features 
of every business crisis has caused similar charges to be made 
whenever any serious fall of prices has occurred. The average 
man is not easily reconciled to a decline in the price of anything 
that he owns, and when price movements are sudden and vio- 
lent, he is quite disposed to believe that somebody is to blame. 


Findings of the Joint Commission of Congress 


The report of the Joint Commission of Agricultural Inquiry, 
created by Congress in 1921, and headed by the Hon. Sydney 
Anderson of Minnesota, has dealt with this subject at great 
length, and its findings are conclusive, at least so far as the 
charge of discrimination against farmers is concerned. After 
reviewing the testimony taken, the Commission says (Part II, 
page 117): 


An analysis of the figures in these studies seems to justify the conclusions : 


1. That the expansion of bank loans in rural districts during the period 
of inflation ending June, 1920, was relatively greater than in the in- 
dustrial sections, taken as a whole. 

2. That the action of the Federal Reserve Board and the Federal Re- 
serve banks during the 15 months preceding April 28, 1921, did not 
produce a greater curtailment of bank loans in the rural districts than 
in the financial and industrial sections. 

3. Credit was not absorbed by the financial centers at the expense of 
rural communities for the purpose of speculative activities. 

4. That the pressure of the forces of liquidation and depression in the 
agricultural sections was reflected in a reduction of deposits. This 
reduction of deposits, particularly demand deposits, was relatively 
larger in the agricultural and semi-agricultural counties in the United 
States than in the industrial counties. 
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The Position of the Banks 


The facts cited by the Commission, that the expansion of 
bank loans in rural districts during the period of inflation was 
relatively greater than in the industrial sections, and that the 
reduction of bank deposits was relatively greater in the agricul- 
tural districts than in the industrial districts, go far to explain 
the drastic conditions of which complaint has been made. With 
the fall of prices, bank deposits declined, and the banks that 
were loaned up closely found themselves under the necessity 
of making energetic efforts to reduce their loans. These ef- 
forts in many instances would not have saved them but for 
the re-discounting facilities afforded by their correspondent 
banks in the larger cities and by the General Reserve banks. 

Another reason for the pressure to collect loans which always 
is manifest in a crisis is that an unusual fall of prices impairs 
the credit of many borrowers. A loan against wheat which 
may have been perfectly good when wheat was worth $3 per 
bushel might not be good with wheat at $1.50 per bushel. 
Bankers are under obligations to protect their loans in order 
to protect their depositors, and if a borrower is unable to supply 
ample security he must expect to sell the collateral, if need be, 
in order to make payment at least in part. 


Results of Inflation 


It is unfortunately true that the banks of the country came 
into the crisis of 1920 with too heavy a body of loans, and 
with insufficient reserves. The strength of every business situ- 
ation is in reserve resources. If everybody was careful to have 
ample resources in reserve there would be no crises. Our Fed- 
eral Reserve system was planned to have ample reserve re- 
sources, but all banks came out of the war period very much 
extended. They did not have the resources in reserve that 
they were planned to have, and which, with a proper regard 
for security, they should have. The Joint Commission of Agri- 
cultural Inquiry expresses the opinion that steps should have 
been taken to check inflation earlier than was done, and this 
opinion I am bound to say is well supported in the judgment 
of the banking community. 

There is no basis for the charge that the bankers deliberately 
planned to force deflation of credit or prices. Bankers are the 
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last people to want to disturb values. They suffer inevitable 
losses in every crisis, first by the inability of customers to meet 
their obligations; second, by the shrinkage of deposits and 
loans; third, by the decline of interest rates. Their reluctance 
to put the brakes on inflation promptly in the spring of 1919, 
was due mainly to apprehension that unless credit was extended 
freely during the period in which the armies were being de- 
mobilized and while the shift from the war industries to the 
peace industries was being made, a state of unemployment and 
depression might ensue. In short, they considered the spring 
of 1919 a critical time. 

But allowing that the banks erred in not taking a stand 
against further inflation in the spring of 1919, it remains to be 
said that this is a very different criticism from that which 
insists that they never should have taken a stand against infla- 
tion at all. 

I do not wish to take more time here to discuss banking 
conditions with relation to the break in prices. The subject ts 
ably and fairly discussed in the Report of the Joint Commission 
of Agricultural Inquiry. I will proceed with the discussion of 
market conditions. 

The rise of prices in the first place was due to the war 
demands, and to the inflation which accompanied government 
financing. The further rise in 1919 and 1920 was caused by 
the outburst of private buying which followed the removal of 
restraints which had been imposed in war times, and to the 
revival of international trade. Nobody knew how long that 
over-stimulated situation would last, but nothing could be 
more certain than that as the world settled down to peace con- 


ditions, and as industry and trade became more normal, prices 
would decline. 


The Beginning of the Decline 


Now it is a noteworthy fact that the first prices to fall were 
not those of wheat or cotton, in which future-trading with the 
accompaniment of short-selling is most common. All kinds of 
live stock reached the highest prices in 1919; producers suf- 
fered heavy losses upon fat cattle in the winter of 1919-20, 
although the general level or prices did not fall for some 
months later. The decline of live-stock followed, and un- 
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doubtedly was closely related to a great falling-off in our 
exports of meats. 

The prices of wheat and cotton were well sustained up to 
the middle of 1920. The staple textile manufactures, silk, 
cotton cloth, and woolen goods, began to decline in the spring 
of 1920. Cotton cloth began to fall before raw cotton did, and 
wool, which is not traded in on any exchange, fell before cotton 
did. Shoes, leather and hides, which are not traded in on ex- 
changes, fell before wheat or cotton. 

The whole downward movement of prices began with the 
falling off of retail trade, the buyers’ strike as it was called. 
The torrent of order cancellations by merchants, in clothing, 
shoes and dry goods, began in May, 1920. 

In short, the record shows that instead of the general price 
decline being inaugurated by short-selling on the exchanges, 
the chief commodities traded in on the exchanges were the last 
to give way. This probably was because of greater confidence 
in the world’s demand for wheat and cotton than in the demand 
for the other products. These commodities stand at the top 
of the list of products traded in upon world markets. Our ex- 
ports of these products constitute a greater share of our produc- 
tion of them than in the case of any other of our staple crops, 
and for that reason the prices of them in this country are bound 
to follow in the long run the prices in world markets. 


The Story of Wheat 


The situation as to wheat is not quite so clear as the reason 
for the decline of live stock, because our exports of wheat have 
continued at a high rate, but let us examine it. 

The wheat crop of the world for 1913 was estimated by our 
Department of Agriculture at 4,127,000,000 bushels. In 1917, 
with Russia eliminated, it was estimated at about one-half 
that, approximately 2,000,000,000. Since then, leaving Russia 
out of the account entirely, it has been estimated at 2,358,- 
000,000 for 1918, 2,571,000,000 for 1919, 2,763,000,000 for 
1920 and 2,990,000,000 for 1921, thus showing a gain of about 
200,000,000 bushels in each year over the preceding one. 

There was a good degree of confidence in speculative circles 
in the fore part of 1920 that all our wheat and cotton would 
be wanted at the prevailing prices, and this confidence was re- 
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flected in the markets until the new crops began to come for- 
ward in the fall months. By that time the general trend of 
commodity prices was distinctly downward. Wheat and cotton 
had outstayed the others; instead of leading, they followed. 
By that time, the crops in the southern hemisphere were suffi- 
ciently advanced to give assurance that the yields of Australia 
and Argentina would be large, and that the supply of wheat 
would be sufficient to meet all demands before the harvest 
of 1921. 

About 75 per cent of the wheat crop ordinarily comes on the 
markets in the first half of the crop year, i. e.; before January 
1 following, and at this time the importing countries of Europe 
have supplies of their own production and are under no pressure 
to buy. This means that somebody must stand ready to buy 
the wheat which the American farmer offers and carry a large 
part of the crop over into the last half of the year, before it 
will be wanted for consumption. This is the function of the 
speculator, and it is a useful function. You may call him an 
investor if you like the name better, but in either case he 
renders that service. 

If, in the fall months, when marketing is heavy, world 
supplies promise to be large enough to meet all demands before 
the next year’s harvest, and provide a surplus, a very uncertain 
future factor figures among the speculator’s risks: that is, the 
size of the next crop. By the following April or May, and 
perhaps before that, the prospects for the next crop will be a 
factor in the value of his holdings. 

Look at the situation confronting a would-be investor in 
wheat in the fall of 1920: Commodity prices generally were 
tending downward ; there were symptoms of coming depression 
all over the world; the political and industrial situation in 
Europe was bad; the exchange situation looked bad; the 
price of wheat was two to three times the pre-war price, and 
the supply of wheat promised to be more than sufficient to meet 
all demands before the next harvest. The investor in wheat 
must be prepared to carry it into the next crop year. It was 
considered an uninviting prospect by many dealers; the specu- 
lative demand was not sufficient to take the offerings at the 
high prices, and prices gave way. 

The situation is clearer today than it was at that time. The 
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heads of the farm organizations insisted that all our wheat 
would be wanted before the end of the crop year, and en- 
deavored to pledge their members not to sell for less than $3 
per bushel. They were sincere, of course, and thought that the 
dealers who advised sales were trying to get the farmer’s crop 
away from him for less than it was worth. 

Well, the time for argument over what wheat was worth in 
the fall of 1920 is now over, although the argument goes on; 
we know now for a fact that there was wheat enough in this 
country to meet all demands on a declining price scale, and 
leave more than 100,000,000 bushels to be carried over into 
the next crop year. 

It must not be thought that the farmers alone were mistaken 
about the price of wheat, or alone suffered by the decline. 
Not all the speculators were wise enough to judge the situation 
correctly. I have already stated that 75 per cent of the 1920 
crop left the farmers’ hands before January I, 1921. Mr. 
Julius H. Barnes, than whom there is no better authority upon 
wheat, has calculated that this 75 per cent was sold at an aver- 
age price equal to 267 per cent of the average price in 1913. 
He estimates that the dealers, millers and merchants who took 
this part of the crop from the farmers suffered a loss aggregat- 
ing $200,000,000, and that this was more than the aggregate 
losses of the farmers upon the total crop. 

It is a mistake to suppose that the farmers were the only 
ones who lost by the decline of wheat. Practically everybody 
who handled any of the 1920 crop of wheat without hedging 
lost money on it. It is true that some speculators made money 
by selling short, but whatever they sold somebody else bought 
—whatever they made somebody else lost—and in that case 
presumably it was not the farmers. The speculators were 
divided among themselves, some profting and others losing. 


Meat Packers’ Losses 


And so it is also true that in the decline of other farm prod- 
ucts, the farmers were not the only losers. The meat-packing 
industry, as a whole, has yielded practically no profits for the 
last three years, and the aggregate losses of the five leading 
companies in the year 1921 were authoritatively stated at over 
$60,000,000. In any division between big business and little 
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business, the packers would be classed with big business. If 
any conspiracy was going on in the financial world, they might 
be expected to hear of it and to escape its effects, but in this 
instance they have been among the heaviest losers. 


Losses Upon Cattle 


The producers of cattle who suffered most severely were 
those who, tempted by rising prices, ventured deeply into debt 
for the purchase of stock cattle. They borrowed too much, 
and in many cases borrowed unwisely by having their promis- 
sory notes sold on the market to strangers, counting upon pay- 
ing the notes when they fell due by selling new ones. The 
competition for stock cattle by growers seeking to increase their 
herds carried prices very high, and the making of so much in- 
debtedness upon that basis created a precarious situation. 
When settlement day came, new paper could not be sold to 
take up the old, and that class of cattle was thrown on the mar- 
kets in excess of the ability of the markets to absorb it without 
a heavy decline in prices. 


Increase of Indebtedness 


It might be supposed, if one had never read history, and did 
not know much about human nature, that in such a period of 
rising prices and prosperity as the farmers enjoyed for about 
five years, they would have reduced their indebtedness of all 
kinds—paid off their mortgages and cleaned up what they 
might be owing at the banks. On the contrary, the aggregate 
farm-mortgage indebtedness of the country was very largely 
increased in this time, the increase in some of the most prosper- 
ous states being more than 100 per cent between the censuses 
of 1910 and 1920. Moreover, although it is represented that 
the farmers are without adequate banking accommodations, the 
fact is that the volume of bank loans to farmers in the most 
prosperous farming states was very largely increased from 
1915 to1920. If I wanted to state in the fewest possible words 
an explanation of the agricultural distress of the last two years, 
I would put it in three words, “ Too much borrowing.” The 
wholesome fear of debt which was prevalent when some of us 
were young had been largely dissipated by the rising prices 
of the last twenty-five years. Men had been led to believe that 
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the way to get ahead was by the use of borrowed money, and 
that the smaller the margins on which they operated the more 
rapid their progress would be. The truth is that the number of 
men able to use borrowed money advantageously always has 
been comparatively small. 

In speaking of the indebtedness of farmers, I do not wish 
to be understood as representing farmers as a class as more 
imprudent or reckless than other people, including business men 
generally. They had plenty of good company, both in borrow- 
ing and losing. They did just what most business men did, 
and the combined effect of this general policy of inflation was 
to overdo the use of credit, create an abnormal price level and 
bring about a disastrous reaction. 

It is pertinent, however, to point out at this time, when 
relief for the farmer is proposed through various plans for pro- 
viding him with more credit, that the chief factor in the plight 
in which he is now struggling has been too much credit. I do 
not say this in uncompromising hostility to every plan for 
providing credit that may be offered, but as a proposition fun- 
damental to the present situation. I do not think that lack of 
credit is a factor in the present price situation, and I believe 
that the farmers are now more interested in prices than they 
are in increasing production. Dr. Henry C. Taylor, Chief of 
the Federal Bureau of Agricultural Economics, is quoted as 
commenting upon fears of a future food scarcity by saying, 
in a recent address, that “the problem, before the American 
farmer is not the holding of the population down to the food 


supply but the holding of the food supply down to the demands 
of the population.” 


Increased Production—Lower Prices 


It seems to be in order, therefore, to suggest that if the plans 
for placing more credit at the disposal of farmers should prove 
successful, and the production of the farms should be thereby 
increased, the natural effect might be to reduce the price-level 
below what it is at present. On general principles, a lowering 
of prices resulting from a lowering of costs is something to be 
desired. It is certainly in the interest of consumers, but it is not 
urged in their behalf at present. The fact may as well be 
recognized that it will not bring relief to all farmers, or put an 
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end to the calls for relief. On the contrary, it is probable 
that the class of farmers who are in deepest distress now would 
be in still deeper distress if prices went lower as a result of 
placing increased facilities for production at the command of 
the more efficient class of farmers. 

Indeed, there is some ground for questioning whether that 
is not one of the pinching factors in the present situation. Mr. 
Julius H. Barnes, in a recent address, stated that in the twenty 
years from the census of 1900 to the census of 1920— 


The population of the United States increased 40 per cent; 

The number of persons engaged in agriculture increased 4 per cent; 
The production of wheat increased 58 per cent; 

The production of corn increased 35 per cent; 

The production of cotton increased 47 per cent; 

The production of cattle increased 37 per cent; 

The production of hogs increased 68 per cent. 


These figures would indicate that some portion of the farm- 
ing population has been increasing its efficiency, and presum- 
ably decreasing the cost of production, and naturally this 
would make severe competition for that portion of the farm 
population which is not keeping the pace. 


Efficient Competition 


I have an editorial clipping from Wallace’s Farmer of May 
27, 1921, at which time farm products were near the bottom. 
Wallace’s Farmer is published in Des Moines, is one of the 
leading farm journals of the west, and has not been behind 
the others in calling for relief for agriculture. The edito- 
tial to which I refer presents a calculation showing that the 
principal commodities which the Iowa farmer had to buy then 
stood at about 177 per cent of their pre-war prices, while the 
products which he had to sell stood at about 104 per cent of 
their pre-war value. The editorial proceeded to say: 


One hundred and four dollars worth of buying power to satisfy $177 
worth of normal needs is a situation calculated to make the Iowa farmer 
thnk twice before he buys. Nevertheless, in spite of this temporarily bad 
situation, so far as the average Iowa farmer is concerned, there are 
thousands of farmers, who own their own farms and who saved their 
money during the war, who are better off than they have ever been. 


This comment would seem to indicate that present distress 
is not due to fundamental conditions, but rather to mistaken 
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judgment in dealing with abnormal temporary conditions. The 
class of farmers referred to in this editorial belong to the class 
of men who in every line of business are the leaders and price- 
makers, and who make conditions difficult for competitors. Is 
it possible that they are getting so numerous among the farmers 
that their competition is felt, and if so, can anything be done 
about it, or ought anything to be done about it? 


The War’s Disturbance 


I do not mean to say that the farmer’s troubles are all imagi- 
nary, or that he does not deserve sympathy and help, so far as 
it can be given. His troubles are real, and not only are we all 
obligated to render any possible assistance, but it is to the inter- 
est of all that the farmer’s recovery shall be as speedy as pos- 
sible. The farmer, however, is involved in a world situation. 
The world has been passing through the most terrible experi- 
ence of its history. Nothing like the devastating and disor- 
ganizing effects of the world war has been known since the 
world’s population became what it is, or since society reached 
the state of modern interdependence. All kinds of business 
have suffered heavy losses, and, if we stop to think about it, 
what reason ever was there for expecting anything else? War 
is not a productive enterprise. Nobody ought to profit by 
it, and the fundamental reciprocity which is the basis of all 
prosperous societies makes it certain that no important classes 
ever can prosper by it. There never was any reason for sup- 
posing that the war could usher in a period of great and 
enduring prosperity. Every business move made upon that 
assumption was miscalculated. 


Industry Unbalanced 


I believe it to be true that the situation is still out of nor- 
mal balance as between agriculture and the other industries. 
That the prices of farm products should fall faster in a reaction 
than the prices of other products and services is natura! and 
has been so in every crisis. The editorial from Wallace's 
Farmer already referred to says that in 1916, 1917, 1918, and 
1919 the purchasing power of what the Iowa farmer had to 
sell was above the pre-war parity in relation to the things he 
had to buy. He gained on the up-grade and has lost on the 
down-grade. 
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The disturbance of economic relationships was widespread, 
and it is not soon over. A\ll the factors in the situation are not 
affected alike. Farm products, constituting our chief exports, 
and being more dependent upon foreign markets than other 
products, are more directly and quickly affected. Hired labor 
is not nearly so much of a factor in the cost of farm products 
as it is the cost of manufactures, coal or transportation. It 
is very doubtful, when the value of his land and equipment is 
considered, and his taxes and other fixed expenses are taken 
into account, whether the farmer can gain anything by curtail- 
ing production, as a manufacturer does when prices fall below 
cost. 
The farmer’s chief grievance is that the things he has to 
buy have not come down to correspond with the prices of what 
he has to sell, and I think it is a just grievance, but I do not 
believe there is any remedy for it except by the gradual opera- 
tions of economic law. There are some factors on the other 
side of the situation which he does not see. House-building 
fell behind during the war, and the deficit has not been made 
good. This has made rents very high for city wage-earners, 
and rent is one of the principal items in their cost of living. 
High rent constitutes one of the reasons for their resolute 
resistance to wage reductions. 

Labor is the chief factor in the prices of which the farmer 
complains, and the labor problem, as presented in the wage dis- 
putes and strikes, is a great social problem that nobody can set- 
tle offhand. It is as much the farmer’s problem as anybody’s 
The ideal solution is by the development in all classes of such an 
understanding of mutual interests and mutual obligations as 
will impel all to join in finding a fair basis of agreement. 
There is no question that the compensation of the farmer must 
be brought into just relations with the compensation of workers 
in the other industries before there can be full and lasting pros- 
perity for anybody. 


The European Situation 


One of the conditions which has affected farm products un- 
favorably since 1920 has been the lack of speculative interest 
inthe markets. While the farmer has been blaming the specu- 
lator and endeavoring to secure laws to curtail his operations, 
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the want of speculative spirit, the want of courage to buy farm 
products and carry them for future sale, has been one of the 
principal factors in the weakness of the markets. 

The explanation of this lack of speculative interest is to be 
found in the uncertainty about foreign conditions. It is pos- 
sible, having information as to the world’s wheat supply, to 
calculate about how much wheat should be worth, providing 
Europe will take what it would normally consume. But con- 
ditions in Europe are such that it is impossible to say what 
its buying ability will be over any period in the future. Of 
course there is speculation, but the speculators want a wider 
margin of security—in other words, they must buy more 
cheaply than if they were trading under normal conditions. 

It has been known since the Ist of last July that the wheat 
crop of Europe is approximately 200,000,000 bushels less than 
last year, and that the world’s supply and demands are very 
closely balanced this year. If anything should go wrong with 
the crops of the southern hemisphere which are now approach- 
ing harvest, there certainly would be a shortage. Nevertheless 
the markets have shown but little life. Europe has its own 
crops to start with—and has been cautious about its buying. 
In the last two months, however, the price of wheat has gone 
. up about thirty cents per bushel in Europe. The advance in 
the primary markets of this country, where the farmers sell 
their grain, has not kept pace with the advance in Europe or at 
this seaboard, mainly because of the transportation blockade. 
The primary markets are congested, and the normal competi- 
tion there for wheat is held in check for lack of facilities for 
storage and transportation, with the result that wheat through- 
out the west has been about ten cents per bushel below the 
normal parity with the world’s price. 

This situation has affected the dealers as well as the farmers, 
perhaps even more, for if the movement had been freer prices 
at the seaboard might have been lower. But dealers have lost 
millions of dollars through defaults upon contracts, demurrage 
charges, etc. Of course buyers take these risks into account in 
the prices they are willing to pay. 


The Plight of the Railroads 


Here we have the farmer suffering from conditions for 
which he is himself in some degree responsible. He fights 
[246] 


N 
t 
cc 
u 
n 
is 
n 
| 
0 
| 
| 
| 
| 


No. 2] THE FALL OF AGRICULTURAL PRICES 117 


the railroads for lower freight rates, without consideration for 
the fact that the railroads are unable to reduce their operating 
costs, and that their earnings are inadequate to pay fair returns 
upon the capital investment. The popular view of the rail- 
roads is that they are owned by a few rich bankers who can 
put their hands in their pockets for any funds that may be 
needed to enlarge the facilities from time to time. The truth 
is that the ownership is widely distributed, and the only way 
new capital can be raised for them is by offering their securities 
on the public market. Moreover, the earnings are so low, and 
the menace to the investment is so great, from the employee 
organizations on the one side and the farmers’ organizations on 
the other, that it is increasingly difficult to raise money for 
the railroads in the public market. The strongest companies 
are still able to borrow, by creating obligations that rank ahead 
of the stock, but a sound business should be able to raise about 
one-half of its new capital by increasing proprietors’ capital, 
and this the roads are not able to do under present conditions. 
They cannot go on increasing their indebtedness indefinitely, 
for the margin of safety is being reduced. 

The result is that railroad facilities have not been kept up 
to the growing needs of the country and railroad congestion 
follows. Problems of this kind, affecting the farmers’ welfare, 
and the welfare of the entire community, need to be treated ina 
broad and constructive manner. 


Free Play of Economic Forces the Best Remedy 


Notwithstanding all of these perplexing and discouraging 
conditions, the prices of farm products have gone a long way 
on the road to recovery in the past year. Given a settlement 
of political conditions in Europe, so that industry and trade 
will have a sound basis over there, and the usual international 
credits can be safely granted, there is every reason to believe 
that the products of American agriculture will find a ready 
market at remunerative prices. The number of mouths to be 
fed in the world is constantly increasing, and there are no 
longer any such areas of readily accessible lands as awaited 
settlement fifty years ago in the Mississippi Valley. The out- 
look for the farmer is changed in no permanent respect from 
what it was at the beginning of 1914. In my opinion there is a 
great deal more danger of too much legislation on the subject 
than of too little. 
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SHOULD THE FARMER HAVE ADDITIONAL 
CREDITS TO ENABLE HIM TO HOLD 
HIS CROPS FOR BETTER PRICES 


JESSIE E, POPE 
Washington, D. C. 


months succeeding the Armistice, American agricul- 

ture was highly prosperous. This was a period of 
inflation and fevered speculation. Prices of everything the 
farmer had to sell reached unprecedented heights, and the 
same is true of those things which he had to buy. Inflation 
cast its glamor over everything; and while the farmer was 
enjoying a high degree of prosperity, much of it was more 
apparent than real, and all of it rested upon foundations of 
sand, because the farmer’s operations were being carried on 
under conditions which could not last. Land values doubled 
and trebled ; the standard of living greatly expanded ; taxation 
mounted ; credit was easy and debts, instead of being paid off, 
were enlarged. Every element entering into the cost of pro- 
duction was greatly increased. The War had greatly stimu- 
lated agricultural production and in the more remote agricul- 
tural regions of the world huge stocks were piled up awaiting 
means of transportation. 

When the tide of high prices suddenly receded in 1920 the 
American farmer found himself in the possession of large 
stocks whose value, if turned into cash, would, in many cases, 
net him less than nothing with which to meet his maturing 
obligations at his bank. So terrible and sudden was the change 
in the agricultural situation that the farmers, and many who 
were not farmers, thought that it had been brought about by 
the wicked plotting of unscrupulous men and that if the 
farmers could only wait prices would rebound to their former 
height. The belief that the collapse in prices mas not due to 
fundamental causes and that holding was the way to meet the 
situation was easier for the farmer because he had become 
used to much regulation and price-fixing during the War. 
Stabilization, fair prices, orderly marketing, gluts and over- 
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speculation—of which, before the War, he had scarcely heard 
—were now household words. Moreover, by the passage of 
the licensed warehouse act during the War, the Government 
had increased storage facilities and had made credit based 
upon the warehouse receipt possible. 

Therefore, wherever possible, crops were held in storage 
until the situation should right itself, and a rather extensive 
holding movement resulted. While the holding movement in 
1920 was rather extensive it was highly sporadic in character, 
because in large part it was an individual movement rather 
than an organized effort on the part of the farmers. 

As is well known this attempt ended in disaster, both to 
those farmers who acted independently as well as to those who 
acted cooperatively. However, the advocates of holding were 
undismayed. They attributed the failure to lack of organi- 
zation and inadequate financing. An extensive movement was 
inaugurated to bring the farmers into associations the chief 
purpose of which should be the cooperative marketing of their 
products. 

A further incentive for the growers of the staple crops to 
pool and hold their products for higher prices was afforded by 
the seemingly great success of the fruit-growers of the Pacific 
Coast. By cooperative effort these growers have wrought a 
vast improvement in their condition. They have introduced 
better methods of standardization and of marketing, and 
through better salesmanship and extensive advertising they 
have succeeded in disposing of their products at a greatly ad- 
vanced price. 

As a result of all these factors, holding for higher prices 
is now widely held to be essential in any scheme for the im- 
provement of American agriculture and our farmers are now 
organized for cooperation as never before. It has been esti- 
mated that 1,000,000 farmers have signed contracts to deliver 
their surplus products to cooperative associations which are 
to pool them for the purpose of holding until a propitious 
time for selling. While the cooperative holding mdvement 
has various aims its chief purpose is the pooling and holding 
of its members’ crops for higher prices. This procedure has 
been made legal by both Federal and State legislation. It 
has the sympathy and support of the Department of Agricul- 
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ture and in both houses of Congress it has a powerful and 
aggressive advocate in the Farm Bloc, which cuts across party 
lines. The movement has permeated to every region of the 
country. It includes in its sweep practically every phase of 
agricultural activity. Growers of fruit, of cotton, of grain, 
of wool, of tobacco and of potatoes, not to mention many 
others, have their marketing associations. 

The cooperative marketing associations undertake to secure 
for the individual farmer, by united action, higher prices for 
his product than he can get acting alone. They substitute 
for the normal marketing after harvest by the individual 
grower a system of deferred marketing at the discretion of the 
association, which, acting as agent for its members, pools and 
holds their crops and is authorized to place them on the 
market when prices seem favorable. 

This new form of marketing requires a vast amount of credit 
for the construction and maintenance of warehouses in which 
to store the pooled products, and for advances to the farmer 
to enable him to meet his after-harvest obligations and to 
finance himself until his product shall finally have been mar- 
keted. The chief arguments of the advocates of credit to 
enable farmers to hold their crops for higher prices may be 
briefly stated as follows: (1) The prices obtained by farmers 
immediately after harvest do not reflect the true relation be- 
tween supply and demand because the volume of the products 
thrown on the market at this time creates such a glut that 
orderly marketing is impossible. The farmer is therefore at 
the mercy of the speculator, who takes advantage of his neces- 
sity and drives prices below their moral level. (2) Even when 
prices do actually reflect the relation between supply and 
demand, they are seldom satisfactory because they do not 
cover the cost of production plus a fair profit. (3) The in- 
ability of the farmer to hold his crops for a sufficient time after 
harvest brings about lower prices because it enables an army of 
useless middlemen to exact toll from both the farmer and the 
consumer. 

The first contention, if true, would be a sufficient reason for 
the holding of crops for higher prices because, other things 
bring equal, unduly low prices at harvest time would be fol- 
lowed by unduly higher prices later in the year, and it would 
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be a comparatively simple matter for the farmer to warehouse 
his nonperishable products and wait for these higher prices. 
Such a procedure would be a good thing for the farmer and 
a good thing for the consumer, because it would prevent 
abnormally low prices and the waste which comes with over- 
plenty and the later unduly high prices reflecting a scarcity of 
supplies. The truth or falsity of the contention should not be 
difficult to discover. 

In 1916 I published a short paper in which I attempted to 
answer the question whether the farmer could obtain a higher 
price for his crops by holding them. The seasonal variation 
of prices for some of the staple crops during the decade— 
1903 to 1912—was presented; the price during the period of 
lightest movement to market was compared with that during 
the period of heaviest movement to market; and the difference 
between these prices was assumed to represent the farmer’s 
gain or loss from holding. 

In this study a very conservative allowance was made for 
what is usually referred to as carrying charges. Among the 
items entering into these charges may be mentioned shrinkage, 
wastage, interest and cost of storage." The net gain from 
holding is the difference between the high and low seasonal 
prices, less the carrying charges for the holding period. The 
crops studied were wheat, corn, oats and cotton. All of these 
are traded in on the exchanges. The results of the study may 
be briefly summarized as follows: 

The farmer could have secured a net profit from holding his 
wheat only twenty-three months out of the 110; in the case of 
corn he could have secured a net profit in no month out of the 
110; in the case of oats he could have secured a net profit 
fifty-one months out of the 110; and, in the case of cotton there 
was no month in which he could have secured a net profit from 
holding. In the case of wheat, these observations are sub- 
stantially those arrived at by the Minneapolis Chamber of 
Commerce, which was recently published. The results of a 
study of the prices of wheat as actually recorded on that ex- 
change for the twenty-nine years from 1885-6 to 1913-14 show 

1It should here be pointed out that if the holding grower receives credit 
based on warehouse receipts his products cannot be stored on the farm but 


must be delivered to a licensed warehouse. In this case the cost of storage 
becomes very important. 
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that during the months of light movement to market, viz., May, 
June, July and August, the average price of wheat was 4.25 
cents a bushel higher in the case of No. 1 Northern and 4.23 
cents higher in the case of No. 2 Northern than during the 
months of heavy movement to market, i. e., September, October, 
November and December. The Chamber estimates the aver- 
age carrying charges, including interest, to be not less than 
nine cents per bushel. ‘And, if these be taken into account,” 
says the Chamber, “the farmer who held his wheat till the 
period of light movement to market would have lost in twenty 
years out of the twenty-nine in the case of No. 1 Northern and 
in eighteen years out of the twenty-nine in the case of No. 2 
Northern. Or, to state it another way, the average advance in 
the price of wheat would not have compensated the prosperous 
farmer for the cost of carrying for the eight months; or, for 
example, from the end of October until the end of the following 
June. And, further, by holding his grain for the twenty-nine 
years mentioned and selling the same toward the end of the 
crop year at the period of the lightest crop movement, it is 
manifest that the additional price received, on the average, 
would not cover the cost of carrying. . . . In other words, it 
appears that the Northwestern wheat producer whose creditors 
gave him no choice in the matter and whose necessities com- 
pelled him to market his grain each year for twenty-nine years 
immediately after the harvest was, if anything, more fortunate 
on the average, so far as net results are concerned, than his 
more prosperous neighbor who was able to dispose of his grain 
at the end of each crop year.” 

I wish now to call attention to the statistics on this question 
of whether or not it pays to hold for higher prices, as presented 
by the statistician of the Farm Bureau and published in a re- 
cent number of its official organ.* These statistics cover prac- 
tically the same period as my study. The average difference 
between the highest and lowest contract price for wheat over 
a ten-year period is given at 14.1 cents a bushel. As the cost 
of carriage is from twelve to fourteen cents this difference 
is practically wiped out. The average gain from holding corn 
is given as 12.3 cents per bushel, which, owing to the heavy 
shrinkage of this grain in storage, is not sufficient to meet the 


1 American Farm Bureau Weekly News Letter, Aug. 31, 1922. 
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carrying charges. The average gain from holding oats is 
given at 5.8 per bushel. This amount will just about meet 
the carrying charges. The difference in the case of rye is 8.6 
cents; in the case of barley, 7.1 cents per bushel. In both 
cases there is nothing left after carrying charges are met. It 
must be borne in mind that these differences represent the 
extreme range of seasonal prices and can measure the farmer’s 
gain from holding only on the assumption that if he does not 
hold he will sell on the lowest market of the season and that if 
he holds he will sell at the peak of the season’s prices. A very 
violent assumption, indeed! 

In this connection reference is made to “ months in which 
prices are usually high.” It is true that if there were such 
months it would very greatly simplify the problem of hitting 
the high prices of the season. The holder would merely wait 
for this month to come around and then sell. But that there 
is no such month a study of the seasonal movement must con- 
vince the most skeptical. The following table summarizes the 
results of my study mentioned above and shows the months of 
highest prices during the ten-year period for wheat, corn 
and cotton : 


CoMMODITY Monts or HicHest Price 

1903 1904 1905 1906 1907 1908 1909 I9QII I912 
July Sept. Sept. July Oct. July July Sept. Oct. Sept. 
4 ee Mar. May June Sept. Sept. May Jan. Nov. Apr. Sept. 
Seen ....% July Dec. July Dec. May July Jan. Mar. July June 


It is interesting to note that in the case of wheat the only 
months represented are July, September and October and that 
July and September break evenly, while October records the 
highest prices only twice, and only once does the highest price 
fall in the same month two years in succession. In the case 
of corn seven months are represented, March, April, May, 
June, September, January and November and only once does 
the highest price fall in the same month two years in succession. 
In the case of cotton six months are represented, July, Decem- 
ber, May, January, March and June, and not in a single in- 
stance does the highest price obtain in the same month two 
years in succession. It must of course follow that there is no 
connection between the price received and the volume of the 
commodity moving to market. 
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The belief that prices immediately after harvest are unduly 
depressed by the too rapid movement to market is strongly 
intrenched in the Department of Agriculture, which at the 
present time is perhaps the most influential advocate of addi- 
tional credit to enable the farmer to hold for higher prices. 
Among the arguments put forth by the Department in advocat- 
ing the establishment of licensed warehouses was the argument 
that such warehouses would enable the farmer to store his 
products and hold them for satisfactory prices. This question 
of credit for holding is given much attention in the last Year 
Book of the Department and it will not be out of place to call 
attention to some of the arguments therein set forth. After 
reciting the various needs of the wheat farmer for credit it says: 


Credit is also needed in case prices at threshing time are so low that 
holding the wheat seems desirable.? .. . the large part of the wheat crop 
is marketed in a few months after harvest, which causes a rapid decline in 
prices during the first few months of the new crop year. This is one of 
the principal causes for the need of credit for storing grain. Rapid release 
of a large volume of the crop, however, may have the effect of congesting 
transportation and storage facilities and depressing the price. By market 
credit in so far as the farmer is concerned, is meant chiefly the credit which 
is needed after the grain has been harvested and which will enable him to 
market his grain in an orderly manner.’ 


It will be interesting to review briefly the statistics presented 
in this same volume in support of the views just presented. On 
page 142 are given diagrams showing the average price move- 
ment over the five-year period, 1909-1914, for all wheat for 
the United States, for winter wheat for Ohio and Kansas and 
for spring wheat for North Dakota. 

From the diagram it is seen that the extreme seasonal varia- 
tions for all wheat for the United States was 10 cents; for 
Ohio winter, 12 cents; for Kansas winter, 812 cents and for 
North Dakota spring, 11% cents. In each case, these differ- 
ences measure the extreme seasonal range in price, and the 
holding period is from the low of September to the high of 
the following July, a period of ten months. 

It must be evident that the chances for the wheat-grower to 
make a gain at all commensurate with the costs involved is 


1 Bulletin 277, pp. 3 and 4. 
2 Year Book, Department of Agriculture, 1921, p. 121. 
3 Jbid., p. 113. 
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very slight indeed, and yet on the same page with this diagram 
one reads: “‘A large part of the wheat crop is marketed in a 
few months after harvest which causes a rapid decline in prices 
during the first few months of the new crop year. This is one 
of the principal causes for the need of credit for storing grain.” 

The average difference in the price of corn between the low 
of December 1 and the high of September 1 is given as 15 
cents." The shrinkage of this grain over the holding period 
is given at 16.6 and if this single item of the carrying charges 
be taken into account the difference shrinks to 3 cents per 
bushel. Before even this can be considered as profit, all the 
other items of expense growing out of holding must be met. 

A great deal has been written and spoken about the demora- 
lizing influence of the after-harvest dumping of cotton on an 
already glutted market, and the importance of credit to enable 
the grower to hold his cotton for a more orderly marketing has 
often been stressed. As a result the holding movement has 
been more extensive in cotton than in any other of our staple 
crops ; and, despite the disastrous experience of 1920, the senti- 
ment favoring the holding of cotton for higher prices, under the 
guise of orderly marketing, is well nigh universal among the 
growers and among the officials who come in touch with the 
industry. 

The Year Book, in referring to the warehouse, says: “ It 
is a place where cotton may be deposited under conditions 
which enable the owner to obtain money in advance upon it 
until such time as he may desire to sell,” and, “‘ the warehouse 
act facilitates the use of the warehouse receipt by holders in 
financing themselves while holding for favorable market 
conditions.” 

“A large proportion of the cotton crop,” the Year Book 
states, “‘is annually marketed from September to January, in- 
clusive. This heavy marketing ordinarily depresses the farm 
price which rises slowly as the marketing diminishes.” Above 
this statement is a diagram showing the movement of the farm 
price of cotton from 1910 to 1914. The diagram shows that 
the extreme fluctuation over this period was less than 2 cents 
apound. The lowest price, which occurred during November 


1 Year Book, Department of Agriculture, 1921, p. 213. 
* Ibid., pp. 377-378. 
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and December, the period of heavy marketing, was slightly 
more than 10 cents, and the highest price, that of July Ist, 
the time of light marketing, is slightly under 12 cents. These 
figures speak for themselves.’ 

Many authorities have talked much about the so-called 
“autumnal dip” in prices and have assumed that it is pri- 
marily due to the too rapid marketing of the new crop. Asa 
matter of fact, when other factors do not counteract it, it is 
primarily due to the removal of the carrying charges which, 
of course, gradually attach themselves to the new crop. While 
this autumn depression may be of some significance to shrewd 
speculators, it is more than doubtful if it can be of any practical 
significance to the farmer. The latter, at any rate, is no wiser 
than the expert dealer, who hedges his purchases, because, 
says the Department, “the purchase of cotton in quantity for 
any purpose without hedging would be considered such specu- 
lation that banks would not finance the deal.” ” 

Up to this point the discussion of price movement has been 
confined to those products which are traded in on the organized 
exchanges. I will now consider the price movement of an 
important product, wool, in which organized future trading 
is absent and which therefore, while actively speculated in, is 
not subject to the same stabilizing influence as wheat, for 
example. 

The bulk of wool is removed from the sheeps’ backs during 
the months of May, June and July; and, if the wool-grower is 
so inclined, he may grade and dispose of all his wool by the 
end of this period. Under normal conditions, July is the 
month of heavy movement to market; and we should expect, 
according to the advocates of holding, a glutted market and 
low seasonal prices during this month. However, a study of 
the price movement over the twelve-year period 1910 to 1921 
reveals no such condition. The average farm price for wool 
during this period for the quarter ending July 31st is given by 
the Department of Agriculture at 29% cents per pound. For 
the quarter ending December 31st the average price was 27°/1o 
cents per pound and for the quarter ending April 31st, almost 
a year after shearing, the average price was 30 cents per pound. 

1 Year Book, Department of Agriculture, 1921, p. 383. 


2 Ibid., p. 387. an 
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If the farmer had sold in July, when his wool was ready, he 
would have received 29 cents a pound. If he had held for the 
very highest seasonal price, that of the following March, he 
would have received 30.6 cents per pound. The difference, 
1°/,9 cents a pound, minus the cost of carrying, represents his 
gain. 

The quarterly prices for scoured territory wool, Boston, 
covering the same period, are quite as convincing. The aver- 
age price for the quarter ending July 31st was $1.02 per 
pound; for the quarter ending December 31st, $1.00°/,9 per 
pound and for the quarter ending April 31st, $1.00°/,. per 
pound.* It is apparent that the grower who holds his wool 
beyond the time required for properly grading and sorting 
stands little chance indeed of making a profit and is very 
likely to suffer a loss. 

The conclusion is inevitable that the normal working of the 
law of supply and demand brings about such an adjustment 
of prices that the withholding of crops from the market not 
only does not result in gain to the holding farmer, but may 
involve him in speculative losses. 

The real significance, therefore, of the demand for credit for 
holding for higher prices lies in the second proposition, viz., 
that the working of the law of supply and demand does not 
bring about satisfactory prices and that what is sought is not 
the normal market price but something more, namely, a satis- 
factory price, or a fair price. Secretary Wallace has accur- 
ately stated the real philosophy underlying the holding move- 
ment, as follows: “‘ The energy and the intelligence with which 
the farmer works, the number of hours he works, the cost he 
incurs in producing crops—none of these is considered in 
determining the price.” * The significance of this position ap- 
pears from the fact that for some years not only the average 
market prices but even the seasonal maximum prices of staple 
commodities have been radically below the cost of production 
as estimated by the Department of Agriculture. 

For example, the Department gives $2.25 per bushel as the 
cost of producing wheat in 1919 in typical spring wheat regions 
and $1.75 per bushel the corresponding cost for winter wheat. 

1 Year Book, Department of Agriculture, p. 720. 

2 Ibid., p. 2. 
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It estimates that sixty-four per cent of the wheat crop of that 
year was produced at a cost of $1.90 and more per bushel.* 

The production costs for 1921 are not materially below those 
of 1919, and the maximum wholesale price, Minneapolis, for 
No. 1 Northern wheat for the 1921 crop was $1.51 per bushel. 
The corresponding price for No. 2 winter wheat, Chicago, 
was $1.29 per bushel. 

A similar study gies the average cost of producing the 1921 
corn crop in the corn belt as 54 cents per bushel.* The aver- 
age maximum Chicago wholesale price for the 1921 crop was 
65 cents.*® 

From an investigation of the cost of producing cotton on 
783 farms in various parts of the cotton belt the Department 
estimates that fifty per cent of the entire crop in 1919 was 
produced at a cost of 35 cents a pound.* 

Owing to adverse conditions the cost of producing the 1922 
crop was very much higher. A committee of the American 
Cotton Association in September, 1922, fixed the reasonable 
selling price of cotton for all growers at 30% cents a pound,’ 
and an official of one of the large cooperative associations 
declared that in order to cover cost of production growers must 
have at least 50 cents per pound. In September a cooperative 
marketing association refused to sell its pooled cotton, though 
offered a price somewhat above the market; and it was unwill- 
ing to state just what price it would be willing to accept. The 
maximum 1922 farm price for cotton up to the present time 
is 23.8 cents. 

During the first decade of the present century the Brazilian 
growers of mild coffees were in a serious situation. Bountiful 
harvests had created an oversupply and had forced prices be- 
low cost of production. There was a persistent demand on the 
part of the growers for governmental relief and finally the 
Government undertook to raise the price of coffee by the pur- 
chase and storage of a sufficient amount of the coffee supply 
to enable the balance to be marketed at a certain price. The 


1 Year Book, Department of Agriculture, 1921, p. 113. 
2 Ibid., p. 191. 
3 Ibid., p. 514. 
* Ibid., p. 359. 
5 Commerce and Finance, Sept. 13, 1922. 
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Government fixed the minimum price and undertook to buy 
all the coffee for which the grower himself could not find an 
outlet. 

This coffee in the hands of the Government was placed in 
storage houses at home and in Europe. The undertaking was 
financed by the issue of paper money against the coffee in 
storage, which was to be retired as the coffee was disposed 
of. This plan is the well known valorization scheme. It was 
adopted as a temporary measure to meet a temporary crisis. 
The materially higher prices brought about by valorization 
relieved the financial situation of the growers but also stimu- 
lated the production of coffee at home and abroad; and as a 
result the Government was faced with ever-increasing supplies 
which it had to buy in order to sustain the market. By 1917 
the situation had become critical and disaster threatened the 
Government as well as the growers. The situation was saved, 
however, by the killing frosts of 1918, which not only cur- 
tailed the current crop but wrought such damage to the coffee 
plant that normal crops were out of the question for some time 
to come. The destruction wrought by the frosts enabled the 
Government to market its stocks in storage at satisfactory 
prices; and if the German Government pays for the coffee 
seized by it during the War the paper profits of this first 
valorization venture will represent a gain to the Brazilian 
Government. 

However, the depression following the Armistice brought a 
new crisis and, importuned by the growers, the Government 
instituted a second valorization, the outcome of which was a very 
severe financial loss. However, this did not deter the advocates, 
of valorization. It became a political question and in the early 
part of the present year valorization, which had been instituted 
as a temporary measure to meet what was supposed to be a 
temporary emergency, became a permanent policy of the Gov- 
ernment and a third adventure for holding the crop for higher 
prices is now being tried out. 

The Brazilian valorization has led to similar movements in 
other countries, including our own; and it will not be out of 
place briefly to summarize the salient facts concerning it. 

In the first place, the conditions surrounding the Brazilian 
coffee industry were highly favorable for such an undertaking. 
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Brazil has a practical monopoly of the production of mild 
coffees, as she produces three-fourths of the world’s supply. 
The growing of coffee is overwhelmingly her most important 
industry. Production is concentrated in the hands of large 
producers and not only does coffee not waste or shrink during 
storage but it decidedly improves in quality. Finally, coffee 
does not undergo elaborate processes of manufacture on the 
way from the grower to the consumer, and as it is a quasi- 
luxury its consumption is not unduly sensitive to change in 
prices. It would seem, therefore, that the grower of coffee, 
assisted by his Government, should be able, within reasonable 
limits, to regulate the marketing and the price of his com- 
modity ; and it would seem that under such circumstances he 
should be able to escape the tyranny of the law of supply and 
demand and to gain for himself the much-sought-after and 
ever-elusive “fair price.” But Brazil’s experiment has 
brought about altogether different results: 


Ist. The unmanageable surplus of the first valorization was 
taken care of only by the adventitious circumstance of the 
frosts of 1918. 

2nd. The arbitrary and uncertain action of the Govern- 
ment has made speculation more hectic and prices more irregu- 
lar. Buying of coffee has become a “ hand to mouth ”’ affair. 

3rd. The promise that the credit created should be retired 
when the particular need for it had passed has not been kept. 
Coffee valorization has been a most fruitful source of inflation, 
with the result that it is directly responsible for the growing 
demoralization of Brazilian industry and the chief obstacle 
in the way of improvement in the Brazilian exchange situation. 

4th. The Government finds itself more and more at the 
beck and call of a cabal of selfish and rapacious growers, who 
persistently demand higher prices for their product but have 
made no attempt to restrict their production. This is not so 
serious while the present shortage exists; but as soon as the 
industry recovers from the unfavorable conditions surrounding 
the growing of the crop and the stimulation which has come to 
the production of mild coffees in other countries makes itself 
felt in the markets of the world the Brazilian Government 
will again be faced with the problem of disposing of a huge 


surplus without depressing the price of coffee below that 
[260] 
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which has been promised to the producers—a problem to which, 
as far as I am aware, no solution has been found. 


The War brought unprecedented prosperity to the Cuban 
sugar planters; but, as in the case of other industries, the sub- 
sequent deflation brought about a crisis. During the War 
sugar was subject to much regulation, as regards both con- 
sumption and prices. As a result, conditions in the industry 
became highly artificial; and the collapse, therefore, was most 
profound. By the late autumn of 1920 the price of Cuban raw 
sugar had fallen to an almost unprecedented level. In an 
attempt to meet the crisis, the Cuban Sugar Commission was 
formed. This Commission declared that its purpose was the 
stabilization of raw sugar prices. It immediately indicated 
what it meant by stabilization by advancing the price of raw 
sugar about a cent a pound. It announced that this new price 
should be the minimum export price and notified the New 
York exchange that trading in sugar must be kept within cer-. 
tain defined limits. The price of refined sugar was advanced’ 
to meet the new price of rawsugar. A well known refiner gave 
out a statement to the trade that “this new price was just 
about right.” 

The Commission had almost unlimited funds at its disposal 
and the planters were to be furnished the requisite credit to 
enable them to withhold their crop from the market; but, 
despite all these efforts the price of raw sugar refused to ad- 
vance. Then the Commission attempted to devise schemes for 
dumping the surplus on the European market and agitated for 
a75 per cent curtailment of the future crop. This failed quite 
as signally and the baffled Commission retired from the field. 

In the meantime the sugar situation has righted itself, and 
owing to a good demand prices have advanced and the industry 
is prosperous. “If,” says an authority, “the Cuban Sugar 
Commission had had its way, in place of the present prosperity 
the Cuban planter would be facing ruin and the world would 
be in the throes of a sugar famine.” 

About a decade ago the raisin-growers of California formed 
a cooperative marketing association with a view to improving 
the situation in their industry. Marketing conditions were 
carefully studied, packing and grading were vastly improved 


and the consumption of raisins was greatly increased by better 
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salesmanship and extensive advertising. As a result, the price 
of raisins was raised and the industry became highly prosper. 
ous. When the association was formed the annual production 
of raisins was about 70,000 tons. The higher prices greatly 
stimulated their production, not only in California, but also in 
other countries; and, as no successful attempt to control the 
acreage was made, the raisin industry rapidly expanded so 
that in California alone the annual production has increased 
to 225,000 tons. Thousands of acres of new vineyards have 
been planted in California, in Australia and in other countries 
and when these come into bearing the supply of raisins will 
reach enormous proportions. 

Despite the increase in production, the association did not 
see fit to lower prices and as a result the raisin-growers soon 
faced the problem of disposing of a growing annual surplus, 
As in the case of coffee, the situation was saved by a purely 
adventitious circumstance, which was the unprecedented de- 
mand for raisins due to prohibition. But even this new demand 
could not take care of the increasing surplus. The high price 
of raisins not only stimulated production but also destroyed 
foreign markets and checked home consumption. As a result, 
in 1920 the association was face to face with that Old Man 
of the Sea, an unmarketed surplus. In order to get this 
surplus out of the way of the new crop the price committee 
of the association set the price on July 31, 1921, at 33% per 
cent below the July price of 1920; and a year later it fixed 
the price for the carry-over, which amounted to about 35,000 
tons, at from 30 to 36 per cent under the price of July 31, 1921. 
However, despite this situation the committee fixed the price 
for the 1922 crop at one-half cent a pound above that of 1921. 
Owing to the high price, the domestic market is unable to 
absorb the huge supply and the export demand is almost 
negligible. “‘It is apparent,” says an authority, “that the 
price of raisins f. o. b. San Francisco is too high to include 
raisins for export.” 

Furthermore, foreign competition in our domestic market 
is becoming more and more formidable. The raisin-growers, 
seeing their prosperity slipping, are beginning to find fault 
with their association and are clamoring for a change of 


1 Western Canner and Packer, August, 1922. 
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leaders. The raisin industry in California is facing a crisis, 
the seriousness of which is just beginning to be realized. 

One of the most persistent demands that the grower shall be 
put in a position to hold his product for higher prices comes 
from our wheat-growers. The difficulties encountered in in- 
creasing the price of coffee, sugar and raisins apove the market 
price are as nothing compared to the difficulties of securing a 
super-market price for a staple crop like wheat. 

Wheat is a prime necessity. It is grown and consumed over 
practically the entire civilized world. Its consumption is not 
materially affected by either sentiment or agitation. It is 
grown in almost all climes by a vast number of farmers; and 
any slight stimulus, such as an increase in price, readily brings 
about an increased production. It is non-perishable and lends 
itself easily to transportation. It is bought and sold freely 
on the exchanges of the world. Every shred of information 
concerning existing supplies, prospects for future supplies, 
condition of growing crops, strength of demand, etc., is eagerly 
sought; and an army of experts are constantly at work supply- 
ing this information. In a word, wheat is grown and con- 
sumed in all parts of the world and its price is fixed in a 
world market. Therefore when an attempt is made to raise 
the price above the market, difficulties of all sorts are met 
at every turn. The domestic price, if it be above the market, 
can be maintained in the face of the influx of foreign grain 
only by a high tariff. The large exportable surplus must be 
sold at a loss on the markets of the world and from the very 
nature of things this loss must be borne by the Government. 
The intermediate producer must be taken care of; for if the 
price of wheat is fixed to the miller, he in turn must be pro- 
tected in the price of his flour. Production must be regulated; 
otherwise the supply will swamp the regulating machine. The 
financing necessary for such an undertaking cannot be com- 
passed by private effort but must be undertaken by the Gov- 
ernment. And, fantastic as all this sounds, nothing less could 
enable the advocates of holding wheat for higher prices to 
realize their aims. Incidentally, I will point out that such 
regulation, if carried out even in the case of one staple crop, 
would be such a disturbing element that the Government would 
be called upon to come to the rescue, first, of every farmer, 


and finally of every business man in the country. 
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The third argument brought forward for granting credit to 
the farmers for holding their crops is that by cutting out the 
useless middle-man, it would enable them to deal more directly 
with the consumer, thus bringing about a radical reduction in 
marketing costs. Perhaps no other economic question is re. 
ceiving as much attention at the present time as the wide 
difference between what the farmer receives and what the con. 
sumer pays; and it is evident that if these intermediate costs 
could be reduced it would redound to the benefit of the producer 
as well as of the consumer. How much saving cooperative 
holding can make in this respect is a moot question the dis- 
cussion of which is outside the scope of this paper; but in 
passing I might suggest that, as far as I know, there is no 
evidence that the cost of marketing our staple crops is unduly 
high and furthermore that this plan of holding for higher 
prices calls for the paralleling of elaborate marketing machin- 
ery already in existence and predicates the storage of crops, 
the prices of which are still subject to all the risks and un- 
certainty growing out of the tyranny of Nature and the 
machinations of man. 

Those advocates of holding who claim that its object is, 
not to raise prices to the consumer, but to do away with the 
useless middle-man, should give proof of their sincerity by 
eliminating the element of speculation through hedging where- 
ever possible all crops put in storage. But as far as I have 
been able to observe, this precaution has never been resorted 
to; and the holding plan resolves itself into a gigantic specula- 
tion which might easily involve the farmer in confusion and 
ruin. 
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DISCUSSION OF THE AGRICULTURAL CREDIT 
PROBLEM 


THOMAS P. GORE 
Former U. S. Senator from Oklahoma 


lighten this audience, for I am not a specialist on the 

subject of Rural Credits. Discussions of this sort ought 
to be limited largely to specialists, and yet I presume that 
it is the prerogative of a layman to subtract from the sum 
total of human knowledge, and presumably that is my mission 
in this discussion. I think, however, that occasionally a lay- 
man may shoot a line of light across the situation, or at least 
reflect to the specialists what is passing through the mind of 
the laymen; and that is more or less important, because a state 
of mind is sometimes as stubborn a fact as a granite mountain, 
and sometimes as violent a force as a mountain torrent. 

I have just returned from the West; I know something of 
what is passing in the minds of the farmers. I am also some- 
what familiar with the history of rural credit legislation in 
this country. When I came to the Senate in 1907 I gave some 
attention to the subject. I found that in this country rural 
credit systems were fifty to one hundred and fifty years behind 
tural credit systems in the countries of Europe. In this self- 
governing Republic, rural credits were behind rural credit 
systems in the despotisms and autocracies of Central and 
Eastern Europe! 

I offered an amendment to the Agricultural Appropriation 
Bill in the early months of 1913, which created the United 
States Rural Credit Commission. This Commission visited 
Europe and made a study of European systems. It submitted 
a report. It recommended legislation looking to the estab- 
lishment of a system of long-time rural credits in this country. 
Time passed. Nothing was done. 

I then offered an amendment to the Agricultural Appropria- 
tion Bill in the early months of 1915, creating a Joint Com- 
mittee of the two Houses, to report and recommend legislation 
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upon the subject of long-time rural credits. This Committee 
consisted of three members of the two Committees on Agricul- 
ture and Banking of the two Houses. It prepared and sub- 
mitted a bill, which was enacted into the present law. This 
legislation was stubbornly resisted by private lending concerns 
who were the beneficiaries of the old system. Its constitu- 
tionality was challenged in the courts. Its constitutionality 
was sustained by the courts. The system has justified its 
existence. It has reduced interest rates on farm loans; it has 
caused private lending concerns to liberalize the terms of 
their loans. 

While this legislation was tied up in the Supreme Court, 
nothing was done in respect to short-time rural credits. When 
the constitutionality of the measure was sustained, I offered an 
amendment creating another Joint Committee of the two 
Houses, to study the subject of short-time rural credits. This 
was done in 1920 and was extended in 1921. This Joint Com- 
mittee expired, by limitation of law, on the 30th of last June. 
It submitted a report. It recommends legislation upon the 
subject of short-time rural credits. It bases the recommenda- 
tion upon the fundamental difference in the conditions attend- 
ing production in agriculture and those attending production 
in other industries or in commerce generally. The Committee, 
however, did not recommend the establishment of new machin- 
ery. It recommended the amendment of the Federal Reserve 
Act, empowering Federal Reserve Banks to extend short-time 
rural credits. There was, however, a minority report as to 
this particular phase of the Committee’s recommendation. 
While this Committee expired in June last, the members of it 
still have the subject under consideration. A meeting of 
Senators and Representatives was held in Washington 
very recently to pursue this subject to legislation. The 
President has already indicated that he would recommend 
short-time rural credit legislation in his forthcoming annual 
message. That there will be legislation upon this subject I 
think is an assured fact. That it is removed from the realm 
of speculation and uncertainty is as certain as anything in the 
future can be. It ought to be accepted as a fact. 

Our concern should now be addressed to securing the estab- 


lishment of such a system, on sound principles. There are 
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two sets of questions which arise from this situation: First, 
as to the form which the system shall take. Second, as to the 
functions which the system shall perform. In respect to the 
form or character of the system, there are several possible 
plans, which will undoubtedly receive consideration. The 
erection of an entirely new and independent system may be 
considered, although I regard that as the least possible of the 
plans to be reviewed. It is generally better to adapt an old 
system or institution to a new service than to create a new 
institution or organ itself for the performance of the function. 

The next plan is the consideration, and there are those who 
recommend the policy, of adapting the War Finance Corpor- 
ation to perform, as a permanent institution, the special func- 
tions which it has been performing during recent months— 
the extension of credit to the agricultural interests of 
the country. I assume this will receive most favor among the 
farmers themselves, because the system has shown a friendly 
attitude and has undoubtedly been fruitful of substantial 
services. 

Another plan is the devolving, either upon the Federal 
Land Banks or the Federal Reserve Banks, of the powers and 
functions of making short-time farm loans. This will per- 
haps be open to more serious objections. 

Still another plan might be the establishment of an agency 
to be connected with or auxiliary to either the Federal Land 
Banks or the Federal Reserve Banks. 

Now as to the functions to be performed by such a system, 
tural credits divide themselves naturally into two kinds: short- 
time credit for production purposes; short-time credit for 
marketing or distribution purposes. I believe the latter is 
the subject assigned for discussion on this occasion. It is the 
easiest phase of the subject to deal with because credits of this 
kind are based upon commodities, upon farm products, upon 
physical things in being. Warehouse receipts or elevator re- 
ceipts representing these actual commodities can easily be 
made the basis of credit and the basis of the credit system. 
Short-time rural credits for production purposes are more diffi- 
cult to deal with, as they involve all the risks and uncertainties 
incident to commercial credit—character, assets, collateral 
securities, personal securities, and other elements of risks which 
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are inseparable from loans made in anticipation of future 
production. 

A great many systems of short-time rural credit for pro- 
duction purposes have been established in the old world, but 
economic conditions are so radically different in Europe from 
those in the United States that European experience has shed 
very little light upon our problem. The Province of Manitoba 
in Canada is working out a system which seems fairly well 
adapted to the conditions which prevail in that Province, and 
there is such a similarity between conditions in that Province 
and in our Western States that we may expect to derive a good 
deal of light from a consideration of their success. 

The movement for a system of rural credits for marketing 
and distribution purposes has grown out of a state of mind 
which exists, and is growing more intense, among the farm- 
ers themselves. Our farmers believe (and perhaps with jus- 
tice) that the ordinary commercial banking system is not by its 
nature adapted to supplying them with the peculiar kind of 
credit which they need. I refer to the limitation of loans to 
thirty, sixty and ninety days. Even the extension of loans 
to six months would not enable the present commercial bank- 
ing system to meet the peculiar requirements of the farmer. 
The reasons for this have been indicated by Congressman 
Anderson.’ 

So far as this constitutes the limitation and so far as this 
is the reason why our existing commercial banking system 
does not meet the requirements of the farmer, it is no fault 
of our system itself, it is no fault of the bankers themselves; 
they are simply obeying the laws of the land and obeying 
the laws of their own nature. They could hardly be expected 
to defy the dictates of necessity. 

I think there is a belief, however, among the farmers, that 
the banks and the present banking system have not made the 
best use of their own capacity to meet the requirements of 
short-time rural credits. By comparison, the farmer’s loans 
are small; the expense of making these loans is therefore 
relatively high, if that makes any difference. They gener- 
ally run for a longer period of time. They are less liquid, less 


1 See pages 226-231. 
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merchantable. These loans are less desirable from the stand- 
point of a practical banker, in many instances, than the ordin- 
ary commercial loan. The banker simply reacts to these prac- 
tical considerations. The farmer feels that this has resulted 
to a greater or less extent in neglecting his requirements and 
needs for short-time credits. 

Now I believe that whatever substantial reason exists for 
this agitation is to be found in these considerations. The 
farmer is not free from the suspicion, it is true, that the 
recent deflation was too sudden, too rapid. I believe he is 
not free from the suspicion that the deflation was engineered, 
perhaps, by the credit interests of the country, who, by shrink- 
ing prices enhanced the value of their debts or securities. I 
believe this suspicion prevails, and I mention it as one of those 
psychological facts which it is vain to exclude from the 
equation. 

The crop of 1921 sold for $4,000,000,000 less than the crop 
of 1920. It sold for $11,000,000,000 less than the crop of 
1919. Most of it sold for less than the cost of production. 
This fact is a tragedy for the farmer, or for any other producer 
who markets his products for less than it costs to produce them. 

I had this experience, which may set the farmer’s point of 
view somewhat in relief. I was down in my State just a 
year ago. I had breakfast one morning on a dining car. I 
paid $1.25 for my breakfast. I could have dropped off in 
any town that I passed through, while I was eating, and with 
that dollar and a quarter I could have bought one bushel of 
corn, two bushels of oats, two bushels of kaffir-corn, and a bale 
of hay—with a little left to tip the waiter. That was what I 
ate for my breakfast. And it was a rather light breakfast 
at that! 

Whatever the economic conditions which brought about that 
ratio between supply and demand, it was a tragedy to the 
farmer. Think of the farmers in the great Corn Belt of the 
Northwest burning their corn for fuel, to keep themselves and 
their families warm, while men, women and children in our 
great cities were going hungry to bed! That is almost an im- 
peachment of our civilization! Producers cannot be expected 
not to complain when this condition prevails. 

Now I am more concerned, myself, to see a system estab- 
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lished in this country that will enable the farmers to get out 
of debt, than to see a system established that will enable them 
to get into debt! They have manifested a good deal of 
facility, as has already been indicated, in getting into debt. 
Farm mortgages in 1910 aggregated $1,800,000,000; in 1920 
they aggregated $4,000,000,000—an increase of 100% and 
more. 

I am not certain that our farmers do not, within certain 
limits, share an illusion which is common to a great many 
people: that credit, mere credit, can work miracles; that it can 
suspend the law of supply and demand; that it can change 
fundamental conditions. There is an illusion that credit, in- 
tangible and invisible, like gravity, is omnipotent. But even 
gravity has its limitations and has its seat in very material 
sources; and credit has its seat in very material sources and 
is subject to very practical limitation—the limitations of char- 
acter, assets and securities of various kinds. It cannot work 
miracles. There is no magic in credit. I am not sure but that 
this faith, this credulity as to credit is a part of a general 
confidence in legislation, which is an illusion shared to some 
extent by our farmers; that in a very large section of our 
citizenship a sort of superstition or fetishism has grown up 
in this country, and in other countries, with reference to the 
omnipotence of Congresses, legislatures and parliaments. It 
is one of the peculiar manifestations of the psychology of the 
time. 

There are those who seem to think that the omnipotent 
“ Be it enacted ” of the legislature can repeal the fundamental 
laws of economics. There are those who refuse to acknowl- 
edge that there are certain fundamental laws of nature which 
defy the acts of a legislature. Farmers are not peculiar in 
entertaining this illusion: it embraces a very large section of 
our citizenship. 

Our economic troubles are largely the inevitable consequence 
of waging and winning the great war. The boys who sleep 
under the lilies of Flanders and of France paid their part of 
the price. They are not here to complain, either of the high 
cost of living or of the low cost of dying. Those of us who 
survive them can complain, and we do complain, of the in- 
evitable consequence of the waging and the winning of the 
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great war. We are not willing to separate our economic 
troubles into those which are remediable and those which are 
irremediable. We are not willing to limit our treatment to 
those economic ills which will respond to treatment: we are 
searching for the philosopher’s stone; we are searching for 
impossible remedies, in some instances, for incurable troubles. 

Our statesmen, our politicians, are not altogether to blame. 
They prescribe the remedies which they think the people want; 
not always the remedies which they think the people need. 
What would you think of your physician if you called him in 
and he made a study of your symptoms, diagnosed your 
troubles, gave a prescription for you to follow? You looked it 
over and said, ‘“‘ Doctor, I don’t like the taste of this medicine 
and I won’t take it! ’’—“‘ Well, in that case I will give you an- 
other.” He writes out another prescription and you look it 
over.—‘ I don’t like this; I don’t like the feeling which I ex- 
perience when I[ take this medicine, and I won’t take it! ’’— 
Well, the doctor, being of an obliging turn of mind, says, “ If 
that is true, I won’t insist upon your taking it. What kind of 
medicine would you like to have?” And you suggest that a 
little cocaine has an exhilarating effect, or a little of one 
of those spirits exorcised by the Eighteenth Amendment. And, 
responding to your suggestion, he prescribes what you desire 
to take. What would be your judgment of a physician of 
that kind? 

I think there are some things which can be done to relieve 
part of our economic troubles. The cancellation of the Euro- 
pean debts is not one of them. That may be set down on the 
schedule of impossibilities. No political party will survive that 
advocates it; and no public man will survive who advocates it. 
We cannot expect those people to sin against the law of their 
own being—they will not do it. You have to search for other 
remedies that are practicable. I think there are remedies, but 
I doubt if men in public life will prescribe them, because if 
they should prescribe them, I believe that public opinion would 
retire them to private life. I dislike to make suggestions of 
this kind, dislike to reflect upon the courage of our public 
men, but they, like other human beings, respond to the law of 
self-preservation. 

While a readjustment of European debts might contribute 
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to the recovery, I doubt if it would be undertaken. The farm- 
er’s troubles do not lie primarily in his lack of credit, they lie 
in his lack of purchasing power. Following the war, Europe’s 
purchasing power collapsed. When an American farmer pro- 
duces ten bushels of wheat, he must find a foreign market for 
three or four bushels of the ten; when an American farmer 
produces ten bales of cotton, he must find a foreign market for 
from four to six bales of cotton, and, failing to find a foreign 
market, when that surplus is thrown back upon the home mar- 
ket it breaks the price of the product and it breaks the farmer 
who produces it. When Europe’s purchasing power vanished, 
when our farmers lost their customers abroad, their purchasing 
power vanished, their debt-paying power vanished. They 
could not pay their debts at the bank or at the stores. The 
farmers could not purchase from the merchants; the merchants 
could not purchase from the manufacturers; the manufacturers 
could not purchase raw materials from the farmer or coal and 
metal from the mine operators. This resulted in turning mil- 
lions of men out of mills and mines, out of factories and for- 
ests ; it has occasioned our unemployment; it has occasioned the 
present stagnation. 

It was not primarily a question of credits, it was largely 
a question of customers. The reason I suggested that some- 
thing might be done to enable our foreign customers to recover 
their lost purchasing power was because it is not of advantage 
to America or to the American farmer to live in a ruined world. 
Political independence of sovereign nations is the leading doc- 
trine and dogma of international law and of international 
relations. Perhaps it might be said to be the leading fact, 
although as to the smaller nations it is a fiction and not a fact. 
But in respect to the economic independence of nations there 
is no such thing. Interdependence is the economic relation- 
ship that subsists among nations, and that must subsist among 
nations. America and Europe, in a sense, are Siamese Twins. 
The other twin is sick—I will not say past all healing, but the 
other twin is sorely sick. The illness reacts upon America; 
and no sort of credit institutions or manipulation will entirely 
meet that situation. 

There is a demand for short-time credit legislation on the 
part of the farmers which is well founded; which is just and 
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practical. I had an interview with the State President of the 
Farmers Union of Oklahoma only a few days ago. I asked 
him to summarize the demands of the farmer for rural credit 
legislation. His answer was: “‘ Make it as easy for the farmer 
to obtain credit as any one else”. He meant that when the 
farmer has character, has assets, has security, he ought to be 
able to obtain credit when he needs it with as much facility and 
on as favorable terms as any other borrower. This has not 
been so in the past. It is notso now. It ought to be made so 
as far as legislation can accomplish that end. This demand 
is just and reasonable and should be met by just and rational 
legislation. It seeks no panacea. It does not exact an im- 
possibility. 

There are certain observations that I should like to submit 
in regard to the methods now being adopted by the farmers 
for the orderly marketing of their products, and by which they 
may take a trade profit for storing their own produce and 
marketing it as the demand requires, but space forbids. This 
is being done in the Southwest by the Wheat Growers’ Co- 
operative Marketing Association and the Cotton Growers Co- 
operative Association, and it is meeting with a considerable 
measure of success. It would, of course, be dangerous, as sug- 
gested by Mr. Pope, for farmers to hold their crops, resulting 
in too large a carry-over against a coming crop, breaking the 
price of both the old and the new crop. That would be dis- 
astrous to the farmers themselves. 

There is one problem which the farmer has to wrestle with, 
which may be the riddle of the sphinx, which I wish to submit 
before I close; and that is the weather risk inseparable from 
agriculture. In 1910 the farmers produced 11,500,000 bales 
of cotton in this country; they marketed the crop for $809,- 
000,000. The next year, in 1911, they produced 15,500,000 
bales of cotton—4,000,000 bales more than the year preceding. 
They marketed that crop for $749,000,000. They sold 15,- 
§00,000 bales of cotton in 1911 for $60,000,000 less than they 
received for 11,500,000 bales the year before. This additional 
4,000,000 bales, which served the needs of mankind, penalized 
the men who produced it to the extent of $60,000,000 in the 
market price, not to speak of the additional cost of gathering 
and marketing the 4,000,000 additional bales. Corresponding 
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figures as to wheat and corn could likewise be cited. It is to 
be expected that the units of a large crop will be sold at less 
per unit than a small crop, but when the aggregate received 
for a large crop is less than that received for a small crop, 
there is a penalty and a fine levied upon the producers of this 
country, and a penalty levied upon them for ministering to 
the wants of the human race. 

Whether the problem can be solved, I know not; whether 
it be the riddle of the sphinx I know not. China made an 
effort at its solution centuries ago; but space forbids that | 
should embark upon this Chinese experiment. Our rural 
credit legislation should be based upon sound principles. It 
should be based upon the actual needs and requirements of the 
farmers. It should enable them to recover their prosperity, so 
far as that can be done by wise and far-sighted legislation. 
The return and stabilization of agricultural prosperity will of 
necessity contribute to the prosperity of every other class that 
deserves to prosper. 
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HOW TO FINANCE FARMERS WITH LITTLE OR 
NO CAPITAL 


ROBERT D. KENT 
President, Merchants’ Bank of Passaic, N. J. 


in the activities of the Farm Credit and Marketing Con- 

ferences held for several years in Chicago. For two 
consecutive years I presented papers in which I endeavored 
to contribute practical thoughts on the solution of the problems, 
and while doing this I found I had received considerable 
education myself. 

I have since gathered up my own thoughts on the matter 
and additional ones that came to me from various sources and 
formulated them into a composite plan for financing farmers 
with little or no capital. Before presenting this I should like 
to quote Mr. Leonard G. Robinson, who was for a time General 
Manager of the Jewish Agricultural Aid Society and later 
became President of the First District Federal Farm Loan 
Bank. He says: 


lL was my privilege some five or six years ago to participate 


We all know the economic waste, the moral bankruptcy, the civic and 
social sterility of farm tenancy. ... Thirty-seven per cent of our total 
farming population are tenants, an increase of sixteen per cent over the 
preceding census, and yet as far as I know no serious at‘.mpt has ever been 
made to attack the problem rationally and comprehensively. . . . The vast 
majority of our immigrants are farm born and bred. . . . What could not 
be accomplished with some of the best European farming material right in 
our midst if given a chance for land ownership, which, to them, is the 
emblem of nobility? ...I have often wondered why American philan- 
throphy, American statesmanship, American enlightened self-interest, has 
so long overlooked a field of activity so pregnant with good, so fruitful in 
results, and yet so consonant with sound business and financial principles. 


You are all in a measure familiar with the evils of farm 
tenancy, but as the matter is contemplated these become more 
serious. The general practice tends to impoverish the land 
and decrease its productivity. The ill effect upon the families 
of the tenant farmers is to my mind appalling. Asa rule they 
do not become identified with the religious, social, or political 
activities of the communities in which they reside. This was 
very ably shown by an article in the Saturday Evening Post 
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a few years ago by a professor in a western agricultural college, 
who wrote on the topic, Where Shall We Live Next Year? 

In order to simplify the study of the question the farmers 
may be divided into four classes: first, those who are well-to- 
do and need no financial assistance (about 10 per cent of the 
total number); second, about 25 per cent who can qualify 
for assistance from the Federal Farm Loan Banks; third, about 
fifty per cent, who, by a cooperative system, could finance them- 
selves; and fourth, about fifteen per cent who have practically 
no capital. I have worked out a plan for a cooperative organ- 
ization for the third class, but on this occasion I wish particu- 
larly to submit a plan to help the fourth class and at the same 
time benefit society at large. 

As a result of my thoughts on the general subject, and mak- 
ing free use of those of others, I have developed a plan of 
financing which I think is as promising as any that can be 
devised. It is herewith submitted in outline. 


The Composite Plan 


Legislation should provide for the organization of a cor- 
poration on a semi-business and semi-benevolent basis, in which 
the dividends on capital invested shall be restricted to five 
per cent, or, in a contingency to be later specified, six per cent. 
Control of the corporation should be neither commercial nor 
political, but about as follows: directors or trustees are to be 
the Secretary of the Treasury, the Secretary of Agriculture, 
and one appointed by the President of the United States from 
each of the Federal Loan Bank Districts; and an equal number 
to be selected by the stockholders ; and three members appointed 
by the Governors of the three states which, by the last census, 
show the largest agricultural interests. The trustees subject 
to election are to be chosen by the holders of the common stock 
of the corporation. The law should provide for an issue of 
preferred stock which shall not participate in the voting privi- 
leges, but which shall be made more attractive for investment 
than the common stock by being entitled to dividends of six 
per cent before any dividends are to be paid on the common 
stock, except that under the contingency before alluded to the 
dividends may be increased to seven per cent. The authorized 
amount of the preferred stock should be twice the amount of 
the outstanding common stock. 
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The corporation should buy large tracts of raw or un- 
developed land and prepare one-third or one-half of each 
tract for settlement. Upon each tract or colony should be 
placed one fully equipped farm of high standard, with a super- 
intendent and a qualified assistant or foreman in charge. The 
farms, which have been prepared by the erecting of plain but 
comfortable houses and the necessary barns, etc., are to be sold 
to those willing and able to buy. The terms of purchase should 
be as easy and the price as low as they can be made after 
bearing a proper share of the general expense and a small profit 
to go towards the dividends on the outstanding stock. If 
purchasers cannot be found with capital enough to make a cash 
payment sufficiently large to warrant a mortgage for the 
balance, let the farms be given to farmers on the tract, on the 
following basis: The candidates should undergo a rigid 
examination to disclose their fitness for the career they propose 
to follow, and as far as possible, their prospects of success. If 
this examination, including a review of their past history, is 
satisfactory, the contract should be made and should provide 
that the operations of the farm be under the direction of the 
superintendent of the colony and at its risk. The farmer 
should be charged with the stock implements and supplies given 
him and be given credit for the proceeds of the farm. When 
a credit balance accrues to him sufficiently large, it may apply 
towards the purchase of the farm and a mortgage be given for 
the balance due. If the farmer cannot make good, his case 
should be reviewed by a properly constituted board or com- 
mittee having charge of the workings of the system in the 
locality, to which body power should be given to terminate the 
contract. This, under a proper system of investigation and 
examination prior to making the contract, should be of infre- 
quent occurrence, as a favorable outcome could be looked for, 
except in cases of protracted drought or crop failure. 

On each central or colony farm there should be engaged a 
certain number of young men of eighteen years and upwards 
who might be considered as cadet farmers. These should be 
paid wages and after a course of two or three years should 
graduate into contract farmers on separate farms. There 
should also be a number of young women, under the charge of 
a competent matron, to look after the dormitories and cooking, 
and to perform light and suitable work on the farm. 
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There should be some courses of instruction for the young 
people carried on for say four or five evenings each week, ex- 
cept in seasons when work might be heavy. 

Cooperative buying and selling should be carried on by the 
central farm and the separate farms of the colony. Each 
headquarter farm should have tractors and other improved 
machinery for use on the several farms of the colony. Many 
private individuals and companies make large amounts of 
money by buying up large tracts and improving them and sell- 
ing to farmers. While the organization proposed is not to 
be a money-making venture it should be carried on under 
business principles and be made to pay its way, and if possible 
moderate dividends on the invested capital. If one-third or 
one-half of each large tract is sold at a price to net no profit 
on the transaction it is not unreasonable to expect that after- 
wards the balance of the land could be sold at a fair advance 
in price. From this source there might result a profit sufficient 
to warrant an increase in dividends from five to six per cent on 
the common stock and from six to seven per cent on the pre- 
ferred stock. This is the contingency to which allusion has 
been made. 

If the operations of the organization should be enlarged so 
that more money is required, bonds could be issued against the 
mortgages on hand. For each $1000 of common stock and 
$2000 of preferred stock $4000 of bonds may be issued. Under 
this plan the bonds would represent about 57 per cent of the 
value behind them and should therefore be marketable at a low 
rate of interest. This would also be an item of profit. 

In order to induce capitalists to supply the needed capital, 
particularly the common stock, the government should go to 
some lengths to contribute to the success of the undertaking. 
The disposition to do this is generally shown in all proposed 
legislation along agricultural lines. I would, therefore, advo- 
cate that some help be extended to the end that an unreason- 
able burden and risk might not be placed upon the stock- 
holders. Just to what extent or how far this should go may 
be left to future consideration, but one suggestion is now made 
in this direction. It is that the national government should 
supply say one-half of the fund for this purpose, and the state 
in which a colony is started should supply the balance. 

After having agreed upon a good plan, it only remains that 
the ideas be converted into operating actualities. 
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THE INTER-ALLIED DEBT PROBLEM AND A 
STABLE MONETARY SYSTEM ABROAD 


ELIOT WADSWORTH 


Assistant Secretary of the Treasury and Secretary of the World 
War Foreign Debt Commission 


N writing about the Inter-Allied debts, particularly the 

| debts to the United States, I realize fully that it is a 

broad topic which has been discussed from many angles 

by our best minds. It is a subject fruitful of ingenious, even 

fanciful suggestions, leading into new and untried fields of 

finance and economics. Every day the Treasury receives 

letters offering plans for a settlement. We have a large cor- 

respondence with college and school debating teams seeking 

information upon which to base their arguments on cancella- 
tion, collection or some compromise plan. 

The grounds upon which cancellation is urged vary from 
high idealism to base self-interest—these two motives often 
becoming hopelessly mixed. We are told that the debt should 
be canceled on various high moral grounds, and in the same 
breath, that it might as well be canceled anyway as it has no 
value, or because collection will do us infinite harm. One 
well-known banker suggested not long ago that we should think 
seriously of canceling a part of the debt because our troops 
could not take their place in the trenches for many months 
after we entered the war. Shortly after, a man prominent in 
public life announced that no cancellation was necessary or 
called for and that collection was quite simple. 

In discussing this topic, I wish to make it very clear that 
there is no intention of entering upon the question as to whether 
we are ethically called upon to cancel. That question is one 
of personal judgment, regardless of the intrinsic value of what 
is to be given up. Opinions vary on this point as widely as 
they do over that burning topic of ‘ When should the United 
States have entered the war”. I am going to speak of these 
loans purely from a business point of view, and trust that my 
comments will be considered with that understanding. 
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There is a feeling that the Inter-Allied debts are in some 
way largely responsible for the wide fluctuations in foreign 
exchange, are killing the foreign trade of this country, and 
are to blame for the unbalanced European budgets and general 
chaotic conditions of finance. It is often suggested that can- 
cellation would work a sudden and complete cure for the 
difficulties under which the world is laboring. 

As a practical matter, what has been the real effect of these 
debts upon foreign exchanges, foreign trade, and European 
budgets? What is their actual contribution to the financial 
uncertainties in Europe? The notes lie dormant in the treas- 
uries of the creditor countries—England, the United States and 
France. I do not know just how much England and France 
may have collected since the Armistice, but the payments to 
this country have certainly had little effect upon foreign 
exchange. 

The total collections by the United States in three and one- 
half years ending last October were less than 125 million 
dollars, all representing special transactions outside of the 
war loans. They are briefly as follows: 

(1) Payment of seventeen millions as interest and sixty-one 
millions of the principal of a loan to Great Britain for the 
purchase of silver bullion from our Treasury at one dollar an 
ounce under authority of the Pittman Act. This silver was 
urgently needed in India. The market quotation was above a 
dollar with little to be had. An adequate supply could only 
be obtained by the melting of minted silver dollars and this 
was done. It was understood that this transaction was to be 
treated separately, the total loan of 122 million dollars to be 
paid in four annual instalments. Great Britain has met her 
payments on the dot. The pound sterling has meanwhile re- 
covered from $3.18 in February, 1920, to about $4.46 at 
present, which is less than ten per cent below parity. During 
this time Great Britain has also substantially reduced her in- 
debtedness in the United States by paying off Treasury bills 
and Government bonds. 

(2) Payment by France of interest on 400 million dollars 
of ten-year notes given for surplus property of the A. E. F. 
This purchase of material was a commercial transaction, and 


no doubt a considerable part of the property acquired has been 
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sold and the proceeds paid into the French Treasury. In total, 
this has required forty million dollars to date. 

(3) Payment by Belgium of interest on notes given after the 
Armistice for the purchase of supplies, amounting in three 
years to less than five million dollars. 

This is the sum total of the burden which the Allied debts 
to the United States have placed upon the exchange markets, 
which meanwhile have handled an export trade of twenty 
billion, imports of eleven billion, enormous invisible items 
which cannot be measured, and the exchange created by loans 
to foreign governments floated in this country of over two 
billion dollars. The relatively small amounts transferred from 
European treasuries to the United States can hardly be called 
upon to bear the blame for the fluctuations in foreign currencies 
as measured in dollars. 

As to our foreign trade, it is far below war figures but still 
has not dropped to the 1913 basis. With Russia and Asia 
Minor practically withdrawn from the world markets and other 
customers in Western Europe forced to the utmost economy by 
hard times and depreciated currencies, it is rather surprising 
that our exports have held so well. Regardless of the debts, 
every influence would lead Europe to buy from us only bare 
necessities and sell us everything which can be delivered and 
which we will take. 

As to the contribution of these debts toward the unbalancing 
of European budgets by interest charges, it is not in any way a 
factor, as no provision is made in those budgets for interest 
even as a contingent liability. 

I do not seek to minimize the importance of these war debts 
as a problem which must be met and solved in due course. 
They constitute a legacy of trouble from the World War 
which only time, hard work, patience, and forebearance can 
eliminate. The questions involved are now in world finance. 
The effect will be felt for many years no matter what is done 
with them. My point is that so far those debts have had little 
actual effect, except as they hang like a distant cloud upon the 
horizon of business, a cloud to which we have become rather 
accustomed. There are more important questions—political, 
financial and economic—which prevent the rehabilitation of 
Europe. Threats of war, wild inflation, constant crises over 
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reparations, all have an unsettling influence. The Inter-Allied 
debts resting quietly in treasury boxes add little to the immedi- 
ate difficulties. In time they must be dealt with in the wisest 
way, and whatever action is taken must have the full approval 
of American public opinion. A free discussion of this problem 
is helpful, but there are too many uncertain factors today for 
anyone to lay down a clear and definite solution. 

Nations like individuals must have credit or fall behind. 
The debtor nations must have capital for reconstruction and 
development. It can hardly be doubted that in the long run 
credit will be more quickly restored if the debts now outstand- 
ing can be settled in some businesslike way and the promises 
given by sovereign nations redeemed. 

There is a point in this discussion not often made, namely, 
that some day we may be the borrower; the European nations, 
the lenders. If the debts of this war are canceled, just how 
could we word our promise to pay so as to satisfy the lender 
that we would not in after years request cancellation on 
the ground that we had taken similar action in years gone by? 

In view of what has been said in some quarters as to the 
actions of this country in its réle of creditor, it is well to re- 
hearse the record in order that the facts may be more fully 
known. 

After the Armistice the United States continued its financial 
support to Europe on a liberal scale, not alone to clean up war 
liabilities, but to help meet the needs of old and new nations 
precipitately changing from a war to a peace basis. Loans of 
2% billion under the Liberty Loan Acts, and 84 million under 
the Relief Act were made, while much needed supplies were 
sold on credit by the Army and Navy to an amount of 575 
million, a total of 3,154 million dollars, or over 30% of the total 
loans which we are now discussing. That was a trying time 
and the money advanced was thought by some at least to have 
saved Europe from revolution and perhaps Bolshevism. 

In the spring of 1919 when interest came due on the loans 
the United States advanced the money needed by its debtors 
to make payment. In September of that year the Treasury 
announced that it was prepared to discuss the funding of the 
debts and “the funding during the reconstruction period, say 
two or three years, of interest on the obligations of foreign 
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governments’”’. Interest payments were thereby practically 
deferred for three years and before that period ended Congress 
created the World War Foreign Debt Commission with com- 
plete authority to accept bonds of the debtor nations in ex- 
change for the demand obligations now held and accrued 
interest thereon. The Commission was limited to taking bonds 
running not more than twenty-five years and carrying interest 
at not less than 414%, but there is no requirement for the 
amortization of the bonds during their life, or in fact for any 
amortization. The Commission may, in its judgment, fund 
future interest. 

By this Act the United States has taken an unusual step in 
placing an international negotiation in the hands of financial 
rather than diplomatic representatives and asking that the other 
nations should do the same. With Secretary Mellon as Chair- 
man, Secretaries Hughes and Hoover, Senator Smoot and 
Congressman Burton as members of this Commission there can 
be no question as to its character and caliber, or its ability to 
represent the taxpayers of the United States in handling an 
asset standing on the books at over ten billion dollars. The 
Commission is ready and anxious to discuss freely and frankly 
with the debtor nations their problems in connection with these 
debts. Some negotiations have already been undertaken. It 
is clearly to the advantage of the world financial situation that 
this Commission should continue its work with the full co- 
operation and confidence of the debtor nations. 

The action of Congress as regards the debt of Austria should 
be noted. When a plan was proposed for a loan by certain 
European nations to relieve the crisis which was impending in 
Austria, our Government was asked to waive its liens on 
Austrian assets and to postpone principal and interest payments 
for at least twenty years. Congress passed the Lodge Reso- 
lution giving the Secretary of the Treasury authority to act and 
the Secretary has notified the interested governments that he 
would act whenever called upon. 

This is our record as a creditor, a position never very popular. 
I had little to do with the steps taken and therefore feel more 
at liberty to say that it does not seem to show a hard-hearted 
and grasping disposition. 

That the Government has declined to consider cancellation 
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is not a just ground for criticism. It is doubtful whether there 
is any serious popular opinion in favor of such. action, and 
certainly there is no authority, without an act of Congress. The 
loans are part of the assets of the people of the United States 
represented by debts from nineteen nations, varying in quality 
from 100% good to 100% bad. They were made for a variety 
of purposes—not all for the fighting of the war. It would 
hardly be wise or reasonable to talk of lumping them together 
for cancellation without regard to the financial needs or desires 
of the debtors, with no assurance of the benefits which might 
accrue to mankind, and with no thought of the future effect of 
such action upon the value of a nation’s bond offered in time 
of stress as security for cash advances. 

If our people feel in their conscience that they should make a 
gift of part or all of these notes, that is an entirely different 
matter. Congress alone could take such action. 

As for the very practical question regarding the value of 
these debts, I am ready to venture the opinion that a consider- 
able portion can and will ultimately be paid, and further, that 
long before they are paid, the credit of at least some of the 
debtor nations will be re-established, their bonds confidently 
taken by investors, and their currencies stabilized in the exchange 
markets. This is not looking forward months but years—a 
considerable number of years, perhaps. It is not judging from 
the present situation or with any plan of readjustment in mind. 
I am considering the stability and wealth achieved by the 
peoples of Europe in the past with a firm conviction that their 
public opinion will not allow the present chaotic political and 
financial conditions to continue indefinitely. If it is not pos- 
sible to believe this, then we must expect to see a long drawn 
out and disastrous period. 

Europe has for generations been prosperous and produced 
a surplus of wealth, enough for her own capital requirements 
and vast investments throughout the world. Mr. Hoover esti- 
mates that before the war the rest of the world owed Europe 
thirty billion dollars. Sir Reginald McKenna expressed the 
opinion that England in spite of her sales of securities during 
the war still owns sufficient foreign securities to cover her debt 
to the United States two or three times over. Peoples that 


could achieve such results in the past will do it again. 
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The land, factories, transportation, are still available. Mar- 
kets and banking facilities are disorganized, but other wars 
have wrought havoc in the business and commercial organi- 
zation of the Continent. The people are there with new gen- 
erations coming on who will have the desire to progress, to im- 
prove their own condition, and lay by savings for their chil- 
dren. Past generations found ways of carrying on commerce 
and built a business structure which, in the years before the 
war, surpassed anything the world has ever known. Is it too 
optimistic to believe that generations to come can rebuild this 
structure and even to hope that with the experience of the past 
the new will be better, more practicable, and more productive 
than the old? 

With new inventions, new applications of science, improved 
standards of living and normal growth of population, the 
business of the future must steadily increase in volume. The 
debts of today will not look so overwhelming in the years to 
come as they did even four years ago. 

Already England has announced in no uncertain terms her 
intention of paying principal and interest in full. This will 
not be easy. It will require good management and much 
sacrifice. It is one more example of the spirit from which 
has grown the proud statement that ‘“‘ England pays her debts ”. 
It is this very spirit which for a hundred years has made the 
pound sterling a standard of value wherever business is trans- 
acted. This attitude of the British is not merely a gesture. It 
is backed up by the payment of one hundred million dollars 
in the last thirty days on account of interest. Incidentally 
this removes from the debate as to the value of the Allied 
debts over forty per cent of the total. 

There is no particular plan or formula which statesmen can 
adopt to restore their nation’s credit. England and the United 
States have taken the lead, each in its own way, in meeting 
their financial problems. The people alone can carry the 
financial burden left by the war. The people must support 
their leaders who levy the taxes, must pay the taxes, and then 
see to it that the money is wisely and economically spent. 
Just as soon as any nation is able to balance its budget and 
get on the “ pay as you go” basis, many of its troubles which 
seem insurmountable will disappear. 
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Inflation and the issuing of internal loans can be stopped. 
The confidence of outside nations in the currency and the credit 
of the nation will automatically increase. 

Some nations are better placed than others by reason of their 
ability to export and will regain their equilibrium more quickly, 
Each nation that achieves stability will make it easier for its 
neighbors to do the same. Again I am basing this judgment 
upon a confidence in the ability of the peoples of these nations 
to face their problems and solve them, to rebuild what they had 
before and create the stability which is vital to their life 
and industries. 

So much for the question of the Allied debts to the United 
States, which might be summarized by saying that the United 
States was by no means an illiberal lender; has not so far 
proved to be a hard-hearted creditor; would be glad to talk 
with the debtor nations in an effort to ease the burden of 
their debts during the difficult times of the present; but does 
not feel that the present is a time to consider cancellation, nor 
that in view of our knowledge today cancellation can be 
considered as a way out. 

I sometimes wonder whether our own people realize how 
near the United States has been to the dangers of an un- 
balanced budget with its attendant evils. Now that the elec- 
tion is over, to speak of what the Government has done may 
sound less like a campaign speech and be taken without a 
discount for party prejudice. 

We have kept away from a deficit in the national budget; 
have reduced our expenses from five and one-half billion in 
1921 to something over three and one-half for the current year; 
and have reduced our debt nearly three billion dollars. These 
things have not simply happened. They have been the result 
of good management. Heavy taxes have been imposed and 
collected and expenses have been reduced. The results show 
for themselves. 

The Government took perhaps its most important step in 
reducing the budget when the railroads were turned back 
to their former owners. We took them over on January I, 
1918, and held them for twenty-six months. The cost to the 
Treasury of this adventure has been estimated by the Director 
of Railroads at one billion two hundred million. During that 
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period the Government, finding itself in the position of banker 
for these roads, invested over a billion one hundred million 
dollars in their securities. 

When the roads were turned back the guarantee of income 
was continued for the first six months of private management, 
ending September 1, 1920, at a cost estimated to be over five 
hundred million dollars. Suppose we had temporized with 
that difficult problem, had postponed the step of turning the 
roads back for months or years, what would our budget have 
looked like today ? 

We had, after the war, in common with every other Gov- 
ernment, the problem of cutting down the ordinary running 
expenses of every department, grown beyond all reason in 
the rush and pressure of war. It so happened that the long 
discussion regarding a budget was ended in the spring of 
1921 and a strong law passed. Through President Harding, 
with the aid of the Bureau of the Budget and all the executive 
departments of the Government, a most drastic reduction in 
expenses was brought about. Not only were activities reduced 
but greater efficiency in operation and better results from 
money expended have saved millions. There is now in Wash- 
ington a business organization for the Government which 
the President calls together twice a year. It is unique in 
Government management and has served an extraordinary 
purpose. Every bureau chief in every department comes to 
these meetings and hears from the President himself of the 
financial situation. 

In the drive for efficiency and economy, methods and 
customs as old as the Government itself have been thrown 
aside. It is not necessary to go into details, but a few examples 
of what was accomplished will serve to emphasize what was 
needed and what was done. 

In the Treasury it was found that over twenty offices were 
buying supplies. In the very near future, only one office will 
do all the buying for the Treasury. It will be managed by 
experts who do nothing but purchase. It will standardize 
supplies, buy in large quantities, pay promptly in order to get 
cash discounts. In short, it will be businesslike. 

In the Treasury, there were a dozen or more little stock 
rooms, each keeping its own shelves filled, each with a set of 
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records more or less efficient. Shortly, there will be one gen- 
eral stock room with an up-to-date system of stock-keeping. 

In the past, one department might be selling a surplus of 
material at sacrifice prices while another was buying the same 
material at market prices.. This has been stopped. No pur- 
chase is now made without applying first to a central office 
which keeps a record of all surplus material available anywhere. 

The Government’s annual storage and rental bills run into 
millions. In the same city Government-owned space con- 
trolled by one department might stand empty while another 
department paid good money for rental space. This has been 
done away with by establishing a Federal Real Estate Board. 
As one example of the result, scattered Government activities 
in Chicago were moved into Government buildings, permitting 
the cancellation of leases costing $200,000 annually. 

The Government’s transportation bill runs as high as eighty 
million dollars a year, exclusive of the Post Office. A Federal 
Traffic Board has been created which studies the routings and 
nature of shipments in the interest of efficiency and cost. 

It is often said that America, with her youthful strength 
and spirit, must point the way of salvation to the European 
nations. Is it assuming too much to believe that in these times 
of financial stress when governments are laboring under bur- 
dens greater than ever before known, we have pointed one 
clear line of action in drastically applying better methods of 
management to our Government affairs? We, having faced 
the situation, cut our expenses down, and vigorously enforced 
adequate taxes to meet these expenses. England has done 
the same. Some of the smaller nations in Europe have sub- 
stantially reached a position of stability and their exchanges 
already reflect an improved confidence. 

In spite of the alarms and crises, the productive work goes 
on and little by little the basic condition of commerce im- 
proves. The United States has maintained her equilibrium by 
keeping her finances on a sound basis. By the mere fact that 
we are sound and determined to stay so, we may offer an op- 
portunity to others for obtaining the capital or credit so 
essential in the first years of recovery. 

Just so far as other nations put their house in order, they 
will be able to obtain assistance, not in loans from Government 
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to Government, but because by good management they will 
regain the confidence of the investment markets and may apply 
to them as in pre-war days. More business in Government, 
more regard for the financial reputation and standing of each 
nation, will restore the stability so lacking today and so 
necessary for the future. 
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HE value of the limitless issues of paper currency in 
Central Europe continues to evaporate much after the 


fashion of benzine when poured into a saucer. The 
outstanding German note circulation has been as follows: 


2,000,000,000 marks 


In the single month of March, 1922, the increase was 
12,000,000,000; in July, 20,000,000,000; in August, 48,- 
000,000,000; in September, 78,000,000,000; in October, 153,- 
000,000,000. The rate of increase at the present time is in 
excess of 60,000,000,000 per week, which without a continu- 
ance of the geometrical rate of progression, means 240,- 
000,000,000 per month, or 3,000,000,000,000 per year. 

Inflation in Europe is now primarily a reflection of budget- 
ary difficulties. It is quite beside the point to contend, as 
many have done, that there is a deliberate policy on the part 
of the bankers to inject money into the channels of circulation 
at a rate more rapid than that at which the volume of goods 
to be exchanged is being produced. The bankers are not 
responsible agents in the matter; the money is printed for the 
purpose of meeting government obligations which, under 
present conditions, cannot be met in any other way. If gov- 
ernment revenues from taxation or from loans are not sufficient 
to meet unavoidable current obligations, there is no other 
alternative to the issue of paper money. The only remedy 
for this situation is to balance budgets. 

It is a very old problem with which we are here concerned. 
You are all no doubt familiar from your reading of history 
with the nefarious practice of the kings of the Middle Ages, 
who periodically called in the coins of the realm, reduced their 

[292] 


\ 
t 
f 
t 
t 
I 


| | 


THE PROSPECTS FOR STABLE MONEY ABROAD 163 


weight or fineness, and then returned them to the channels 
of circulation at the same old face value, thus procuring for 
the royal treasury the funds required. Historians really 
should not have scolded the kings for this practice as they have 
done; for, so long as it was necessary to defend the realm from 
foreign invaders or, as the case might be, to wage a vigorous 
offensive abroad on the principle that the best defense is a 
strong offense, particularly if it is conducted in the enemy’s 
territory—it was necessary for the king to raise funds with 
which to give protection to his loyal subjects. In those days, 
taxation machinery was ineffective, and there was, in any event, 
no large supply of liquid funds available. 

The reason why I believe we should be charitable to the 
kings is that we, the people, have followed the same practice 
since we have been rid of the kings. During the French 
Revolution, in the American Revolution and in our own Civil 
War, we had no more regard for the sanctity of the established 
currency than did the kings of earlier days. It is true that 
we did not debase the metallic currency. Instead, we had 
learned the advantages of paper money, of government promis- 
sory notes. We therefore made an improvement upon the 
kings’ methods. It was less costly to issue irredeemable paper 
notes, and, once the printing presses were in good working 
order, it was much quicker than tampering with the metallic 
money. Again, I have a great deal of sympathy in this con- 
nection with the French and American Revolutionists. They 
possessed no effective taxation machinery; it was before the 
days of well established bond markets and investment banking 
institutions, and thus there were no other means of procuring 
adequate liquid funds for the purposes in hand. There was 
less excuse, it is true, during the Civil War, so far at least as 
the North was concerned; but even here it needs to be borne 
in mind that at that time our investment banking machinery 
was but little developed, and under all the circumstances that 
existed it is easy to understand why a partial resort to the use 
of irredeemable paper currency was inevitable. 

t is very interesting to note that in the fifty years preceding 
the Great War it was commonly believed that society had 
learned that it was absolutely essential to keep the fiscal and 
monetary functions of government separate. The fiscal oper- 
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ations of the government constituted one problem, and the 
maintenance of a stable standard of value, the issuing of cur- 
rency for the requirements of trade, constituted another and 
wholly separate problem. This was delegated to banking in- 
stitutions, lest the treasuries fall into temptation. 

Then came the Great War. Every belligerent nation of 
Europe under the tremendous pressure of war financial require- 
ments again descended from grace. Like the kings of the 
fifteenth century when the enemy was at the gates, the people 
of the twentieth century once more debased the currency in 
order to get the indispensable revenues required. The methods, 
however, showed a still further refinement; for now, in the 
main, instead of mutilating the metallic currency or issuing 
government promises to pay, the banks, theoretically auto- 
nomous, were called upon to do the issuing. We did indeed 
accumulate the metallic currency in the coffers of the banks, 
but we found it more effective to use it there as a basis for 
note issues, than to return it reduced in size and fineness to 
the channels of circulation. We do not need to flatter our- 
selves in the United States that if the war had continued for 
two or three more years that we could have avoided currency 
debasement. Indeed, as it was, the Federal Reserve managers 
found it a matter of expediency to formulate their policies in 
the light of Treasury requirements. 

It is no part of my purpose to justify the fiscal practices of 
mankind in time of war or give consolation to the demon 
inflation. No doubt society has been even stupider than would 
seem to have been necessary. But there is little to be gained 
now in raising a whole series of “ ifs”” with a view to indicating 
that the inflationary evils of the war might have been in con- 
siderable measure alleviated. The plain truth is, whether we 
like it or not, society is either unwilling or unable in a great 
war to prevent a progressive demoralization of the currency 
system. 

The war, however, has now been over for a period of four 
years, and it would seem that the time ought surely to be 
approaching when a return to stable monetary conditions might 
be hoped for. While it is generally conceded that during the 
war it was impossible for any belligerent nation to avoid in- 
flation to a greater or lesser degree, it is contended by many 
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that there is no excuse for a continuation of this process now. 
Some nations, indeed, have made great progress toward a 
return to financial normalcy. Others have not. 

Perhaps the most interesting contrast is presented by France 
and Germany. Both have unbalanced budgets; but, while 
Germany meets the deficiency through the issue of Reichsbank 
notes, France meets it by the sale of bonds to her citizens. It 
is contended that Germany has brought all her present evils 
upon herself because of an unsound method of meeting govern- 
ment deficits—if she had applied the methods used by France 
and met her government deficits through loans rather than 
through the issue of new banknotes, she would now be in as 
strong a financial position as is France. 

Without attempting to discuss the question whether under 
the conditions that have prevailed in Germany since the 
Armistice it would have been possible to float internal loans 
equal to the amount of the annual government revenue de- 
ficiencies, I wish briefly to analyze the French situation for 
the light that it may throw upon the prospects for stable money 
in France. 

The French financial and fiscal situation is a complicated 
one, and I can here present only the net results of my analysis. 
I shall be glad, however, to furnish details to anyone who is 
interested. The annual net increase of indebtedness of one 
sort or another of the French government is as follows: 


The accounts for 1922 are still open; hence some estimating is 
required. The figures include 22,300,000,000 in the so-called 
recoverable budget; one billion for posts, telegraphs and tele- 
phones ; and approximately three billions in the general budget. 
The original estimates indicated a deficit in the general budget 
of 1,320,000,000 ; but it is now officially admitted that it will be 
nearly two billions, while former premier, Caillaux contends 
that it will be four or five billions. In the light of post-war 
budgetary histery an estimate of three billions would seem 
to be conservative. 

The 1923 French fiscal situation is officially stated to be more 
serious. The probable deficit in the general budget is ad- 
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mittedly three times what it was the year before, or approxi- 
mately four billion francs; and still the Finance Minister is 
attacked by French students of the problem as being alto- 
gether too optimistic. Berenger, the Rapporteur of the Finance 
Commission of the Senate, for example, estimates the deficit in 
the general budget at seven billions. If the French spend the 
same amount in the recoverable budget next year as this—as 
they apparently plan to do—the total deficit, including posts, 
telegraphs and telephones, will doubtless be in excess of twenty- 
eight billions. 

While it is generally admitted that the French fiscal situ- 
ation is difficult now, it is confidently assumed by most people 
that great progress is being or is about to be made. That 
there is no warrant for such an assumption for 1923 has al- 
ready been indicated; but let us look further ahead—for a 
period of eight years. 

On June 30, 1922, the French domestic debt stood as 282 
billions. At the end of this year it will be over 290 billions. 
Within the next three years, sixty billions more is to be ex- 
pended on the devastated areas... This would bring the do- 
mestic debt up to 350 billions. There are few, either in or out 
of France, who would contend that during the next three years 
the annual deficit in the general budget will average less than 
five billions. If this proves to be the case, France will have a 
total domestic debt of 365 billions in 1925. At 5%—the yield 
on French bonds has recently been as high as 614 %—the inter- 
est charge alone on this huge total would be over eighteen bil- 
lion francs, almost equal to the total taxation revenues of 1921 
and 1922. A similar estimate has recently been made by 
Edmond Thery, editor of L’Economiste Européen. Besides 
interest there are the following important items of expenditure: 


(Year 1923) (francs) 
Military expenditures 5,000,000,000 
Department of Finance (Treasury) ........ 1,800,000,000 
Department of Interior .................... 214,000,000 


1A later estimate by the Minister of the Devastated Regions puts the 
amount at go billions. 
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The remainder of the list need not be enumerated in detail. 
Suffice it to say that the total for general administration, ex- 
clusive of interest, of pensions, and of the military establish- 
ment, equals 5.8 billions. For 1925 we may therefore con- 
struct a rough table of expenditures as follows: 


Expenditures, 1925 (francs) 
Administrative departments .......... 58 “ 
Military establishment ............... es 


Suppose now we assume a 50% cut in military expenditures— 
all that the most optimistic could possibly anticipate—we 
should still have a total expenditure of 31.3 billions. Let us 
also assume that meanwhile France is given a “ Director of 
the Budget” with power, with courage, and with a command 
of language—both sacred and profane—equal to that of our 
own Charlie Dawes. Would not this make a vast difference? 
It might conceivably lop off one billion francs—17 per cent 
of the administrative departments’ budget. Such a reduction 
—far greater than that made by Dawes—would still leave the 
total expenditures in the neighborhood of thirty billions. 

To reduce expenditures, once sanctioned, is all but impos- 
sible, however much we may preach about the need for 
economy. “If,” to quote a French economist, “the rythm 
of our appeals to credit does not slow up, by 1926 the im- 
compressible expenses” will absorb the great part of the 
taxation revenues, leaving an annual deficit between 1925 
and 1930 of at least ten billion francs, which would 
carry the total about French domestic debt in 1930 well 
beyond 400 billion francs. At five per cent the annual 
interest charge at that time would be in excess of twenty 
billion francs, a sum greater than the entire receipts from 
taxation at present. It is this huge interest burden, inher- 
ited from the war and the intervening years, that threatens to 
break France financially. It needs always to be borne in mind 
that an annual deficit of ten billions adds, at five per cent, a 
half-billion each year to the interest burden. 

But cannot this domestic debt be refunded at lower interest 
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rates? The answer is, I think, not so long as the budget re- 
mains seriously unbalanced. In fact, the rate on French bonds 
has recently been increasing, as the truth with reference to 
the situation has been more clearly revealed. The French 
Finance Minister would like to refund now, but he cannot, be- 
cause it would have to be at rates higher than those prevailing 
at present. 

There is a widespread notion that domestic debts are of no 
concern or moment. If a nation owes itself it is neither rich 
nor poor. What the people turn over to the government in 
taxes comes back to them in interest on bonds. Therefore the 
domestic debt could be repudiated without any loss to the 
nation. This is a fine bit of abstract theory; but as a concrete 
problem in fiscal administration, we find that some people 
would be made richer and others poorer by the process of 
repudiation. The prospects are therefore that no financial 
minister will dare suggest repudiation of the domestic debt. 
It may be added that if it were repudiated there would be a 
rude shock to the financial system in general—a shock that 
would hardly make for stability of monetary values. 

It remains to be pointed out that the foregoing figures make 
no allowance either for the foreign debt of France or for re- 
paration receipts.* If France were paid reparation claims in 
full and her own debts were at the same time remitted, the 
budget in the text ten years would still be unbalanced, unless 
taxation can be very greatly increased. On the other hand, 
if France gets no appreciable reparation payments, and if at 
the same time her Allies in the recent war insist upon payment 
of the war debt, approximately two and one-half billion francs 
a year for interest will be added to the French fiscal 
requirements. 

What now of the possibility of increasing French taxes from 
eighteen or nineteen billions to over thirty billions in the course 


1 The French government’s foreign debt (public and private) amounted 
to about 75 billion francs at the rate of exchange current March 31, 1922. 
Of this total over 8 billions are owed to private parties, the interest on which 
is currently met, and the principal of which is reduced from time to time. 
Over against this 75 billions, the French government has some offsetting 
credits, chiefly represented by war and post-war loans to Italy, Belgium 
and other countries. On December 31, 1921 these government loans aggre- 
gated 15.6 billion francs. 
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of the next eight years. Should not the reconstructed areas 
yield considerable revenue, and in general is France not able 
greatly to increase her taxes? 

While it is true that, with the restoration of the devastated 
areas to normal productive activity, tax revenues will increase 
somewhat, no one can assume that the revenues to be derived 
from capital expenditures in a relatively small area during a 
period of five or six years will constitute any considerable 
proportion of the total revenues of France, derived from cen- 
turies of gradual wealth accumulation. 

Nor is there any good ground for the belief that the French 
budget can soon be balanced by a material increase in taxes 
in general. No political party dares levy taxes heavy enough 
to bridge the gap between current income and outgo. Ameri- 
cans are fond of scolding France for not setting her financial 
house in order by increasing taxes. A favorite expression is 
that taxation is only a kissing game in France. European 
nations should follow our example. It is a bit disconcerting 
to find therefore that the French federal taxes equal about 
16 per cent of the national income, whereas our staggering 
burden—Federal, State and local—equals only 14.5 per cent 
of our national income.’ Moreover, since our per capita income 
is more than double that of France, it will be seen that the 
burden of taxes in France is much heavier than in the United 
States, where every business man will tell you that taxation 
is all but ruining business. I do not argue that there can be 
no increase in taxation in France; I merely argue that a fifty 
or sixty per cent increase in the next eight years, such as 
would be required to balance the budget, is altogether im- 
probable. 

Indeed, we frequently find those who assume that France 
does not really need to balance her budget in the very near 
future—that she can go on for an indefinite period like 
Micawber covering deficits by new I. O. U.’s. Indeed, such 
people do not even expect, with Micawber, that something 
is sure to turn up. 

It is extremely doubtful, to say the least, whether any nation 
can continue for any great length of time to preserve its na- 


1 Estimates of National Industrial Conference Board. 
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tional credit and to avoid a resort to the issue of additional 
bank notes when the expenditures annually exceed the revenues 
by fifty per cent. Interest rates on new loans will inevitably 
rise. The market value of outstanding issues will fall. Ex- 
change rates will fall in sympathy; and internal price adjust- 
ments will accordingly be required. My conclusion therefore 
is that until the budget is balanced the prospect for financial 
and price stability in France is not good. 

Turning now to the prospect of stable money in Germany, 
we find that many baffling considerations are involved. To 
summarize briefly, it would seem that the balancing of the 
German budget within the next few years will depend upon 
considerations such as the following: 

(1) The willingness of the Allies to grant Germany a com- 
plete moratorium on reparation payments, both in cash and in 
kind, for such a period as in the opinion of dispassionate experts 
will permit the budget to be balanced and trade to be restored. 
Whether France will agree to such a plan will depend 
in considerable measure upon the willingness of the United 
States and Great Britain to consider debts and reparations as 
inseparable aspects of a single problem of international 
adjustment. 

(2) It will depend upon the ability of Germany to procure 
the credits with which to purchase the raw materials and food- 
stuffs from abroad required to restore German productive 
power, and also upon her ability to expand her exports rela- 
tively to her imports. The procuring of credits will depend 
largely upon the attitude of lenders in allied and neutral coun- 
tries with reference to the future solvency of Germany, and 
the expansion of exports will depend in no small degree upon 
the tariff and trade policies of the nations in which Germany 
must find the markets for her goods. 

(3) It will depend upon the ability of Germany to eliminate 
the numerous subsidies which have thus far been so heavy @ 
drain on the budget, without at the same time precipitating 
serious problems of internal readjustment. For example, if the 
housing industry is to be placed on a self-sustaining basis, 
rents will have to be increased—I know not how many hun- 
dredfold—and in consequence, wages and salaries everywhere, 
including government payrolls, will have to be incr ased pro- 
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portionally to the rise in rents. A new vicious spiral of in- 
flation may well be involved. 

(4) It will depend upon the ability of a weak and unstable 
government to levy and collect from an impoverished people a 
substantial increase in taxes. 

(5) It will depend upon the maintenance of social order and 
upon the return to the old-time habits of thrift, self-reliance 
and commercial morality. 


Merely to raise these questions is enough to indicate the 
impossibility of forecasting the trend of prices in Germany. 
I cannot refrain from adding, however, that even if the budget 
were balanced in Germany, we might still have fluctuating 
prices, because of exchange fluctuations. Many students of 
the European problem a year or so ago urged that concerted 
effort should be made to stabilize the exchanges. They have 
now given this up as an impossible first step, and are hoping 
to stabilize domestic prices in the several countries as a 
preliminary to the stabilization of the exchanges. While the 
stabilization of domestic prices is undoubtedly a prerequisite 
to the stabilization of the exchanges, it is also true that domestic 
prices cannot be stabilized so long as exchanges continue to 
fluctuate. When exchanges rise, the trade of the country con- 
cerned is quickly depressed and internal price adjustments fol- 
low. When exchanges fall, there is a similar internal adjust- 
ment, though in the opposite direction. In fact, the exchange 
quotations on gold countries have served as a guide to traders 
for the daily and weekly adjustment of the prices of the com- 
modities which they sell. 

While a balancing of the budget would give a relatively high 
degree of stability as compared with the present situation, it 
remains true that unbalanced foreign trade relations or the 
exaction of reparation and debt payments from nations hard- 
pressed financially, cannot fail to produce exchange fluctua- 
tions. The oscillations of the exchanges and hence of domestic 
prices would under such conditions inevitably be far greater 
than was the case when the trade and finance of the world 
was in a state of normal equilibrium before the war. 

Finally, it needs to be pointed out that even with budgets 
balanced there may be wide price fluctuations in Central Europe 
as incidents of the mutations of the business cycle. Germany 
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in recent months has apparently been on the up-swing of a 
business cycle—a swing that has been tremendously exagger- 
ated because of the peculiar conditions existing within the 
country. With gold no longer serving as an anchor for the 
financial system, with prices at a fantastic level, it is not im- 
possible that a drastic liquidation may at any time occur in 
Germany, accompanied by a depression of unparalleled sever- 
ity. I do not know that this will occur. You do not know 
that it will not occur. Therefore the chances may be even. 

The great trouble with the price-stabilization program—as 
with nearly all the proposals that have been made for the solu- 
tion of the European sickness—is that it conceives the problem 
in too simple terms. The money and price problem is em- 
phatically not an isolated phenomenon, capable of independent 
diagnosis and cure, and any price-stabilization program that 
attempts simply to control the quantity of money that banks 
may issue is foredoomed to failure. In Europe today the 
monetary problem involves, as we have seen, both budgetary and 
international trade and financial maladjustments; and these 
problems in turn involve practically all of the economic social 
and political issues which vex and thwart this unhappy world. 
The problem as a whole is, moreover, fundamentally and irre- 
vocably an international one. No European nation can find 
salvation independently of its neighbors. 

The failure in the four years that have elapsed since the war 
to find any solution of the European problem is due to the 
persistent attempt to deal with essentially international finan- 
cial problems by strict adherence to traditional national policies. 
The conclusion that is forced upon me, therefore, is that the 
first hundred years of attempted price stabilization are likely 
to prove the most difficult. 
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BELGIAN EXCHANGE FLUCTUATIONS AND THE 
OUTLOOK FOR BELGIAN RECOVERY 


BARON DE CARTIER 
Belgian Ambassador to the United States 


M “a: of you who have traveled in Belgium since the 


Armistice may have noted the strides we have made 

to regain that place in the sun that our peaceful 
efforts and hard work had won for us before the war. Since 
the cessation of hostilities it has been a long hard pull and up- 
hill work; but I am glad to say that we are now getting on, 
slowing but surely. You will be interested to hear that every 
single acre of land in Belgium devastated by war, has been 
put back under cultivation. Of our houses 78,000 had been 
totally destroyed and 21,000 so badly damaged as to be un- 
inhabitable. Of all these, 41,000 have been already rebuilt, 
and 14,000 temporary buildings have likewise been put up. 
An example of these successful efforts may be witnessed at 
Ypres, which, when I last saw it in the spring of 1919, was a 
heap of stones and charred bricks. I have just heard from the 
Burgomaster of the town that one-fourth of the houses have 
already been built, and that restoration work on the famous 
Cloth Hall will soon begin. There is every indication that 
within a very short time Ypres will have a population larger 
than it had before the war. 

Belgium was hard hit by the economic crisis that struck the 
world in 1920; but, thank God, of late business has revived, 
notably in the textile and woolen industries, also plate glass, 
railway equipment and glass products. Our coal mines, steel 
mills and iron foundries are doing well. From the latest data 
I have received it seems that we are nearing 75% of our pre- 
war production in most of our staple industries. It seems also 
that unemployment is decreasing notably of late, amongst our 
laboring classes. The number of unemployed in March, 1921, 
was 210,000; in June, 1922, it was 48,000; in July, 1922, it 
was 36,000; and in September, 1922, it was only about 30,000, 
which is practically the amount that ruled normally before 
the war. 
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General Dawes’ efforts to slash budget expenses were fol- 
lowed nowhere more keenly than in Belgium, and I may say 
that we have achieved some success in curbing state expendi- 
tures. Our 1923 budget represents a reduction of thirty 
million francs below that of 1922, and seventy-five million 
francs below that of 1921. It has been necessary to cast our 
1923 budget under headings different from those followed in 
the previous years, so that comparison may be rather difficult 
with previous budgets. But I read in our Prime Minister’s 
recent speech (and he is also our Finance Minister) that, 
taking it all together, there will be a notable reduction of 
expenses. On account of this change in stating our budget 
certain amounts were transferred from the extraordinary ex- 
pense account to the ordinary budget. Had it not been for 
this transfer, our ordinary budget for 1923 would have shown 
a surplus of 159 million francs. 

In order to balance our budget, and to get the money to 
“carry on” and to reconstruct, we have been taxing ourselves 
to the utmost. Not only have we increased our tax rates, but 
we have sought to find every possible resource that will bear 
taxation. The results have been very gratifying and there 
seems to be no evasion of taxes. The amounts collected by the 
Government have, indeed, been in excess of the amount con- 
templated in our estimates. Tax collections during the first 
nine months of 1922 were 980 million francs as compared with 
528 millions in the corresponding period of 1921. That is to 
say an increase of approximately ninety per cent. 

We are straining every effort to prevent monetary inflation 
in Belgium, and, there likewise, we have been successful. 
There was no undue inflation in 1920-1921, and in spite of the 
fact that this year 300,000 Luxembourgers, our good friends 
and neighbors, are now using our currency, its total amount 
has practically remained the same as last year. 

Although our budget will close with a small deficit, this is 
not to be wondered at, in view of the appalling amount of 
wilful, unwarranted, and cunningly planned destruction which 
we had to make good when we returned to our devastated land. 
Many of our most important industrial plants had been wan- 
tonly and scientifically destroyed by the invaders in the vain 
hope that after the war we would throw up the sponge and be 
compelled to give up competing with them commercially. 
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When we reconquered our land, we found that the enemy 
had put all our railroads out of commission; for instance, 750 
miles of our trunk lines had been completely destroyed, with 
all bridges, signal systems, etc. We started at once putting our 
house in order, with such good results that practically every 
mile of railroad has now been put back in commission. Every- 
where our goods are moving and our port of Antwerp is as 
flourishing as ever it was before the War. The raw materials 
necessary to our industry arrive there and are easily distri- 
buted to the various industrial concerns that turn them into 
finished products. I am sorry, however, to say that many of 
the foreign markets open to us before the war have been closed 
to us, for one reason or another, and this is, no doubt, the 
reason why our economic production is only from seventy to 
seventy-five per cent of what it was before the war. 

Belgium is handicapped in its commercial relations by the 
fact that we have to import practically all of our raw materials, 
to say nothing of provisions and foodstuffs. For instance, 
we have to import eighty per cent of our wheat and flour 
every year. In fact, all we have, in a material way, is coal, 
cheap inland transportation, good, expert labor, and the poten- 
tial wealth of our Congo Colony. Belgium, as you know, has 
a population of 7,500,000—about the same as the population 
of Greater New York—but her area covers less than a fourth 
of that of the Empire State. Nevertheless, before the war 
Belgium held the fifth rank amongst the great industrial 
nations of the world. Our imports amount to no small figure. 
We have to buy our wool in Australia and in the Argentine; 
our cotton and our mineral oils in America; our wheat in the 
United States, Canada or the Argentine; our raw leather like- 
wise in the United States or the Argentine. It is obvious that 
Belgium is a good customer of the United States. 

In our mind, there is no doubt that the fluctuations of Belgian 
exchanges, which have been noted of late, are merely due to 
this buying of raw materials. Even before the war, our ex- 
change was always weakest in the late autumn, when our grain 
bills and our cotton bills fell due. This observation proved 
equally true this last year, as our Prime Minister readily ex- 
plained in Parliament a few days ago in Brussels. We Bel- 
gians do not worry very much about these seasonal fluctuations 
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of exchange, for we know that little by little we are making 
good and returning to normalcy. 

We have never been afraid of tackling a hard job, and the 
real secret of our success is that we have one of your own 
national characteristics, and in a modest and humble way, we 
follow in your footsteps. We hustle like you, we can think out 
a plan, make up our minds, and then go get it, just like you. 

During my last holidays in Belgium, I noted with deep 
interest that our people had gone back to work with a grim 
determination, and each one did his bit in his sphere of use- 
fulness with that spirit of determination which ignores set- 
backs and so wins out in the end. It was not only that spirit 
of determination to win out, that I noted whilst traveling 
about the country. I could not but be moved to observe, time 
and time again, how deeply had sunk into all Belgian hearts 
that feeling of admiration and loving gratitude for the United 
States and for your sympathy before, during, and after the 
war. Everywhere was manifest this friendly admiration and 
personal gratitude for what you did for us so generously, 
when the Commission for Relief in Belgium, under the able 
guidance of Mr. Hoover, saved our country from famine and 
desolation. And everywhere in Belgian hearts remains green 
the memory of the valiant deeds achieved by your doughboys, 
when General Pershing led them to victory. 

[306] 


PART I 


THE RESTATEMENT AND CLARIFICATION 
OF THE LAW 


| 


fi 
st 
h 
a 
0 
tl 
jt 
le 
nN 
Pp 
bi 
0 
al 
E 
| li 
tc 
| it 
ar 
er 
| 0! 
a 
n 
of 


THE SIGNIFICANCE OF A RESTATEMENT OF 
THE LAW 


HARLAN F. STONE 
Dean of the Columbia University Law School 


to one of the most remarkable developments in the 

common law during its entire history, and that is the 
movement begun during this very year, to secure a simpli- 
fication and clarification of our law by a comprehensive re- 
statement of it. 

For more than eight centuries the English-speaking peoples 
have been building up their system of law, both judge-made 
and statutory. While the layman often thinks of law in terms 
of statutes, much the greater part of law is in fact made up of 
those rules which are declared by judges and which have the 
force of law only because they are so declared. This mass of 
judge-made law has been developed by the English common 
law system of precedent which may be roughly, though perhaps 
not with complete accuracy stated to be the system whereby the 
precept or rule of decision adopted in a particular case shall 
be deemed to be controlling in all later cases involving a set 
of facts so nearly similar to those in the decided case as reason- 
ably to call for the application of the like rule or precept. 
Every judicial decision, therefore, not only determines the 
rights of litigants but becomes also a new source of law or legal 
precept to govern future cases as they arise. Such a system 
like most human contrivances for enabling mankind to dwell 
together in peace and harmony in civilized communities has 
its strength and its weaknesses, its advantages and its dis- 
advantages. This process of making law always with refer- 
ence to an immediate and pending controversy and in the light 
of its particular facts gives to the common law an adaptability 
and a capacity to meet and deal with new situations which has 
never been surpassed, if indeed it has been equalled by any 
other system of law. This gradual building up of law by 
precedents has given to the common law system a toughness and 
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vitality which is enabling it to supplant other systems of law 
wherever it comes in contact with them. On the other hand 
this same toughness and vitality tends to perpetuate its errors 
and its faults as well as its merits. The anomalous precedent, 
the legal anachronism once lodged in the body of the common 
law becomes a new source of inharmonious legal doctrine which 
case law can never quite control or bring into harmony with 
logical systems and which often can never be completely ad- 
justed to social convenience and needs. Courts do not feel 
free to overrule precedent not only because such a course is 
contrary to established legal tradition but because the retroac- 
tive effect of all judge-made law may affect harshly the interests 
of those who have adopted a course of conduct in reliance upon 
the very precedent which the court is called upon to overrule. 
The only other procedure by which courts can counteract the 
influence of the anomalous precedent is to limit its application 
by arbitrary and often fine-spun distinctions of fact in new 
cases as they arise, a procedure which encourages litigation 
and adds to the complexity and uncertainty of the law. This 
is a process which has been going on in the development of the 
English common law for fully six centuries since we began the 
practice of recording and publishing judicial opinions as au- 
thoritative sources of our law, and the consequent growth in 
the complexities and uncertainties of our law has been steadily 
progressing, with an added acceleration in this country by 
reason of the creation here of our Federal courts and of 
independent systems of courts in forty-eight different states. 

Since judicial opinions are the only authoritative source of 
the common or unwritten law and since judicial opinions are 
always prepared with reference to the particular controversy 
and only incidental regard for the scientific and orderly de- 
velopment of the law as a system, there has existed no agency, 
no device and no procedure for the examination of our legal 
doctrine in systematic fashion with reference to the body of 
the law as an organized whole and in the light of those social 
and economic functions for the guidance and control of which 
law itself exists. Under the Roman Law system, since pre- 
cedent was not controlling, it was possible to give to the writ- 
ings of the great jurists a weight and authority which our own 
commentators on the common law in competition with judicial 
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precedent have never acquired. Those engaged in the study 
of the common law as a science have long recognized that the 
creation of such an agency for the reexamination of our ac- 
cumulated mass of precedent so that it may take on a more 
orderly and scientific form and may slough off its age-long 
accumulation of anomalies and mistaken precedents, is a neces- 
sity if we are to preserve to future generations its undoubted 
merits as a flexible, adaptable and vital system of law. 

The profession at large has been much more slow to recog- 
nize the necessities of the situation. We have been con- 
tent to do the day’s work in the accustomed way, by 
searching the books for the precedent controlling our case 
and presenting the results of our researches to the courts 
in voluminous briefs. Even though laborious, this process 
has seemed to us better than that we should turn to the evils 
of a system we know not of. But the experience of recent 
years has brought home to the bar the unpleasant realization 
that we cannot go on doing our work in the old accustomed 
way. The very mass of our authoritative legal literature em- 
bodied in judicial opinions and the rapidity of its growth pre- 
cludes our adhering to the old methods. Our libraries are 
bursting with law reports. At the present rate of accumulation 
no library ever designed or built by the hand of man could 
in a few generations house the books of a complete working 
law library. No lawyer engaged in practice can even now 
keep abreast of the judicial opinions of his own state. When 
with the aid of digests and citations he gathers the precedents 
relating to any particular problem he too often finds in them 
only confusion and uncertainty if they are not actually con- 
flicting. It is the educational influence of this disconcerting 
experience which has brought the bar at large into closer co- 
operation with the judges and with law teachers and law 
writers, in the effort to solve the problem of the simplification 
and classification of our law. At a remarkable gathering held 
in Washington on February 23, 1923, all those elements in 
the legal life of the nation united in the organization of the 
American Law Institute. The Institute has been incorporated 
and it has received from the Carnegie Corporation a grant 
of more than $1,000,000 with which to begin its work, and 
it is now taking the first steps in attacking a problem of legal 
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restatement which far exceeds in magnitude and in difficulty 
any previous undertaking of the kind. Unlike the digests of 
Justinian and the Code Napoleon, the results of the work of the 
Institute cannot be made authoritative by imperial power; un- 
like both these great achievements the restatement of the 
common law cannot have brought to its aid the systematizing 
process developed in the authoritative writings of the great 
commentators on Roman law. It does not have back of it a 
vast judicial literature such as that to which the draftsmen of 
the Code Napoleon were able to turn for guidance. The tra- 
ditions of English common law and those elements in it which 
have given to it its chief excellence forbid codification. Its 
refractory material almost defies a scientific classification and 
analysis. Its terminology, often vague and elusive, has a 
varying, shifting content difficult to define with precise and 
scientific accuracy. ' Its substance when restated must be 
brought into harmony with business, social and economic needs. 

What form shall the restatement take? What is the precise 
method by which a restatement, when made, shall be made 
effective’—are some of the many questions which the Law 
Institute must answer. Yet despite all these doubts and diffi- 
culties, the problem of the restatement of the English common 
law will be solved, because it must be solved. Necessity which 
is the compelling incentive of most human enterprise, the neces- 
sity which produced the Digest and the Code Napoleon, will in 
our day bring about a restatement of our own law in such 
manner as to enable it to do its appointed work as a vital and 
energizing force in Western civilization. This is the more so 
because we have in our university law schools in the last gen- 
eration developed the scholarship, the expert knowledge, and 
the requisite skill to bring this great task to a successful 
fruition. The organization of the Institute will enable us for 
the first time to draw upon this knowledge and skill and to 
unite those possessing them in a great cooperative effort to 
reform our system of law; and so I speak advisedly when I 
refer to this movement as most notable in the history of the 
common law. 
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THE RESTATEMENT OF THE LAW BY THE 
AMERICAN LAW INSTITUTE 


WILLIAM DRAPER LEWIS 


Director of the American Law Institute; Professor of Law, 
University of Pennsylvania. 


HE gift by the Carnegie Corporation of $1,075,000 to 
T The American Law Institute has received wide notice 
and general editorial comment. 

The Institute was organized and incorporated in Washing- 
ton on February 23, 1923. The object of the Institute, as 
set forth in its Certificate of Incorporation, is ‘‘ to promote the 
clarification and simplification of the law and its better adapta- 
tion to social needs, to secure the better administration of 
justice, and to encourage and carry on scholarly and scientific 
legal work.” 

The specific work which the Institute has undertaken is the 
restatement of the law. The nature of this restatement is set 
forth in a report made to the Washington meeting by a com- 
mittee headed by Elihu Root. The motive which led to the 
formation of this committee—which was composed of some 
thirty-six leading lawyers, judges, and law teachers—is set 
forth in the introduction to the report: “ Rightly”, it says, 
“we are proud of our legal system considered as a whole, but 
as lawyers, we know that parts of our law are uncertain and 
unnecessarily complex, that there are rules of law which are 
not working well in practice, and that much of our legal pro- 
cedure and court organization needs revision.” More than 
nine months’ study of the causes of the laws’s uncertainties and 
unnecessary complexities led the Committee to believe that the 
most important step which could be taken to correct these evils 
was the production by the legal profession of a restatement 
of the law. The meeting last February which considered this 
report and its recommendations and established The American 
Law Institute represented the leaders of the legal profession 
in the United States to an unprecedented degree. The fact 
that the Chief Justice of the United States and twenty-one chief 
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justices from as many states were among those present shows 
the nature and importance of the gathering. It was a meeting 
of men who realized that the time had come to form an organi- 
zation through which the legal profession could fulfill its public 
obligation to improve the administration of justice. 

It is manifest that an association composed of lawyers de- 
voted to the improvement of the law is necessarily confined to 
work for which as lawyers its members are qualified by train- 
ing and experience. The fact that a man is a lawyer does not 
make him an expert on the tariff or the proper organization 
of city government or enable him to speak with authority on 
hundreds of other questions of existing or proposed law de- 
bated on public platforms. It is the province of the people and 
of legislative bodies, through constitutions and statutes, to ex- 
press the political, economic and social policies of the nation, 
of its states, and of smaller communities. It is the province of 
lawyers to suggest, construct and criticize the instruments by 
which these policies are effectuated. The American Law In- 
stitute as an association composed exclusively of lawyers should 
concern itself with such matters as the form in which public 
law should be expressed, the details of private law, procedure 
or the administration of law, and judicial organization. It 
should not promote or obstruct political, social or economic 
changes. 

If you will bear in mind this necessary limitation of any 
association composed exclusively of lawyers and representing 
in the best sense of the word the legal profession, you will be 
in a position to appreciate the limitations as well as the extent 
of the improvements in the law which may be attained through 
the restatement which the Institute is about to undertake. 

The next fact to which I call your attention is that our law 
is created and developed by two processes—legislation and 
judicial decision. The man on the street has a very clear con- 
cept of the nature of the legislative processes of law-making. 
He knows in a general way how statutes are enacted, and he 
knows that the legislature changes existing laws and makes 
new laws. On the other hand, he has only the vaguest notion 
of the process by which law is made and changed through 
judicial decisions. Indeed, reading the editorial comments on 
the formation and work of The American Law Institute, I am 
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convinced that many editorial writers on newspapers of stand- 
ing conceive of law as always statutory law, and conceive the 
sole function of the judge to be the application of the law to 
the facts of the cases he has to decide. 

Of course many intelligent laymen know that apart from the 
statutes there is a great body of customary or so-called common 
law. Usually, however, those who appreciate the existence and 
importance of the common law conceive it as a body of definite 
principles and rules that has always existed or that came into 
being years ago; they believe that the sole business of the 
courts is to apply these principles and rules in the decision of 
any case unless some statute applicable to the facts of the case 
has modified the common law. 

This conception, like all half-truths, leads to much misunder- 
standing of the real function of the judge. We lawyers are 
very largely to blame for the misunderstanding. We have 
gone about solemnly asserting that the judges do not make the 
law, that they merely apply the law. The community believing 
us to be telling the truth have as a result a “ fixed idea”’ that to 
make law is the sole business of the legislature. This idea 
is a perversion of the perfectly sound but very different prin- 
ciple: That the judge should not declare that as law which is 
contrary to the provisions of constitutional statutes. 

The fact is, as most of you are aware, that the common law 
has been and is being developed by the courts. Under any 
system of administration of justice—Asiatic, European or 
American—and whatever source of statutory law exists, the 
judge when not guided by the mandate of the prince or of 
the legislature, must turn in deciding the case before him 
either to his own sense of justice, or to the customs of the 
community and the advice of those learned persons who have 
considered the same or analogous questions. As a matter of 
fact, all judges in all ages and in all countries have done both. 
The differences between different systems of administration 
of justice are due to differences in the emphasis which the 
judge puts on his own sense of justice on the one hand, and on 
principles of justice from other sources on the other hand. 

In Asiatic countries the judge, in the absence of guidance 
by higher authority which he must obey, turns very largely to 
his own ideas, which means that he does what he pleases. His 
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decisions are not precedents in analogous cases. They do not 
make law, because neither he nor others will be guided in any 
other case by the disposition which he makes of the case 
before him. 

Under other systems, as for instance those in operation in 
West Europe, while prior decisions in analogous cases have 
little influence, the applicable writings expressing the opinion 
of learned jurists may and often do have decisive weight. 

Under the system of administration of justice in England 
and America prior decisions of courts in analogous cases are 
given a weight never before accorded under any other system. 
Where the prior decision in the analogous case has been made 
by the court itself, even though at the time the court was com- 
posed of different judges, or where the prior decision is a 
decision of a higher court of the same government, the prior 
decision has an authority that is so far binding that it will 
usually compel a judge to make a decision against his own 
judgment of what justice requires. 

This is not the occasion and there is not the time to inquire 
whether these principles peculiar to the jurisprudence of 
English-speaking people have been carried too far. The most 
earnest critic of our system, however, is compelled by the facts 
to acknowledge that the habit of basing decisions on prece- 
dents has led to the creation of a large body of legal principles 
and rules, which in spite of many inconsistencies and the exist- 
ence of many principles and rules that could be improved, do 
in the great majority of circumstances to which they are ap- 
plied work well in that justice is administered according to the 
sense of right of the community. Furthermore, these common 
law rules, because of the multitude of prior decisions, are suffi- 
ciently full to meet and decide the great majority of questions 
that arise, and this is a factor tending to reduce the element 
of chance in the administration of justice. 

Again we must recognize that the custom of following pre- 
vious decisions in analogous cases, while it gives to the prin- 
ciples of the common law considerable rigidity, does not give 
to those principles the degree of rigidity which they would 
have if they were embodied in statutes. In practice, the judges 
of our highest courts may always modify or make an exception 
to a common-law principle or rule, if they desire to do so, no 
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matter how firmly the principle or rule may be established 
by prior cases. 

If we can say this much to those who criticize our common 
law system we can on the other hand point out to those who 
believe in the system that it has defects. These are the defects 
of its qualities. The good qualities of our common law are its 
flexibility, as compared with the rigidity of our statutory law, 
and its fullness; its defects are its uncertainty and its un- 
necessary complexity. 

These defects are innate in the way in which the common 
law is made. A case arises that is not covered by any existing 
principle or rule. Until the case is decided there is no law 
applicable to the situation. The judges decide the case, and 
in so doing establish a precedent; but there is still doubt as to 
how far the reasoning in the opinion of the court will be 
applied in an analogous case. The opinion is an opinion on 
the particular case before the court, not a general or systematic 
discussion of the entire subject. Thus, even in England where 
there is only one system of courts, and one highest court—the 
House of Lords—a considerable degree of uncertainty exists as 
to what the common law is on many subjects. In the United 
States this uncertainty is multiplied tenfold. We have forty- 
eight states, besides the Federal government, each with its 
separate system of courts. Every recorded decision of a court 
is more or less of a legal precedent. It is estimated that 
during the year 1922 nearly two hundred thousand pages of 
the reports and decisions of the courts were added to the 
already huge mass of American legal precedent. This un- 
digested and indigestible mass of authority on which the law 
rests is an intolerable evil. The consequent uncertainty of the 
law is a principle cause of the law’s delays and of miscarriages 
of justice. 

The committee which reported to the Washington meeting 
found many causes for uncertainty of the law, as, for instance, 
the existence of conflicting and badly drawn statutory pro- 
visions, the great volume of recorded decisions, the ignorance 
of judges and lawyers, and the nature and number of novel 
legal cases. They found among the causes of the law’s com- 
plexity the complexity of the conditions of life and the un- 
necessary multiplication of administrative provisions. They 
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also found that the chief cause of uncertainty was a lack of 
agreement among lawyers and judges as to fundamental legal 
principles; that another important cause was a lack of pre- 
cision in the use of legal terms; and that a chief cause of un- 
necessary complexity was the lack of a systematic development 
of the common law. It will be noted that these last are defects 
which the legal profession are not only peculiarly fitted by 
their training as lawyers to remedy, but that unless lawyers 
themselves apply some remedy they will necessarily remain un- 
remedied, growing worse, until our common-law system breaks 
down, and breaking down is swept away to make room for 
some other system of administering or of attempting to ad- 
minister justice. 

When the physician finds the cause of a disease it is usually 
not long before a remedy is discovered, or at least suggested. 
When leaders of the legal profession acknowledged that the 
fundamental principles of the common law are uncertain, that 
the uncertainty is increased by an unnecessary lack of precision 
in the use of legal terms, and that a grave cause of unnecessary 
complexity in the law is the absence of an agency making for 
its systematic development, the line along which the remedy 
should be sought was not difficult to find. 

It is clear that lack of agreement among judges and lawyers 
as to the fundamental principles of the common law can at 
least be greatly reduced if a body which commands the respect 
of the courts will consider, discuss and state those principles 
as it believes they should be. Similarly the lack of precision 
in the use of legal terms can be reduced if a body having the 
respect of the courts will state the proper definitions and use 
of legal terms. Finally, if the lack of systematic development 
of the law makes for unnecessary complexity, there is evidently 
a need for an agency which will give systematic study to the 
law, provided the agency is so constituted that its recommenda- 
tions will command from the bench and bar so great a measure 
of respect that its suggestions as to the development of the law 
in novel cases will be generally followed by the courts. 

The restatement of the law which is proposed by the Institute 
is primarily a statement of the principles of law which have 
been developed by the decisions of the courts of the English- 
speaking peoples. Where those principles are uncertain, the 
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restatement will state what the Institute believes the principle 
ought to be. Where no decision has been recorded dealing 
with a particular combination of circumstances likely to arise, 
the statement will again set forth the opinion of the Institute 
as to the proper rule. Where the weight of existing case 
authority is in favor of a particular principle or rule, if the 
Institute believes that the rule does not in practice work justice, 
it may state what it believes to be the correct rule. 

Of course these principles will be accompanied by a full 
explanation and citation of authority. One reading it will 
know the present condition of the law. He will also know the 
reasons on which the Institute will base its statement of 
principles. 

Three questions will I think naturally occur to most of you. 
When I have stated and answered them I shall have done: 

First: How far will the Institute attempt to change a prin- 
ciple of law established by all the cases or by the great weight 
of judicial authority? 

The best answer I can make to such a question is to quote 
from the report of the committee to which I have referred. 
They say: 

“ There can be little doubt that the law is not always well 
adapted to promote what the preponderating thought of the 
community regards as the needs of life. The limitation on 
the character of any reformation of the law by an organization 
formed to carry out the public obligation of the legal profession 
to improve the law is reasonably definite. Changes in the law 
which are, or which would, if proposed, become a matter of 
general public concern and discussion should not be considered, 
much less set forth, in any restatement of the law such as we 
have in mind. Changes which do not fall under the ban of 
this limitation, and which will carry out more efficiently ends 
generally accepted as desirable are within the province of the 
restatement to suggest. 

“The limitation just stated would exclude suggestion of 
changes in governmental organization, except possible changes 
in the details of court organization. It would also bar the 
suggestion of any change in the law pertaining to taxation and 
other fiscal matters and matters connected with governmental 
administrative policy, as well as advocacy of novel social legis- 
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lation, such as old-age or sickness pensions, or a method of 
improving the relations between capital and labor, or of 
protecting the public from industrial controversies by the es- 
tablishment of arbitration tribunals. 

“When, however, a social or industrial or any other policy 
has been embodied in the law, and also has been so far gener- 
ally accepted as to be no longer a subject of public controversy, 
then the improvement of the law in relation thereto may not 
be beyond the province of the restatement. Thus the system 
of employees’ compensation for industrial accidents, or the 
system of regulating by commissions the rates and service of 
public utilities, having become a part of the settled policy of 
our national and state governments, modifications in the sub- 
stantive law or ia the procedure relating thereto may be no 
more beyond the province of the restatement than would be 
proposals affecting the law of real property or the admissibility 
of evidence in an action for damages due to an alleged 
trespass.” 


Perhaps we can state the matter succinctly by saying that 
the Institute will probably feel itself as free to suggest modi- 
fications in the law as a judge of one of our highest courts 
when confronted with a case to which no prior case of his own 
court is applicable, but on which considerable authority con- 
trary to his opinion as to what ought to be the law exists in 
other jurisdictions. A judge in such a case is moved to give 
careful consideration to the decisions, but feels himself free 
to disregard them if convinced that they are wrong. 

The answer to this first question leads me to suggest two 
examples of the ways in which the work of the economist and 
sociologist may aid the work of the Institute. 

A corporation is chartered to carry on a certain business. 
The directors in the name of the corporation make a contract 
to lease a property for an entirely different purpose, and the 
agents of the corporation occupy the premises in accordance 
with the terms of the lease. When the lessor demands the 
rent, the corporation denies its liability. Should the lessor 
be able to recover against the corporation? There are two 
theories, each of which is supported by many cases. One line 
of decisions denies the right to recover on the theory that 
the contract was ultra vires, that is, beyond the power of the 
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corporation. There was no corporate contract and its terms 
can have no legal corporate consequences. The other theory 
is that the contract was the contract of the corporation. It 
should not have been made, but it was made. The corpor- 
ation occupied the premises and should pay the rent. Now 
what has happened is that the directors have exceeded their 
powers in making the lease. The issue is whether the third 
person who has dealt with them should lose, or whether the 
stockholder who invested his money in an enterprise to be 
managed by a board of directors for one purpose, should have 
his property taken for another purpose, because the directors 
in the name of the corporation have made this contract of lease. 

The correct decision depends on finding the principle which 
will work best, by best promoting business prosperity. This 
is a business question on which the lawyer accustomed to deal 
with such subjects may have a right to an opinion, but on 
which he should welcome the advice of the business man and 
the student of business conditions. 

The other example is of a somewhat different kind. The 
rule that a master is liable for the torts of his employee com- 
mitted in the course of his business, and the exception that 
the master is not liable for an injury inflicted in the course 
of the business by one employee on another employee, are 
judge-made, that is, they are the product of the decisions of the 
courts. For years prior to the general adoption of work- 
men’s compensation statutes economists had been declaring that 
the exception was working badly. We lawyers knew that it 
was working badly. Had the American Law Institute under- 
taken the restatement of the law of torts twenty years ago, it 
would not have been possible, as I have already pointed out, 
to introduce into the restatement an entirely new administrative 
machinery, such as workmen’s compensation boards, but it 
would have been possible to modify the common law by intro- 
ducing exceptions to this fellow-servant rule, and the investi- 
gations of those trained to make intelligent surveys of social 
facts would probably have been of great practical value to 
those working on the restatement. I am sure that other com- 
mon law rules will be found which are not working well, and 
only need modification in the light of an intelligent knowledge 
of the facts. This will afford opportunity for cooperation 
between the Institute and workers in non-legal social fields. 
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The second question is: 


Do those who have formed the Institute intend to have the 
restatement in its entirety adopted as a code? 

No. I have pointed out that the common law has two 
qualities, its flexibility and its fullness. These are qualities of 
great practical value. The restatement should be not merely 
a statement of general principles, but a statement of the rules 
which deal with the application of general principles. It is 
believed that to enact these rules into a code would give them 
a rigidity that would often cause injustice. The very fullness 
of detail in which the rules are expressed increases the likeli- 
hood that injustice will result if the courts are required to 
follow them in all cases. It is also feared that to codify the 
restatement would prevent the growth of the law to meet new 
conditions as they arise. 

The third and last question arises from the answer given 
to the second: 


If the restatement is not adopted as a code, what assurance 
have we that the courts will follow the principles set forth in it? 


We have no positive assurance that they will. To lead the 
courts to follow in the great majority of cases the law as set 
forth in the restatement two things must concur. First: 
The restatement must be supremely well done. Second: The 
restatement must be done by an association in which the legal 
profession will have great confidence, because it has been 
created and is being guided by the foremost judges, the lead- 
ing lawyers, and the most distinguished law teachers. 

I think we can say that the American Law Institute is 
starting right. The gathering in Washington was a represen- 
tative gathering. Its first work will be done by men who have 
the full confidence of the bench and bar. 

It is unnecessary to point out that this proposed restate- 
ment of the law is the most difficult work ever undertaken 
by a professional legal organization. Its execution will test 
the constructive ability of American legal scholarship. I for 
one think that there is reasonable ground for the belief that 
American legal scholarship will be found equal to the task. 
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THE RELATION OF CURRENT ECONOMIC AND 
SOCIAL PROBLEMS TO THE RESTATE- 
MENT OF THE LAW 


I. The Problems of Logical Methods, from the Lawyer's 
Point of View 


HERMAN OLIPHANT 
Professor of Law, Columbia University 


REVIOUS discussion has made known to you the 
P report by the Committee on the Establishment of a 
Permanent Organization for Improvement of the Law. 
In it there was framed a plan for going about a restatement 
of the law, a plan of commendable wisdom and prudence. It 
nicely balances a real enthusiasm for progress and a sound 
judgment of what is possible. That report makes clear that 
there is no intention to invite failure by attempting to restate 
those fields of the law wherein there are bitter struggles over 
broad questions of social policy. If the certainty of the failure 
of such an attempt needs demonstration, it can be found in 
the report of the Committee. 

Now I take it that the fields of law which the Committee’s 
report excludes from study by the American Law Institute 
embrace such matters as the rights of the parties in the 
struggles of labor and capital and the scope of the due-process 
clause of the Constitution in fixing the limits of social legis- 
lation. Just why are such subjects to be excluded? Is it 
because they are still controverted? It cannot be that, for 
two reasons: There is almost no field of law but has large 
unsettled areas. For example, the law of private corporations 
has large parts still the subject of debate, but it would not 
be excluded for that reason. In the second place, a restate- 
ment of the law will have little utility unless it covers much 
debated ground, because where the law is almost wholly un- 
disputed, no restatement is needed. If the work of the In- 
stitute is to be limited to undebated matters, then one could 
argue that there is no greater objection to beginning with the 
law of industrial relations, of due process, than with other 
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branches of the law. Where any of the questions in these 
subjects have been answered by the courts and answered with 
substantial unanimity, the emotional conflict is settled and 
they might just as well be restated. 

The reason which led the Committee wisely to exclude these 
and like subjects is not that they contain debated questions, 
but that such of their questions as are debated still cut more 
deeply into the popular mind than the level of notions of 
convenience. They play on the deep plane of the instincts of 
self-interest, the plane of prejudice and emotion. For economy 
of time let such questions be called political questions. They 
are to be avoided because they involve social-policy judgments 
having a marked emotional content. These judgments it is 
distinctly not the business of the Institute to formulate. 

The exclusion of such questions does not exclude those 
debated questions having no marked emotional flavor, and 
such questions cannot be avoided. The Institute in its work 
will be constantly meeting opposing views on what the law is 
or should be. While it may state both views, it will have to 
name one as the better, and, in so choosing, will be stating 
new law. There can be no mere restatement of the law. 
Where will it find a field of law in which there are no questions 
with conflicting answers, each supported by a line of de- 
cisions? It must choose between these two lines of cases and, 
in choosing, it will state new law in the jurisdictions of the 
rejected cases. Add to this the fact that, in a single juris- 
diction, there are many like divisions in the decisions and the 
necessity of choice is beyond question. 

Moreover, if any one has thought the work of the Institute 
could be simplified by avoiding all questions as to the extent to 
which the law actually meets the requirements of present-day 
society, he will be disappointed. The Institute must fre- 
quently choose between two rules and, if it knows or can find 
the better rule for the requirements of present-day society, 
will it choose the worse? Though it does not know and should 
decline to try to find out, it still must choose and, in choosing, 
it decides. The matter is not avoided. But may not the two 
conflicting rules of law work equally well so that only cer- 
tainty is needed and obtained if either is chosen? Who 
would assert that to be true of all disputed questions? Until 
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we study the business or social structure affected by rules of 
law, we must often guess as to which of the two rules would 
work better. Until that study has been made we can often 
only guess as to whether rules of law differ in utility, for the 
reason that a large part of the task ahead of us is merely to 
discover which rules of law have a utility not limited to their 
certainty. This can be learned only by studying the social 
structure affected by the body of law being studied. For 
example, the decisions are in conflict as to the status of those 
numerous corporate securities having some of the attributes of 
bonds and some of the attributes of corporate stock. In the 
first place no heat of feeling inflames this difference of opinion. 
It is not a political question. In the second place, choosing 
either view may vitally affect the management of corporate 
businesses as to matters of both finance and taxation. Shall 
we call the holders of these securities proprietors of the business 
enterprise or lenders of credit? However we may decide, we 
shall be passing upon some of the most intricate questions as 
to corporate finance and accounting. How are we to decide 
wisely ? 

The traditional methods of approaching such questions in 
court rooms and in law schools have been of two kinds. I 
want to call your attention to the shortcomings of both of these 
methods in order that we may see the stupendous magnitude 
of the task which the Institute is beginning, and in order that 
students of business, of sociology and of government may see 
how they can and must aid in that work. 

The first of the traditional methods of approach has been 
to consider the question to be decided “on principle.” There 
has been an asserted or tacit assumption that there exist certain 
general principles of inherent and abiding validity, and that, 
therefore, a new case can be properly decided by deducing 
from some general principle the particular rule applicable 
to the case at hand. The invalidity of the method is, of 
course, fundamental. It is found in the fact that al! of our 
so-called general principles are but experimental rationali- 
zations of our previous experiences and, therefore, they cannot 
contain the inevitable solution of new problems, which of 
necessity form no part of the experience rationalized. By the 
bare fact of stating the “general principle” as the major 
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premise of a syllogism with the new problem as the subject 
of its minor premise, the applicability of the “ general prin- 
ciple”’ is predestined. This method is valid only for estab- 
lishing the most obvious relations of identity. There it is 
needless and hence useless. 

Unfortunately there are no general principles pregnant with 
the answers to all new questions. The only answers we can 
find are experimental. If they work well, they are true in 
the only sense of that word which is not self-deceptive. 

But the prevalence and persistence of our thinking that 
answers to new questions can be infallibly deduced from “ gen- 
eral principles’ is remarkable. Mr. Justice Holmes has attri- 
buted it to the innate desire of the human mind for a deceptive 
sense of mathematical exactitude to flatter its longing for 
certainty and repose. And it is not surprising that we havea 
feeling of uncertainty when standing on nothing more stable 
than a tentative balance of probabilities. Professor Dewey has 
added, as an explanation of the persistence of this method of 
thought, the existence of an esthetic quality in the human 
mind which responds to the form and symmetry of the syllog- 
ism and is cold to the apparent disorder of experimental think- 
ing. Such experimental thinking, too, is difficult and ex- 
pensive in time and effort. The apparently greater economy 
of the other method makes powerfully for its popularity. 

Add to the vastness of the mass of material which the 
Institute is undertaking to put in order the fact that it is all 
buried under centuries of deductive thinking, and it becomes 
evident what a stupendous effort will be necessary for the 
Institute to do its work scientifically. 

Seeking the answer to new questions in assumed general 
principles is, however, not the sole traditional method of ap- 
proach to legal problems. When no general principle seems at 
hand or when a general principle apparently applicable 
promises to produce shockingly unfair results, the traditional 
method is to consider the question “on grounds of con- 
venience” or “of public policy.” More often than may be 
supposed, an imperfectly developed deductive technique has 
thus driven us to consider questions pragmatically.* But it 


1 Probably the most frequent resort to pragmatic thinking is made when 
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has been the feeling that such pragmatic thinking (experi- 
mental logic) was oblique to the normal method of judicial 
thought and, because of its uncertainty and cost in time and 
effort, was scarcely to be indulged in when avoidable. This 
fact accounts for the unsatisfactory character of such experi- 
mental thinking as we have done. Our whole effort has been 
to perfect the technique of the deductive method, with the 
result that little has been done to develop a scientific experi- 
mental methodology. Instead, when we have thought in terms 
of the effects of a rule of law, we have typically relied on an 
instinctive empiricism, depending upon judgments uncon- 
sciously distilled from experience, a method which may be 
called ‘‘the common sense method.” 

By this method is meant that we have assumed that we 
know what rule to pick for a given business or social situation, 
for the reason that we have assumed that we know social 
reality merely because we live in it. This is not the place to 
confute the fallacy of the latter assumption. We know that 
making that assumption as to matter once made the earth the 
center of the universe. It made us attribute Asiatic cholera 
to visitations of God rather than of rats. It comes from an 
attitude of mind which, carried to an extreme, makes every 
man a specialist in the obvious, competent to speak on any 
subject and supplied with opinions on even scientific questions 
entertained so confidently that he is ready to back them up 
with legislation. 

We do not know social reality merely because we live in it. 
The experience of any man, however broad, is limited to one 
time. It is usually limited to one people, to one class and 
even to one occupation. In a simple economy, questions 
among neighbors may be settled by neighbors with some as- 
surance as to the validity of the decisions. Although we 


there is doubt as to which of two “general principles” to apply. The 
case being new, no examination of the “principles” in vacuo can con- 
tribute anything to deciding which to apply, but typically the ideology 
consciously used by the courts and by students of law in choosing between 
two principles indicates confidence that the process of choice is non-experi- 
mental in character. 

As has been seen, however, there are occasions when courts and stu- 
dents of law consciously abandon “logic” and instead marshal the “ prac- 
tical considerations ”. 
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should grant that complete reliance upon the common sense 
method was justified when conditions were those of early 
England, it is not justified today when into our whole industria] 
and commercial life is knitted a technology which only experts 
can hope to understand. 

Moreover, if our individual experience were as broad as 
the life whose rules we undertake to judge, complete reliance 
upon the common sense method of judging those rules would 
still be indefensible, for the reason that all of our experiences 
do not become a part of our common sense judgments. Our 
individual temperament and our self-interest cause us sub- 
jectively to select from among our experiences those that 
satisfy our temperament and fortify our interests. Common 
sense judgments distilled from the small fraction thus taken 
out of the total of social reality in the many and complex 
human relations with which the law is today dealing have 
little more than chance to assure their validity. 

Now consider what a task confronts the Institute. Add to 
the great bulk of material with which the American Law 
Institute must deal the fact that the débris of a whole system 
of misleading deductive thinking must first be cleared away 
and then add the fact that in many departments there must 
be begun. the scientific observation and classification of the 
many facts as to the actual structure and functioning of the 
social machine, and it becomes evident how wisely the Com- 
mittee has been proceeding with its plans for the work of the 
Institute, clearly seeing decades necessary for substantially 
beginning the task, a task which it sees can never be called 
finished. 

There is not time adequately to elaborate or qualify these 
general criticisms of the traditional judicial methods. Of 
course, judicial investigation is not always subjective. With 
expert witnesses and elsewise, we avail ourself of numerous 
bodies of expert knowledge recently developed. This is par- 
ticularly true as to medical questions. That we still largely 
rely upon common sense judgments in the fields of business, 
criminology and domestic relations is, however, not to be 
denied. But objective methods have only recently begun to 
come into use by those working on the non-legal, or factual, 
side of these matters. The spirit that led to the organization 
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of the American Law Institute is a guaranty that the law will 
more and more recognize and use the increasing body of ex- 
pert knowledge in these fields. It is at this point that students 
of business,’ of sociology and of government have both the 
opportunity and duty to contribute mightily to the success of 
this great undertaking. 

It may be objected that the shift in method proposed makes 
the task impossible. The rising generation of students in the 
other social sciences feel more hopeful than that about their 
subjects. Is there reason to suppose that the law alone will not 
yield at all to this method? Accomplishing this change in 
method in many fields of law can seem no more difficult to us 
now than what has been accomplished in medicine by finding 
and applying objective methods in diagnosis and in treatment 
must have seemed to the general practitioner fifty years ago. 
Recently, industrial depressions and financial panics defied 
understanding and control, yet only a brief application of 
statistical methods has largely dispelled the mystery and 
pointed the way to remedies. 

It is not contended that this shift in method can be made 
and applied in many fields of the law quickly or in all ulti- 
mately. All that can be done now is to set up the organization 
necessary to make available such expert knowledge as now 
exists and to guarantee closest cooperation with those persons 
and agencies now working on the social facts in the fields 
touched by the law which the Institute may undertake to 
restate. 


1The word “business” as opposed to “economics” is here used ad- 
visedly to mark a vital distinction which Prof. W. W. Cook has pointed 
out in the New Republic for March 21, 1923: “. . . our modern industrial 
and financial machine is so complex that only an expert student of it can 
intelligently estimate what effects are being produced, or probably will be 
produced, upon it by a given rule of law. Lawyers or law teachers are 
naturally not suck experts. Neither, it should at once be stated, are the 
old type of economists, who have very frequently spent their time in their 
offices, developing economic theories without first gathering the data upon 
which to base them. In many fields, therefore, it will be necessary to 
obtain the co-operation of real economic experts in gathering and inter- 
preting the necessary data before a choice of the ‘best’ rule can be made. 
(By ‘economic expert’ is meant a person who is trained in getting at 
and in interpreting the meaning of the facts relating to our industrial and 
financial organization.)” See also my review of Moulton’s Financial Or- 
ganization of Society, 21, Columbia Law Rev. 820. 
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If what I have said leaves the impression that I am pessi- 
mistic about the outlook, I have not made myself understood. 
The task is great but this generation can make a substantial 
beginning and, upon our work, others can safely build if our 
methods are sound. The development of sound methods means 
that we shall build slowly, but we shall thus build well, and 
we will build. 
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Il. From the Point of View of the Economist and Business Man 
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T is becoming a trite saying that law’s relation to business 
| is primarily twofold—on the one hand a regulation and 
a limitation, a laying down of the bounds within which 
business activity must confine itself, whether it will or no; on 
the other hand a process of developing and constantly reshap- 
ing legal tools better to effectuate business purposes. I only 
hazard restatement of the truism in order to make clear that 
this paper is to be confined to this latter function of the law 
—that of providing tools for business. The questions involved 
in regulation verge always on the controversial and more often 
than not on the political ; but the need for new and better tools 
is so generally admitted as to make a solid basis for discussion. 
The restatement of the law, as I understand it, involves first 
of all a problem of little direct interest to the economist—save 
so far as he is interested in any saving of labor: to wit, making 
the law in its present state more accessible. It involves, 
secondly, a move toward uniformity among variant state rules, 
a selection and stressing of what seems to be the sounder of 
two or more divergent rules. In this the economist or the 
business man has an obvious interest—not only for the value 
to him of uniformity, in saving time and worry and expense 
and litigation, but in the opportunity it offers to choose which- 
ever rule is better adapted to serve trade. Thirdly, the previous 
papers have made it abundantly evident that a restatement 
of the law, like the uniform statutes, will here and there 
undertake minor modifications in the law. In this the econom- 
ist and business man are vitally interested; although those 
restating the law must of necessity be conservative in this re- 
gard, it is here that the business layman feels the pinch worst 
of all, and it is strongly to his interest to urge that conserva- 
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tism be not overdone. Lastly, a restatement of the law can, 
even under utopian conditions, only bring the law down to 
date; but the business man’s problem is that business keeps 
moving on, while the law drags haltingly after. A restate- 
ment of the law that fails to find some means for more rapid 
and accurate adaptation of law to business can be to the 
economist and business man only a_ palliative—however 
desirable in itseli—of an exceedingly uncomfortable chronic 
complaint. 

The need for uniformity seems to me so well known and 
so obvious as to make discussion impertinent; the process of 
selection among conflicting rules, however difficult technically, 
means only that the backward ranks of the uneven march of the 
law can perhaps be brought all abreast of its most advanced 
and successful pioneers; it seems hard to question the desir- 
ability of that. But the vital questions of interest to the busi- 
ness man seem to me to be so relatively little problems of 
restatement proper, and so relatively much problems of change, 
that at the risk of distorting the perspective I shall devote this 
paper to presenting some business situations which lack and 
cry out for adequate legal tools, and to some serious weak- 
nesses in the present methods of providing attention to such 
situations. 

How have law and lawyers in the past gone about filling 
such a need? Chiefly, as I see it, by the development and 
elaboration of what one may call standardized legal institutions 
to cover the field of the more frequent business transactions: 
the sale, for instance, or the pledge, or the promissory note. 
The business man is in a hurry; of necessity he leaves much 
in his contract unexpressed. The business man looks to the 
successful, and normal, not to the unsuccessful or unusual out- 
come of his transaction; almost inevitably he fails to provide 
against the unexpected contingency. Into this gap steps the 
law, offering a standardized legal tool, easy to name and use, 
and developed by experience and precedent to cover some 
dozens of contingencies which in the normal course of business 
no one has time to stop and think about. One thing may be 
noted here. These tools are not simple, nor will any restate- 
ment of the law make them simple. Any hope of reducing law 
to simple terms must remain a will o’ the wisp, so long as the 

[332] 


ia 
No 
| st 
la 
| 
| 
| 
| 


No. 3] CURRENT ECONOMIC AND SOCIAL PROBLEMS 27 


business it serves remains complex. Less cumbersome tools 
we may devise; non-technical tools, never. 

But in the development of these standardized legal in- 
stitutions several things are noticeable and important. The 
law does not create the institution out of air. There was a 
process of exchange before there was a legal institution known 
as sale. There was already in operation a practice of making 
and keeping promises, and a live expectation that promises 
would be kept, or the law of contract would never have been 
thought of. The law did not originally create the institution 
of the corporation, legal theory to the contrary notwithstanding, 
any more than it created trade unions. And in the legal 
recognition of the trade union as a unit, which is now occurring 
—occurring after a century of experiment, of growth, of actual 
and effective operation in fact of a body of men acting for given 
purposes as a unit—we see something of the general process, 
and of the process which preceded and accompanied the de- 
velopment of the law of corporations. 

The people who do a certain thing get to doing it in a certain 
way. They get to expecting it to be done in a certain way. 
When this process has gone far enough and long enough to 
take on the shape of a definite, standard practice, we have the 
raw stuff for the law to take hold of and work on, and the legal 
institution will be built according to the mould of the life it 
finds already being lived. But, and here is the first great diffi- 
culty, the law is slow to recognize new institutions. This is not 
peculiar to the law or to the lawyer. We all do first, and 
recognize later. Business institutions are well marked before 
most men, even in the trade, realize their existence. Often- 
time the commercial lawyer is among the pioneers in their 
discovery. But the courts and the legislatures, as they shape the 
law, are notably slow to incorporate these new institutions. To 
some extent this is inevitable. The law must be very sure of 
the practice, of its existence, and of its scope, before the practice 
can safely be received into the fold of law. To a greater ex- 
tent, however, the law lags back when there is no need; and this 
is bad. There remains a second, and closely allied difficulty : 
The law fixes its institutions in regrettably inflexible form, 
when it does once recognize them. In these two matters, then, 
the economist and the business man have cause to quarrel vigor- 
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ously with the law, and to urge and insist that the law in its 
restatement shall not only alter somewhat its content for the 
moment, but shall attempt to alter radically its method of 
growth and thinking. 

Turning now to examples—first, of the slowness to recognize 
new institutions. 

There is in the law a principle of negotiability, developed 
originally with reference to bills of exchange. It can be 
summed up roughly in some such way as this: first, that certain 
papers which are regarded as evidence of values shall be trans- 
ferable in a quick and convenient manner, by delivery, or by 
endorsement and delivery ; and second, that one who takes such 
papers for value and in the regular course of business shall 
obtain everything that the papers on their face purport to give 
him. The paper must be genuine; it must reach the taker in 
the regular course of business ; beyond that nothing is required: 
the purchaser has no need to go behind or outside of the face 
of the document to determine his rights. Such a principle 
obviously is of service only so far as it expresses what com- 
mercial and financial men are actually doing and thinking. It 
is equally obvious that whenever such men develop a new type 
of instrument to meet a new need, and proceed to transfer it 
and rely upon it in this way—then the time has come to recog- 
nize a new institution to which the principle of negotiability 
applies. But it took an Act of Parliament two centuries back 
to force such recognition of the promissory note down the throat 
of the Lord Chief Justice of England. There was a period of 
full three-quarters of a century during which bankers and 
purchasers took and relied unhesitatingly on bills of lading in 
this way, before the law would give full recognition to the bill 
of lading as negotiable; nor has it in all of our states done so 
even yet. 

And observe the situation of credit-paper today. The 
lawyers have a fetish, carried down from the early days of 
bills of exchange—and true still of real exchange instruments, 
at least of sight drafts and checks—that the negotiable instru- 
ment has the function of serving as a substitute for cash. The 
paper is therefore not to be encumbered by anything beyond a 
promise or order to pay money. But it is clear that bonds, 
notes, and acceptances serve before maturity not as substitutes 
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for cash, but as transferable evidences of indebtedness. And 
it is clear that they are better evidences of indebtedness, and 
more transferable, and better serve their function, if they carry 
evidence on their face not only of an obligation but of the 
soundness of that obligation—of good security. Yet, due to 
this notion that the obligation must on its face appear clean 
and unencumbered, most banker’s collateral notes are even to- 
day of doubtful negotiability ; and bearer bonds which refer too 
intimately to their underlying mortgage risk the same fate. 
The law in stalwart conservatism insists on measuring and 
judging paper whose function is to evidence loans to be paid 
only in the future, by the strictest standards of paper whose 
wholly different function is to substitute for cash in effecting 
payments right now. 

Again: bankers and borrowers find it desirable and con- 
venient to float investment issues as soon as practicable after 
the underwriting arrangements have been completed. But the 
physical process of engraving is often long drawn out. Hence 
the invention of the interim certificate, which is dealt with in 
practice as if it were a bond, and which is so drawn as almost to 
plead for recognition as negotiable. But it may be seriously 
questioned whether its plea will be heard—because the interim 
certificate does not promise to pay money. It is new—new, 
at least, to the law. Thus non-negotiability has been the fate 
of the banker’s receipt for subscription to treasury certificates, 
in which the banker promised to deliver to order a certificate 
of described character or its avails—a closely similar situation. 
Non-negotiability has been the fate of a certificate in which a 
depository of stock agreed to redeliver stock certificates to the 
holder’s order. Yet why should it be made legally impossible 
to substitute one paper for another in this matter, where the 
purpose of the substitution is either to eliminate physical delay, 
or, in the course of a reorganization, to concentrate a con- 
trolling interest in the hands of trustees? 

The same type of blind spot toward a new institution, without 
reference to the purpose of the institution, appears in those now 
fairly common cases which deny that the institution of warranty 
can occur save in conjunction with a sale, and therefore refuse 
to attach any warranty of wholesomeness to food served in a 
restaurant, or ice cream eaten at a soda fountain, or wate1 
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furnished by a water company, solely because they find no strict 
technical sale in such cases. 

And the same type of blind spot may be feared in regard to 
the numerous legally untested practices of foreign banking. 
Take that method of payment by which I pay a New York 
bank $5000 to the credit of its London correspondent for the 
benefit of my London creditor, Smith. The New York bank 
considers its duty done when it credits the account of its London 
correspondent, and transmits a proper advice. The deposit re- 
mains subject to the disposal of that correspondent, without 
reference to Smith; subject to very minor qualifications, no 
other method of operation seems possible. But it is far from 
certain whether the law will not insist on recognizing in Smith 
some sort of beneficial interest in and control over the account, 
thus disregarding the existence in practice of a fairly definite 
institution—which one might call the third-party remittance 
deposit. To the credit of the courts be it said, however, that 
in the recent litigation over both commercial letters of credit 
and cable transfers, they have to date done remarkably well in 
sensing and effecting the commercial purpose of the institutions 
concerned. Indeed they have in spots accomplished the re- 
markable feat of bringing order where commercial practice was 
itself semi-chaotic, and producing that order in line with what 
commercial practice was only in process of bringing to uniform 
expression. But this legal achievement must be admitted to 
gain much of its splendor from its rarity. 

Let me turn now more specifically to the inflexibility of the 
legal institution, once its recognition is secured. It needs no 
demonstration that the usefulness of a standard institution is 
sadly impaired if the user of it cannot, to fit the circumstance, 
lop off an ear here and add an extra tail where necessary. Yet 
the law is curiously reluctant to permit this. Takeac. i. f. sale, 
for instance. The vital feature of c. i. f. and similar sales is 
not that the price quoted is to include cost insurance and freight, 
but that payment shall be effected against delivery of docu- 
ments, so that the transaction between buyer and seller may be 
completed without waiting for the goods to arrive. Obviously, 
if the goods later turn out not to be according to contract, an 
adjustment must follow; the payment is therefore provisional 
—but, provisional or no, it must be made in advance. Of 
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course, there are a dozen other incidents to the contract, relat- 
ing to the distribution of incidental charges (from which the 
contract takes its name) and so forth. But several American 
courts have shown a disposition, when any modification of one 
of these incidental matters is made (“net landed weights,” 
e. g.), not to keep the standard arrangement with the one incor- 
porated change, as a payment subject to adjustment, but to 
throw the whole c. i. f. institution out of the case as if it had 
never been mentioned. Take it in toto, or you may not get it at 
all. A league with reservations has little legal standing. 

I have said that this reluctance of the lawyers to allow minor 
modification was curious. Perhaps that is not altogether fair 
to the lawyers. We all tend to lump our concepts, to accept 
as the true marks of differentiation factors which may prove 
to be relatively unimportant, to throw the new-born kitten out 
of the class “cat’’ because it happens to be blind, and cats 
have eyes. But the law is peculiarly open to criticism in the 
matter. For, whereas the general run of mankind by such a 
slip confuse only their own thinking, the courts by doing like- 
wise confuse and disrupt the functioning of other people’s busi- 
ness. And in the restatement of the law that fact needs 
emphasis. 

Nowhere does this mistaken rigid adherence to fixed con- 
cepts work more havoc than in relation to divided ownership. 
In the process of financing goods to market, where buyer and 
seller are dealing at a distance, it seems to be generally recog- 
nized in business that the buyer has an interest in the specific 
goods from the time of shipment. Thus insurance on such a 
shipment is often taken out “ for whom it may concern ”— 
among others, for the buyer—and this the law recognizes. 
But despite that fact, the law persists in clinging in the main 
to the notion of ownership as an indivisible, rather mystical 
something, which must be found in some one person. When 
the seller takes the bill of lading to his own order, so that he 
may retain control over the goods until payment, he is thought 
to have retained this ownership, or, in the legal phrase, title— 
and he lays himself open to real but absurd danger of being 
unable to sue for the price in case of the buyer’s refusal to 
take delivery. If the seller discounts his draft, with bill of 
lading attached, at his bank, this ownership is thought to pass 
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to the bank, and apparently to pass in the same indivisibility, 
though the bank has no wish to buy goods, nor to sell goods, 
nor to obtain anything other than a limited security interest to 
protect its loan, and though the prime parties with an interest 
in the goods are still buyer and seller—the two of them. In 
all cases where an interest in goods is used to secure payment 
of a debt we have this phenomenon of divided ownership: in 
the conditional sale, in the chattel mortgage, in such shipments 
as I am describing, in the trust receipt. Where a bank enters 
into the transaction as a financing agent we have a three-part 
division; in many letter of credit cases there are even four 
distinct interests. The legal ramifications of this would carry 
me too far into technicality; but it must be clear that the 
repeated attempt of the law to force such fact-situations into 
the concept of undivided ownership can mean only confusion 
and rules which are inadequate to get business done effectively. 
To some extent this has been recognized and is in process of 
remedy. A progressive uniform act in conditional sales is 
already being adopted; one on chattel mortgages is in course 
of preparation ; the pledge situation has been pretty adequately 
worked out by the courts and the commercial lawyer. But 
what still fails almost wholly of recognition, and what a sound 
restatement of the law must reckon with, is that the language 
and the law of sale between buyer and seller—a marketing 
operation—cannot serve to define the rights of a banker who 
intervenes solely as a lender and remittance agent—a finance 
and exchange operation. New rules must here be made, and 
must be made with specific reference to the economic function 
that the banker is performing. 

To sum up: the law needs to act far more quickly than it 
does in recognizing and giving effect to new business institu- 
tions as they arise; it needs to permit to those institutions 
far greater flexibility than at present in the modification from 
case to case of their lesser details; it needs to do both of these 
things with an earnest view to the economic function, and not 
to the legal incrustations, of the institution concerned; and 
the restatement of the law, to satisfy business needs, must 
work, and work vigorously, toward these ends. 

I should like to add one somewhat heterodox suggestion, but 
a suggestion which seems to me to offer simple, effective means 
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of progressing toward these results. Usage and custom are 
today in this country argued to the jury. Here is a case in- 
volving some new commercial institution, commercially in full 
swing, but as yet only a candidate for legal recognition. You 
bring in your witnesses on one side and the other, who testify 
to the jury as to what the custom is. Then the jury decides. 
And that one dispute is settled. But when a new case arises 
on the same point you have a new jury. They may decide the 
same way, and they may not. The whole job has to be done 
over again. Every commercial lawyer views the prospect with 
doubt and uneasiness. He is afraid to rely on custom in giving 
his advice, for fear the jury may find against him if the advice 
ever comes on to be tested in court. And past cases involving 
the custom give him practically nothing to go on. I should 
like to suggest that we reshape our law to have commercial 
usage and custom argued to the court, and determined judi- 
cially. Juries come and juries go; the judge sits for a period 
of years, and accumulates experience. Juries try single cases; 
the judge sets precedents for the future. If the existence or 
non-existence, and the scope and content of commercial custom 
could come directly before the court, we would at one stroke 
vastly improve the machinery for keeping our legal tools 
adapted to our business life. Of that, it seems to me, we have 
pretty conclusive evidence from England. Lord Mansfield, 
working with a special jury of merchants, practically created 
the commercial law of England—by investigating, discover- 
ing and incorporating bodily into the law the customs of the 
merchants of the day. His practice is not dead. Lord Justice 
Scrutton, Mansfield’s greatest disciple on the English bench 
today, is introducing two of his opinions on three new 
commercial points with a short discussion of the mercantile 
practice, the difficulty arising in the case, and the commercial 
bearing of the solution he proposes. A few months back he 
pointed out that the court would refrain from deciding certain 
important issues argued before them, because there were a 
number of classes of commercial men whose testimony the 
court had not heard on the subject. He wanted light on what 
the business understanding was; he proposed to declare the 
legal rule to conform to that understanding; and to declare it 
not as a fact in the one case, but as a rule of law, so as to remove 
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legal uncertainty and lay down a working tool for commerce, 
It is no discredit to our bench to say that the English have 
achieved a more harmonious, better adjusted, and better work- 
ing system of commercial law than we. It is no accident that 
our Negotiable Instruments Law and our Sales Act were 
modelled on statutes the English had built a generation before. 
It would offer a powerful lever for needed reform to profit by 
their example and experience in this other matter, as well. 

One last point: uniform statutes are our present most potent 
means of effecting these results. Uniform statutes, where they 
disturb existing interests, must meet opposition, no matter how 
sound they are. The New York legislature recently adopted 
the Uniform Conditional Sales Act, and thereafter so amended 
it as to preserve filing fees of certain officials in New York 
City. The language of the amendment is so broad as to throw 
the whole effect of the act in New York City cases into character- 
istic uncertainty. For that the law and the lawyers are not to 
blame. They did their part in preparing a sound act and get- 
ting it passed. It is up to the economist and the business man 
to use more than good wishes to keep the law restated right, 
when the lawyers have once succeeded in getting such re- 
statement under way. 
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THE RELATION OF ADMINISTRATIVE PROCEDURE 
AND DEVICES TO THE RESTATEMENT AND 
CLARIFICATION OF THE LAW 


THOMAS I, PARKINSON 
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the English common law, at the conclusion of the first 
case* argued before him as Chief Justice of the 
King’s Bench, surprised both counsel and parties who—so the 
reporter observes—‘‘ expected (as of course) that it would 
be argued again”, by delivering his opinion immediately. 
His purpose, he said, was not only to save the parties to the 
impending controversy from further expense or delay, but also 
to save “‘ other persons who might be interested in the deter- 
mination of a point so general” from “the anxiety of 
suspense’. In other words, the Chief Justice conceived it 
to be his duty not only to determine promptly as between the 
plaintiff and defendant in the case pending before the court, 
but also to settle the question of law for the benefit of all per- 
sons in the community who might find themselves in situations 
similar to those out of which the pending controversy arose. 
The committee report which resulted in the organization of 
the American Law Institute declares that uncertainty consti- 
tutes one of the “chief defects in American law’’, and continues, 
“Though one function of law is to provide rules by which 
disputes may be settled, its other equally important function is 
to provide rules of action. Because of the existing uncer- 
tainty in the law, those who turn to it for guidance in conduct 
often find that it speaks with a doubtful voice.” More and 
more we tend to judge a legal rule by its results in operation 
and the test of its desirability tends to become its effectiveness 
to prevent wrong and secure right. Tested by this standard, 
many of our common-law rules have been found wanting, not 
only as bases for the settlement of controversies, but also as 
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1 Raynard v. Chase, 1 Burrow 2. 
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guides by which we may, while enjoying our rights, avoid 
controversy. 

Our common law developed from general rules which be- 
come more definite as judicial decisions establish precedents or 
as legislation declares specific rules. Elasticity has some dis- 
advantages. A general rule which requires that rights of 
liberty and property be exercised with reasonable regard for 
like rights in others leaves too wide a margin of doubt as to its 
application to particular instances. As in the case of the Golden 
Rule, the average man finds difficulty in applying it to the com- 
plexities of modern life. 

Rules of law declaring rights or duties are, after all, in- 
tended to maintain those rights and enforce those duties. Their 
effectiveness for this purpose depends on the extent to which 
the individual, when about to act in matters affecting the rights 
of others, is confronted by the probability that unless he is 
diligent in ascertaining and observing those rights he will be 
obliged to pay redressive damages or suffer a criminal punish- 
ment. Where the rule declaring a right or a duty is specific, 
where its violation is readily detected and easily proved, and 
where there exists some public agency which may be expected 
to act vigorously in detecting, proving and redressing or pun- 
ishing the violation, the individual is not apt recklessly to 
exercise his right in disregard of his duties. But where the 
right or the duty is general, the standard of conduct which 
it imposes is indefinite, the proving of its violation is difficult, 
and if no effective public agency exists for detecting, proving, 
and punishing such violation, the average individual will take 
the chance of neglecting his duties in the expectation that he 
can “‘ get away with it”. In the words of the Law Institute 
Report: ‘ When the law is doubtful most persons are inclined 
to adopt the view most favorable to their own interests.” They 
will interpret the general rule in such manner as to emphasize 
their rights and subordinate their duties. 

What protection is afforded under modern factory conditions 
to the workman or his dependents by that rule of the common 
law which required the employer to provide for his employee 
a safe place to work in? The employer is free under this gen- 
eral rule to obey or disobey and if he chooses to obey he is 
equally free to interpret the rule and determine its application 
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to each particular circumstance. In making his choice whether 
or not to place guards on his power-driven machinery, his only 
compulsion toward protecting the employee is the risk of being 
obliged to respond in damages if he inteprets the rule too 
favorably to himself and thereby his workman is injured. 

This is the sanction of the common law—fear that the state, 
at the suit of a person injured, may compel redress of damage 
done. Whether this sanction will inspire the employer’s ob- 
servance of the spirit of the rule requiring a safe place of em- 
ployment depends on the extent to which he is convinced that 
an injury resulting from his failure will be redressed by the 
judgment of a court and the payment of money damages. 

To the extent that the remedy of the injured person is 
difficult of pursuit, to the extent that judicial procedure is 
technical, costly, or slow, the value of the damage sanction tends 
to diminish as a means of enforcing compliance with the law. 
Justice obstructed or delayed is frequently justice denied. It 
is unnecessary to cite instances of wrongs helplessly endured 
because of the difficulties of setting judicial machinery in 
motion and the still greater difficulties of satisfying its techni- 
calities which by adroit and powerful wrongdoers are made 
into so many pitfalls to entrap the unwary plaintiff. Under 
the common-law rule the injured employee must define for the 
court the standard of safety imposed on the employer. He 
must then prove to the satisfaction of court and jury that the 
standard was not maintained in the specific instance and the 
proof must accord with the technical rules of evidence and 
be submitted according to more or less technical rules of plead- 
ing and practice. Can such a rule of law, so enforced, be said 
to have what Professor Oliphant, in his paper, has called 
“implications of utility ”? 

We have found that the negligence rule enforced by in- 
dividual action seeking redress for a wrong done fails to 
accomplish the purpose of the law, namely, the protection of 
the safety and the lives of employees. We have likewise found 
that resort to the criminal sanction as an aid to enforcement of 
the general rule seldom accomplishes the purpose. For ex- 
ample, a statute in Louisiana declares that any employer who 
fails to maintain a safe place for his employees to work in is 
guilty of a misdemeanor. This leaves to the prosecuting 
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attorney—already overburdened with the prosecution of crimes 
of violence—not only the task of convincing the court of the re- 
quired standard of safety, but also proving—and in the crim- 
inal case the proof must be by a preponderance of the evidence 
—that this standard has been violated. Therefore, in the inter- 
est of increased effectiveness for the accomplishment of its 
purpose we have replaced the general common-law rule with 
legislation, but not with legislation alone. We have not merely 
substituted for the general rule, established by the common law 
through judicial decision, an equally general rule established 
by the declaration of the legislature. In the place of the gen- 
eral rule enforced by judicial tribunals in controversies sub- 
mitted by individuals for the redress of injury, we have sub- 
stituted legislation which undertakes to prescribe specific stand- 
ards enforced by State action through administration to prevent 
the injury and to avoid the controversy. 

This development illustrates our progress from the curative 
to the preventive. Our health laws formerly dealt only with 
the suppression of plague and pestilence when they were upon 
us. With constantly increasing effectiveness, we now seek to 
prevent disease by compulsory vaccination, by quarantine and 
by sanitary regulations. A few years ago the interest of law 
and government in fires was limited to provision for their 
extinguishment. We have just begun to provide for prevention 
of fires by compelling the use of fire-proof materials in con- 
struction or the installation of sprinklers and other automatic 
fire-prevention apparatus by legislative declarations that build- 
ings “ especially liable to fire” constitute a nuisance which may 
be abated ; or by the requirement that forest land owners must 
maintain fire patrols or their property may be liened for the 
cost of such patrols by the public. 

A simple illustration of the tendency is found in our highway 
law. The common law rule requiring users of the highway 
to keep to the right and exercise due care still suffices for our 
country roads. The individual exercises his discretion whether 
he will follow his convenience and go to the left, or when 
approaching a crossing whether he will stop to look and listen 
or will “ step on it” and cross quickly. The rule of law oper- 
ates only insofar as it influences the driver by the fear that 
if he takes a chance he may be liable to respond in damages to 
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the person injured by his going to the left or his careless 
crossing. Imagine such a rule in operation at the intersection 
of Fifth Avenue and Forty-second Street! Neither redressive 
damages nor criminal punishment for breach of the rule would 
be sufficient to serve the public interest in preserving orderly 
traffic and insuring equal rights to all. Therefore, in place of 
the general common-law rule, we have set up legislative regu- 
lation enforced by administrative officers, who determine in 
each instance what is required of the individual. Here we see 
clearly the tendency from redress or punishment of wrong by 
judicial regulation to prevention of wrong by police regulation. 

The “ corporate Justinian” which has undertaken to restate 
our law cannot ignore this tendency and the consequent de- 
velopment of administrative agencies. There is a tendency to 
exaggerate what they can accomplish, but in some fields they 
have demonstrated their usefulness, and their abuses, especially 
their arbitrary procedure which often burdens unnecessarily 
private rights, may be remedied by more carefully restricted 
legislative authorizations. The successes and failures of these 
administrative agencies present the problem how far shall we 
depend on general rules enforced by the courts at suit of an 
injured individual or turn to legislative regulation enforced 
by administration to prevent injury. 

For example, could we have accomplished the purpose of 
the Workmen’s Compensation Acts by a change in the common 
law rules respecting the liability of the employer for damages 
to his workman? We tried abrogation of the common law 
defenses, thereby increasing the possibility of the injured work- 
man’s recovering his damage. We might have gone further 
and, by general rule, imposed on the employer the insurer’s 
liability which the common law has always imposed on carriers. 
This insurer’s liability has undoubtedly had the effect of in- 
spiring the railroads to carry to their present state of perfection 
the safety equipment and discipline which are responsible for 
their extraordinary records in the avoidance of accidents. If 
the insurer’s liability had been imposed on factory employers, 
would it have required safety equipment and operation of fac- 
tories and prompt redress of injuries suffered without burden- 
ing industry to the point of exhaustion? Or would such an 
amendment of the general rule have dispensed with the neces- 
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sity for the huge administrative organization now engaged 
in factory inspection and regulation and in administering work. 
men’s compensation systems? 

The same problem involving similar alternatives is presented 
by the suggestion that some system of compensation similar 
to the Workmen’s Compensation scheme be established by law 
for the settlement of personal injury claims against public 
utilities.” 

Should we make use of some such automatic legislative and 
administrative arrangement for determining the right to and 
the amount of compensation in such cases or should we seek by 
new general rules of law to avoid the present burden upon the 
courts, the irritation to the companies, and the doubts and 
difficulties of law and procedure which surround the claimant? 

From the point of view of protecting the workman against 
injury the common-law general rule providing damages has 
been found unsatisfactory. Statutes punishing criminally 
breaches of such general rules have likewise been found in- 
effective. Modern factory legislation, therefore, has turned 
to statutory standards of safety. Our factory laws require 
that places of employment be “safe and sanitary’. Admin- 
istrative agencies are authorized to make rules and regulations 
having the force of law defining and requiring what, in par- 
ticular situations, will accomplish safety. These standards are 
enforced not by the individual’s action for a redress of an 
injury to him, but by factory inspectors to compel compliance. 
The employer who violates these regulations is punished not 
for the injury resulting to an individual, but for his very 
violation. 

Our common-law rules respecting nuisances and their abate- 
ment were peculiarly indefinite. Our legal writers have in- 
dicted the English language for its inadequacy to satisfy the 
requirements of a nuisance definition. In view of the difficulty 


1A serious cause of the law’s delay as well as a prolific source of pro- 
fessional misconduct and scandal, would be summarily removed if, as sug- 
gested by Moorfield Story in his book on Law Reform, the losses arising 
from injuries incident to the business of public carriers could be distributed 
by the medium of a compulsory insurance scheme, the cost of which 
should be borne by the carrier, but taken into account in fixing its rates. 
(Stone, Law and its Administration.) 
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of determining what use of one’s property constitutes an in- 
yasion of the property rights of others, our legislatures have 
turned to declarations of new nuisances and have provided for 
their abatement. Modern statutes declare leaking artesian 
wells in arid sections of the country to be nuisances. Trees 
infected with cedar rust are, by legislative declaration, nuis- 
ances; likewise garage buildings in zones set apart for resi- 
dence. These statutes attempt to define what constitutes a 
nuisance in such definite terms that administrative officers may 
abate it without the necessity of proving that their abatement is 
justifiable under the general common law rule. 

The common-law rule forbade conspiracy in restraint of 
trade. The Federal Anti-Trust Law was practically a declar- 
ation of this general rule of the common law. After more 
than twenty years of effort to accomplish the purpose of the 
Anti-Trust Law by civil and criminal procedure in the courts, 
we created a Federal Trade Commission and authorized it to 
investigate alleged unfair methods of competition and to order 
their discontinuance. The Trade Commission, after investi- 
gation, has power to determine that a trade practice is unfair 
and to order its discontinuance. For example, the Com- 
mission may find that it is an “ unfair practice” for a dealer in 
cotton bagging and steel ties, used for the purpose of fastening 
such bagging around bales of cotton, to require purchasers of 
such bagging to purchase, at the same time, a specified number 
of the steel ties. If the Commission issues such an order and 
it is disobeyed, the Commission is authorized to go into the 
United States courts to secure an injunction enforcing the Com- 
mission’s order. In the court proceedings, the findings of the 
Commission are prima facie evidence and the burden is on 
the dealer to show that the Commission’s order is invalid. 

In the recent Packers’ Act Congress has gone a step further. 
This act makes it unlawful for any packer to “ engage in or 
use any unfair . . . practice or device”, The common law 
gave an action for damages for deceit ; the Packers’ Act author- 
izes an administrative agency to determine what is an unfair 
practice or device and to order its discontinuance. If such an 
order issues, the person affected may appeal to the higher 
courts on questions of law only. If the order is held by the 
courts to be within the constitutional and statutory powers of 
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the administrative agency and is, therefore, approved as a 
legal and valid order, or, if the person affected does not appeal 
from the order within thirty days, then the act provides that 
subsequent violation of the law shall constitute a criminal 
offense. This means that an administrative agency determines 
the standard of conduct in a particular situation and unless the 
person affected appeals and secures the reversal of the admin- 
istrative action on some question of law, the administrative 
order becomes binding with the force of law and its viola- 
tion punishable in the criminal courts. In these statutes, 
Congress has been endeavoring to impose more definite stand- 
ards of duty in trade relations by authorizing administrative 
agencies to evolve from their daily administrative experience 
standards of fair trade conduct which will accomplish the gen- 
eral purpose of the law. 

The differences between judicial and administrative develop- 
ment of definite rules is well illustrated by an illustration from 
the law of landlord and tenant. Prior to 1912 dwellers in New 
York City apartments would have found it difficult to ascertain 
even from the best real-estate lawyers whether a landlord, 
in the absence of a stipulation in the lease, was under a duty 
to furnish heat to his apartment tenants. One tenant, deter- 
mined to ascertain his legal rights, moved out of an apartment 
before the end of his term because, he alleged, it was in- 
sufficiently heated. He refused to pay further rent and was 
sued by his landlord for the rent to the end of the term. After 
considerable expense of time and money, this tenant finally 
persuaded the courts of New York—to the great benefit of all 
other tenants—that failure to heat a modern apartment con- 
stitutes a constructive eviction and discharges the lessee from 
further obligation to pay rent." The same result was provided 
for by an Act of Congress (October 22, 1919) regulating rents 
and rental conditions in the District of Columbia. This statute 
required all rents and “all other terms and conditions of the 
use or occupancy ” of rented premises to be “ fair and reason- 
able ” and authorized a Rent Commission to find and determine 
what is “ fair and reasonable”’ and to require it. Under this 
act, on complaint of a tenant, the Commission undertakes the 


1 Berlinger v. McDonald (1912), 149 App. Div. 5. 
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task and the expense of establishing whether and to what extent 
the landlord is required to furnish heat or otherwise provide 
fair and reasonable rental conditions. In this administrative 
determination, the facts upon which the question depends are 
determined by the Rent Commission free from the restricting 
influences of the technical rules of evidence. 

I present these illustrations of a tendency toward legislative 
and administrative regulation not for the purpose of condemn- 
ing it nor for the purpose of advocating its use or extension. 
It is idle to condemn it as wholly undesirable. It has proved 
its usefulness in the field of public utilities and few of us would 
be willing to go back to a scheme under which the courts must 
determine what is a reasonable rate to be charged by an inter- 
state railroad, or what constitutes discrimination between con- 
sumers. But there are limits to the usefulness of commission 
government and those limits have not yet been determined. 
Current legislation shows a tendency to take the general prin- 
ciples of the law of Torts (one of the subjects the Law Institute 
ig undertaking to examine), incorporate them into statutes and 
hand over to administrative agencies power to make definite 
tules and regulations determining how the general principle 
shall be applied in specific instances. That is what the business 
world is clamoring for—more definiteness in the rules of law. 
The problem is how far it is desirable to seek that definiteness 
through administrative as distinguished from judicial action. 

It is not wholly desirable, this entrusting to administrative 
agencies so much of power over individual rights, both of 
liberty and of property. These administrative agencies pro- 
ceed under their own rules of procedure and in many instances 
under their own rules, or without rules, of evidence. They 
are not bound by the technicalities of judicial procedure. In 
some measure that is one of the reasons for their success, but 
on the other hand, the very fact that they are not bound by 
rules of procedure or by the rules of evidence, opens to them 
the opportunity for grave harm to individual right. We have 
only begun to realize that if the tendency toward commission 
regulation is to continue, we must give serious attention to the 
procedure of administrative bodies. In one instance that I 
recall, an administrative agency, having important power over 
individual rights, served the following notice—‘ You will be 
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given an opportunity at a hearing before the Board at ten tr 
o’clock next Tuesday to show cause why an order should not be ar 
issued against you.” There was no indication of the subject st 
matter of the order and no indication of any charge against be 
the individual. pt 

While we do not want to burden these administrative agencies it 
with the technicalities of analogous proceedings in the courts, | if 
we must either devise some simple procedure which will give b 
reasonable protection to individual rights or we must narrowly tr 
restrict the use of these agencies. The problem, and the only tt 


problem that I want to present to you and to the Institute of 
Law is: How far is it desirable to make use of such agencies c 
in securing that desirable definiteness in the application of the t 
general rules of law to specific circumstances? f 

There are in this country fundamental constitutional limita- : 
tions to this program of legislative declaration of general stand- 
ards with power delegated to administrative officers to define ( 
and apply such standards to specific instances. In the first 
place, constitutional separation of the powers of government 
sets limits upon legislative delegation to administrative bodies 
of law-making power. The law must be complete as it leaves 
the hands of the legislature, otherwise there is unconstitutional 
delegation of legislative power. The legislative rule which 
serves as the basis of the administrative action may be general, 
as, for example, the rules requiring railroad rates or apartment 
rents to be “reasonable ’’, but they may not be so general as 
to furnish no standard, as, for example, laws requiring prices 
of groceries to be “ reasonable”’. In the second place, the due 
process clause controls administrative regulation both from the 
point of view of its resulting interference with private right 
and from the point of view of the procedure by which the 
administrative body interferes with private right in a particular 
instance. 

One of the interesting developments in our constitutional 
law has been the application of the due-process clause. Irre- 
spective of what originally may have been intended, it is now 
settled that due process applies not only to procedure, but also 
to substantive changes in the law. A minimum wage law may | 
be contrary to due process because it attempts to establish a 
rule of law which interferes with individual freedom of con- 
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tract; or it may be contrary to due process because of the 
arbitrary procedure which it authorizes a boaid to follow. A 
statute declaring a garage in a residence zone a nuisance may 
be contrary to due process because it is an unreasonable de- 
privation of an owner’s right to use his land as he sees fit; or 
it may be contrary to due process because, though its resulting 
interference with the individual’s right to use his land may 
be reasonable, nevertheless it provides for administrative abate- 
ment of the nuisance without affording to the owner the oppor- 
tunity for hearing or judicial review which due process requires. 

In dealing with the restrictive effect of the due process 
clause, it is interesting to note that due process does not control 
the procedure of the legislature in a statutory declaration of 
nuisance, but due process does control the resulting effect of 
such a declaration upon the pre-existing legal rights of the 
individual. On the other hand the due process clause always 
controls judicial procedure in the application of a general com- 
mon law rule to a specific instance, but due process does not 
control the resulting effect of the judicial decision upon the 
pre-existing rights of the individual. The legislature may 
declare a livery stable a nuisance. The procedure by which 
the legislature grinds out this declaration is not controlled by 
due process; the legislature need not give notice or hearing to 
the persons affected. But the result of this regulation upon 
pre-existing private rights is controlled by due process and the 
statute declaring a livery stable a nuisance is unconstitutional, 
if under all the circumstances, it is an unreasonable interference 
with private right. On the other hand the court in a judicial 
proceeding may declare a livery stable to be a nuisance. The 
procedure by which the court grinds out this decision is subject 
to the due process clause, but the result of the decision upon 
private right is not subject to the due process requirement. 
This means that due process controls the legislative result, but 
not the legislative procedure; it controls the judicial procedure 
but not the judicial result. 

From two points of view it seems to me that the Law In- 
stitute must interest itself in administrative regulation. In the 
first place, if the Institute succeeds in decreasing the existing 
uncertainty in the law, it will, by making general rules clearer 
and more definite, make easier their application to specific cir- 
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cumstances. This seems to be one of the most hopeful oppor- 
tunities for the Institute. If it can iron out of existing general 
rules of law that uncertainty of which the Institute’s report 
particularly complains, then we may have real reason to hope 
that there will be a checking of the tendency toward the 
creation of these administrative agencies in fields in which they 
are not really desirable. On the other hand, the Institute 
must recognize the desirability of these agencies in some fields 
of law and government. The problem is to determine where 
they are useful and where it is better to rely upon improved 
and, let us hope, more definite statement of general rules 
administered by judicial tribunals. In the solution of this 
problem, the Institute should have the active assistance of alk 
agencies interested in the development of Political Science, for, 
after all, the problem presents a fundamental question in 
government. 
[352] 
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DISCUSSION OF THE RESTATEMENT AND 
CLARIFICATION OF THE LAW 


I 


JACOB H. HOLLANDER 


Professor of Economics, Johns Hopkins Univ«rsity 


The great interest which the political economist feels in the 
work of the Institute grows out of his profound uneasiness at 
the divergence between what he has regarded as sound 
economic policies and the varying and uncertain tenor of 
judicial decisions. He has supposed that there is no basic 
necessity for such divergence—that law and judicial opinion 
represent a reflection and crystallization of wise social policy 
in the regulation of economic affairs, and that likewise economic 
theory and economic arrangements, dictated by that theory, 
reflect the uniformities which obtain in the world of economic 
relations. 

But he has come to realize that a different degree of what 
I might call velocity prevails in this process of reflection— 
that law and judicial opinion reflect only very slowly and at 
long intervals the tenor of economic life, whereas economic 
opinion and economic policies correspond to the swift mutation 
which characterizes our industrial age. 

The nature of these divergences has been suggested by the 
preceding speakers in particular instances. The economist’s 
concern grows out of the fact that they relate not only to 
specific instances but affect large general areas. For example, 
in the domain of public finance, echoing eighteenth-century 
liberalism, perhaps tracing back to seventeenth-century free- 
holder concepts, the provision is common in state constitutions 
and bills of rights, that men should contribute to the support 
of the state according to their ownership of real and personal 
property. This embodied a conception which was promptly 
translated into fiscal practice. The general property tax met 
the requirements of fiscal justice with entire fairness as long 
as property existed in the simple homogeneous form that ob- 
tained a century ago. With the divergence, however, in forms 
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of property, it has become a commonplace that fair contribution 
cannot be effected in that manner, nor is it desirable that it 
should be effected. Accordingly fiscal arrangements have ob- 
tained in all enlightened states, whereby variations in burden, 
incidence, capitalization and relative capacity are introduced, 
These arrangements have been absolutely at the mercy of the 
courts. Sometimes they have been sustained by legal fiction; 
sometimes they have been nullified, with entire inability at least 
on the part of the economist to discern any uniformity, and 
the matter has been left subject to a degree of uncertainty 
which has very largely impaired the very purpose which the 
original principle of equal fiscal contribution was designed to 
accomplish. 

Or in the domain of private finance, again tracing back 
perhaps to a medieval conception of a just price, perhaps to the 
narrow conception of the barrenness of money, it became a 
common provision of law that the rate of interest which might 
be charged in commercial relations should not exceed a certain 
maximum. Perhaps the warrant for that lay in what Adam 
Smith called a disposition to protect the spendthrift and the 
prodigal. But it has become utterly unsuited to the necessities 
of modern commerce and finance because one of the elements in 
interest is the factor of risk. In other words, commercial 
interest is not merely economic interest, but is economic interest 
plus an insurance premium for risk, perhaps even some degree 
of what John Stuart Mill called ‘‘ wages of superintendence”. 
The commercial world has therefore virtually evaded it— 
evaded all the restraints of the usury laws—and has adopted 
all manner of devices, some indirect, some secret, all marked 
by a greater degree of costliness to society than would other- 
wise have been the case, and all characterized by uncertainty 
and the menace of outtight illegality. 

So, in the domain of industrial relations the provision of the 
common law that there should be no combination in restraint 
of trade, as applied to trade unions and their devices of col- 
lective bargaining, is an archaic suggestion of the days of 
engrossing and regrating. As a matter of fact, in the indus- 
trial era, a combination of workers has come to be not a nulli- 
fication of equality in competitive power, but an indispensable 
requisite of bargaining equality. So we have a condition in 
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which the principle that was designed to secure competitive 
equality has been literally invoked to preclude that equality. 

And finally, I would refer to the very recent decision upon 
the minimum wage law. If, as the dissenting opinion seems 
to suggest, the Supreme Court has not assumed for itself that 
power which even the House of Commons renounces, namely, 
the power to make a woman a man, nevertheless the doctrine 
is invoked that woman is now invested with equality in con- 
tracting power—invoked in order to deny an economic equal- 
ity which careful and repeated economic experience has shown 
must be supplied by some manner of legal protection. In 
other words, after economic policy, as a result of very careful 
and deliberate experimentation, had determined the desir- 
ability of establishing a minimum base line of remuneration 
as a means of insuring economic equality for women in indus- 
trial relations, that protection is withdrawn, not in consequence 
of any denial of its efficacy or of its need, but on the ground 
that to confer that power would, by impairing free contracting 
power, actually reduce the economic equality of woman as a 
wage-earner. 

The economist has no conviction that there should be an 
identity between law and economic opinion in time; that law 
should keep absolutely abreast with opinion. That would, 
perhaps, be equally undesirable. After all, economic opinion 
reflects economic experimentation and it is desirable that there 
should be some degree of lag, as it were. But that lag should 
not take the form of an outright barrier to progress along the 
way indicated by analysis and sober experiment. 

The only remedy we have been able heretofore to propose, 
and that without any high degree of satisfaction, has been the 
entry of economic philosophy into the law, taking the form 
of an advocacy of wider economic education. I think some 
pregress has been made in this respect, in the greater promi- 
nence given to economic instruction in the law schools, but it is 
a slow process and its effects have not been pronounced. 

The other proposal seems somewhat graver, almost more 
sinister. It is the process of diluting, as it were, this non- 
economic quality in the courts by injecting into the present 
composition an element of personnel that will display either 
a more intimate acquaintance or exhibit a more active sympathy 
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with progressive views. This foreshadows the constitution of 
a court more or less as of a legislative chamber, divided be- 
tween Right and Left, in which the accident of attendance shall 
determine the quality of the decision—an altogether forbid- 
ding prospect. Certainly, the results involve the weakening 
of public confidence in the sanctity and wisdom of the courts. 
For these reasons, the economist, I think, is likely to 
await with the utmost interest and hopefulness developments 
in the present direction. He is not insensible of the limitations 
which were suggested in Professor Lewis’ paper, that after all 
it is to harmonize judicial decisions and not to enact modifi- 
cations of law, that the first province of the Institute lies. 
But it is both the uncertainty and the unwisdom of judicial 
decisions that have contributed such an element of anxiety, 
and for the reduction of these evils—for reduction, if not 
elimination—we have, I think, some reason for hope. 


II 


ROBERT L. HALE 


Instructor in Legal Economics, Columbia University 


The American Law Institute is doubtless quite right in not 
attempting to formulate what legislation should be supported 
and what invalidated under the due process clause. There 
would be no harm, however, in clarifying the approach to be 
made in deciding such questions. One step in clarifying the 
approach would be to require judges and publicists to state 
precisely what they mean by the word “ liberty ”’ when they say 
that a law promotes or curtails “‘liberty’”’. Such definiteness 
in the use of the word would impair the inspiration to be found 
in Fourth of July orations, and the rhetoric of many a Bar 
Association address. It would nevertheless make for clear 
thinking, and perhaps the price to be paid for that is not 
too great. 

Nearly everyone admits that liberty must occasionally give 
way to certain public objects. The dispute usually takes place 
around the question what particular interests are sufficiently 
important to justify curtailing liberty. President Hadley, for 
instance, in a recent review of a lecture by Chief Justice Taft, 
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in the Yale Law Journal (Feb., 1923), says, ““As long as people 
care more for liberty than they do for equality, we have little 
to fear from any form of democracy.” Others, like Mr. 
Justice Holmes, would say that a slight curtailment of liberty 
may be justified to establish an equality of bargaining power. 
These disputes usually arise in dismissing the restraints im- 
posed by modern statutes. But when it comes to the justi- 
fication of those rules of the common law which obviously 
restrict liberty (the liberty to assault, for instance), the 
Spencerians maintain that such restrictions on one man’s liberty 
are imposed for the very purpose of protecting the liberty of 
another man. It is at this point that we must begin to define 
what we mean by the word. “ Liberty ”’, or “ freedom ’”’, ob- 
viously means, not merely freedom to do certain things, but 
freedom from restraints on the doing of those things. The 
Supreme Court has many times discussed whether the “liberty” 
protected by the Constitution includes freedom #o enter all law- 
ful occupations, freedom to make such contracts as any two 
parties see fit to make, etc. But there has been a dearth of 
discussion as to whether it means freedom from governmental 
restraint alone, or freedom from all other obstructions as 
well. The anarchist would never subordinate freedom to any 
other interests whatsoever, but anarchy would realize the 
anarchist’s ideal only when we confine the word “ freedom ”’ 
to freedom from governmental restraint. Under anarchy, 
every individual would be unfettered by any Jaw from doing 
what he liked, but he might be prevented by other persons or 
by general circumstances. The Spencerian would say that 
prevention by other persons is a denial of freedom, hence he 
would forbid assault, or violent private coercion. His definition 
of liberty, unlike that of the anarchist, includes freedom from 
private physical coercion. He is fond of asserting that no- 
body’s freedom should be restrained by law, except to the 
extent requisite to the enjoyment of an equal freedom by others. 
He does not mean merely that whatever rights anyone has 
should be given the same protection as the rights of everyone 
else. The substantive rights themselves must be such as to 
satisfy his formula. And in saying that the law against as- 
sault promotes the equal liberty of the other party, he does not 
mean that the freedom from being assaulted is equivalent to the 
[357] 


| 
| 


52 LAW AND JUSTICE [VoL X 


freedom to commit assault. He means that the freedom from 
assault, which is promoted by curtailing the freedom #o assault, 
is an interest which is protected for everyone alike. And, at 
least roughly speaking, he is right. 

But most Spencerians are upholders of the right of private 
property. This right, concretely, is a system of legal rights 
of action for trespass, conversion and the like. They are 
obviously limitations on the freedom of the non-owners, just 
as the law which forbids assault is a limitation on the freedom 
to assault. They promote a kind of freedom in the owner. 
But this freedom is something more than protection against 
violence. If the thing owned is one of which the owner makes 
personal use, his liberty which the right of ownership pro- 
motes is a freedom from the practical annoyance of finding 
the object missing. It is not a freedom from private coercion, 
still less from governmental restraint. The non-owner’s free- 
dom from governmental restraint is cut down for the sake of 
the owner’s freedom from obstacles of a less personal nature. 
Where the things owned by different people are of vastly 
different importance, the Spencerian justification breaks down. 
Unlike the law against assault, the “ freedom ”’ of the owner of 
a large country estate is not equal to the “ freedom”’ of the 
owner of an old suit of clothes. The substantive rights are not 
equal. It is only the manner of enforcement—the procedural 
rights—which can be called equal. This is still more true when 
the property is not that which the owner uses personally, but 
from the ownership of which he derives an income. It is 
through the mechanism of the legal restraints on the activities 
of non-owners that he is enabled to collect the income. Their 
activities are restrained by law, and as a result they frequently 
have to submit to a further curtailment of them by the employer, 
and to a still further curtailment by the resulting circumstance 
of poverty. The owner’s choice of action, or power of self- 
assertion, is enlarged in the sense that his greater income frees 
him from the impersonal obstruction which a more limited 
income would offer to his power of choice. Since some in- 
comes from property are large, some small, and since some 
get no incomes from property whatsoever; furthermore, since 
the restrictions on the freedom of non-owners of any particular 
property force some to give up nearly all power of choice over 
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their own activities, force others to give up less, and still others 
to give up practically none at all—it cannot be said that the 
restraints on the freedom of the non-owners are restraints which 
affect all alike, or that they are restraints which promote the 
same interests in everyone. And certainly as long as there 
is such a thing as the institution of inheritance, the inequalities 
cannot be said to be the result of equality of opportunity, or 
of contract unaffected by status. The justification of property 
lies elsewhere than in the Spencerian formula. 

Property, then, is a restriction on liberty. But like other 
paternalistic arrangements, it may be one of those restrictions 
which make for a greater amount of freedom in other direc- 
tions, freedom even for those who own the least. But this 
greater freedom which property promotes is not freedom from 
governmental restraint, or even from private restraint, but 
from the restraint of more impersonal circumstances. One im- 
personal, or environmental circumstance, which restrains the 
free power of choice and which impairs the interest in self- 
assertion (the interest which Pound sees as the vital thing un- 
derlying personal liberty), is a scarcity of wealth in the com- 
munity. This scarcity will be relieved by greater production. 
Many of the incomes which owners get by virtue of their 
property rights probably constitute one of the great incentives 
to production. It is only insofar as private ownership does 
stimulate production that private ownership, unevenly distri- 
buted as it now is, can be said to promote the freedom of any 
buta minority. Either it curtails liberty, or it promotes liberty 
in the sense of freedom from impersonal environmental ob- 
structions. Any legislative modification of property rights in 
the direction of equalization is not, then, so much a curb on 
liberty, as it is a removal of a curb, unless it interferes with the 
incentive to production. If it does not, then it promotes the 
liberty of the non-owners in precisely the same sense as that in 
which it limits the freedom of the owners—in the sense, that 
is, of freedom from those obstructions to the power of choice 
and to the power of self-assertion which accompany a limitation 
of income. Whether in fact any particular modification of 
property impairs incentive or not is a question which the judges 
are perhaps not the best qualified persons to answer. Without 
such an inquiry by competent persons, it cannot be said that an 
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equalizing modification of property rights is necessarily a pro- 
motion of equality at the expense of liberty. It is quite as 
likely to be an enlargement of liberty in the only sense of the 
word in which it can be said to be a curtailment thereof. When 
the court, then, without examining the economic effects, in- 
validates a statute which curtails property rights, the result 
of the court’s action is quite as likely to be to strike down the 
liberty of initiative and action of non-owners as it is to protect 
the freedom of action of the owners. Like the institution of 
property itself, statutes modifying that institution strike down 
one sort of freedom for the purpose, among other things, of 
enlarging another. It is a question of liberty against liberty, 
not of liberty against equality or against something else other 
than liberty. To recognize this fact is to clarify the issue. The 
question which sort of liberty to prefer, in a given case, remains 
open, and it is the latter question alone which must be settled 
on the emotional plane referred to by Professor Oliphant. 
The analysis of the issues and the study of the probable 
economic effects might fall within the scope of the work of 
the Institute. 


II! 


SAM A. LEWISOHN 


Of Adolph Lewisohn and Sons, N. Y.; Vice-President of the Miami Copper 
Company and of the Tennessee Copper and Chemical Corporation. 


It is plain that in rendering decisions involving important 
economic problems the courts must rely upon the economist, 
publicist and sociologist to furnish the underpinning for that 
body of philosophical, political and ethical ideas, which 
forms the basis of the decisions of the judges in such matters. 
And with respect to the class of cases having to do with labor 
problems, this economic foundation is particularly essential. 
Here the courts plainly show their perplexity (sometimes al- 
most pathetically) and to a large extent have clung and still 
cling to the archaic formulas of a different economic age. 

There is, of course, a distinction to which Professor Lewis 
has already alluded which must be kept in mind between the 
two classes of labor cases. The first class involves the con- 
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stitutionality and interpretation of legislation, and in this 
group of cases it is a mooted question in each instance as to 
how far the courts should be guided by their own interpreta- 
tion of current economic ideas and how far they must bend 
to the economic philosophy which motivated the action of the 
legislative body. On the other hand there is a second class of 
labor cases, particularly of that important group having to do 
with trade unionism, in which there is no question of inter- 
preting legislation but in which the courts have the task of 
developing the common law. These present many of those 
novel cases, which Professor Lewis mentioned. It is in this 
second class of labor cases that the courts are bound either to 
act as amateur economists themselves or to rely in part at least 
for their decisions upon the formulations of trained economists 
and social students. 

Justice Holmes has said that “ considerations of social ad- 
vantage require a special training to enable anyone even to 
form an intelligent opinion about them.” It would certainly 
seem too much to ask the great majority of our judges to be- 
come social investigators. Some of them may pioneer in this 
field but the great body must await the breaking of new 
economic ground by trained minds and the crystallization of 
public opinion that comes from such analysis. It is there- 
fore most important that economists and social students furnish 
adequate material to meet this need. Now as judges must make 
their decisions in the realm of practical affairs it is important 
that the studies upon which the judges and the thinking public 
are asked to rely, indicate on their face that they have been 
prepared by sane, clear-headed and shrewd students and ob- 
servers, neither too ‘ hard-boiled’”’ nor too sentimental. 
Otherwise they will not carry conviction. Of course, just as 
far as these problems are susceptible of being approached by 
statistical methods, such methods should be used in laying the 
foundation for this branch of economics. It is by far the 
preferable method of approach. Such work as that of the 
Bureau of Economic Research is invaluable because its ob- 
jectivity has been assured. 

It would be gratifying if all phases of these labor problems 
lent themselves to this objective statistical method of analysis; 
but they do not. The statistical work serves to settle certain 
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portions of these problems (for example, the past distribution 
of the national income) and thus narrows the field of dis- 
cussion. But there are still left the large areas which are 
incapable of being settled mathematically. 

This is unfortunate because anyone dealing with this parti- 
cular field of labor problems even though he be a trained 
economist is apt to be swayed by unconscious biases ; conclusions 
in this field, even of trained minds, are apt to be rationalizations 
of prejudices. It is therefore impossible to reach any exact 
conclusions as to the greater part of these problems. 

Now in view of the fact that an objective method of ap- 
proach is so difficult it is incumbent upon economists in dis- 
cussing these trade-union problems with which the courts have 
had to deal not to allow the fact that the judges have been 
apologists for one group to cause the students to react and be- 
come apologists for another group. 

It is of course true that in default of any settled modern 
realistic economic formulation with respect to these matters 
the courts with but few exceptions have clung to the old com- 
mon law formulas belonging to a different economic age and 
discussed merely the private rights of employers and employees. 
And it is also true that they have too often certainly in the 
beginning emphasized the private rights of employers. 

On the other hand, some economists in reviewing and criti- 
cizing these cases seem to have fallen into the very same pitfall 
and using the same archaic formulas of private rights have 
become defenders of the private rights of employees. A good 
deal of recent economic formulation dealing with labor cases 
is I am afraid open to the charge of this sort of bias. This is 
particularly unfortunate as previously said because it is im- 
portant that the economic material which is placed at the dis- 
posal of the judges secure their confidence because of its 
evident fairness, penetration and realism. 

Now the proper method of approach in these cases as Mr. 
Justice Holmes has many times hinted should be from the point 
of view of public and social advantage rather than from any 
theory of the private interest of either group. More and more 
the factor of social advantage is coming to the forefront in dis- 
cussions of these problems. The recent correspondence be- 
tween Samuel Gompers and Newton Baker centered about this 
aspect of the matter. 
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The point of view that unions by maintaining living stand- 
ards have assisted not only individual well-being but have been 
a healthy influence in our national well-being may be said to 
be universally agreed upon by impartial students, and the courts 
have accepted this view of the matter and embodied it in their 
decisions. 

But there are other matters of policy affecting the legal 
attitude towards the activities of trade unions still before us 
which should be settled from the point of view of national 
interest. They are broadly considered questions as to what 
position unions, now that their right to exist has been granted, 
should occupy in our political and economic system. The 
following would be fair examples of such questions: 

Is it well that trade unions should occupy a sort of quasi- 
official position as they do in Australia? 

Granting that broad criticism of management methods by 
unions is invaluable, will too much interference on the part of 
unions in dictating the details of management policies unduly 
hamper our productive system ? 

Is there no other direction in which this healthy and power- 
ful movement can be directed? 

How far is it proper that the public convenience be ham- 
pered because of the need of not depriving this socially useful 
movement of the necessary means for strengthening itself? 

How can trade unions best be utilized as a vehicle for social 
and national progress? 

These indicate the type of questions that should be answered 
as a basis for the decisions of courts in this class of cases. 

Now, without meaning in any way to suggest what answers 
should be given to these questions it is submitted that they 
should be approached by economists and publicists from the 
point of view of our national social well-being and not from 
the point of view of the individual well-being and rights of 
any particular group. There are some individuals and groups 
who suggest a complete “ hands off” policy as to unions and 
maintain there should be practically no limitation on their 
activities. It must be recognized, however, that unionism has 
found its place before the courts as an exception though a 
quite logical exception to the law of conspiracy, and the courts 
so far as they are not guided by legislation are compelled to 
find the answers to such questions as those above suggested. 
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The difficulty has been that no conscious policy has been 
formulated; no clear-cut social program worked out, and the 
courts perforce have clung to old formulas of individual rights 
and duties and have been often swayed by unconscious preju- 
dices. I am afraid that in this matter the courts have not 
lagged behind the economists. It is the economists who have 
found it difficult to formulate a conscious social program. 

Of course the latitude of the courts in these matters will more 
and more be cut down by legislation, but legislators also re. 
quire a background of a freshly formulated and carefully con- 
sidered social program. It is the function of economists and 
publicists to assist in such fresh formulation and if in perform- 
ing this duty they hew to the line of national policy and social 
advantage they will not go far astray. 
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THE LAW AS A SCIENCE 


WALDO G. MORSE 
Member of the New York Bar 


present proposals differ from former plans? (2) 

Whereto may the scientific method improve knowl- 
edge of the law? (3) Whereby may the scientific method 
be applied? (4) Wherefore a proposed analysis? 

The Academy of Political Science in the City of New 
York seems about to enter into the new domain of “ Clari- 
fication of the Law”. Let our members then, stand along 
the border line between Law and Science, taking first a general 
view over the adjoining fields. 


TT HIS paper comprises four topics: (1) Wherein do the 


I 


Traditionally, the Law knows no Science, while modern 
Science may yet quote the scientifically minded Shakespeare in 
characterizing the Law. Historically, Science and the Law 
parted company upon the death of Sir Francis Bacon, Lord 
Chancellor of England. The Law remains fundamentally 
unchanged as to the means, methods and appliances whereby 
it may be enacted, declared, practiced and known. The Law 
has remained Aristotelian, while Science has built up a new 
world of analyzed, systematized and recorded knowledge, 
following the teachings of Bacon. 

Are we now about to apply scientific methods also to the 
law? Otherwise why the present discussion ? 

A brochure entitled The Law as a true Induction, privately 
printed in 1917, contained a brief and fragmentary statement 
of a proposal that the Law be analyzed and its content so 
distributed in outline, that many workers might collaborate in 
assembling all of the facts of society and man, in such way 
that the Law as applicable to human relationships might be 
ranged along with those facts and a truly scientific treatment 
and understanding made possible. 
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A proposition for a “ Classification of the Law” already 
had been considered, and a Committee on that subject ap. 
pointed by the American Bar Association in the year 1889, 
the late William B. Hornblower acting as Chairman, and re. 
porting in 1890. The subject came before the American Bar 
Association again in the year 1902, with James D. Andrews 
as Chairman making an elaborate report, and in 1917 the 
Association appointed a new Committee on Classification and 
Restatement of the Law, Hampton L. Carson acting as Chair- 
man, and making a very able report. On the election of Mr, 
Carson as President of the Association, James D. Andrews be- 
came Chairman of the Committee, reporting in 1920, 1921 
and 1922, while in 1921, 1922 and 1923 a Committee of the 
New York State Bar Association reported upon the same 
subject. 

All of those Committees, save the one reporting in 1923, 
adopted the traditional legal position, basing their conclusions 
upon the assumptions that the Law is known and comprehended 
by those who should undertake to state or to re-state it, that no 
previous investigation on their part is necessary, beyond the 
ordinary consulting, individually, of usual authorities, and that 
a classification for the purpose of written exposition to others, 
followed by a text similarly composed, and then revised col- 
lectively, would complete the cycle of possible advancement in 
legal thought. The plans were of the classical literary type. 

The present meeting of the Academy of Political Science 
seems to indicate a purpose on the part of Science to look upon 
the Law, and should the inquiry result in a genuine concern 
with respect to conditions within the legal domain, this meeting 
and the present occasion might prove notable in the progress 
of the Law. 

In its report of January, 1923, the Committee of the New 
York State Bar Association, through its Chairman, submitted 
for consideration a form of analysis of the Law available for 
use in providing for a study of the subject matter of the Law 
concurrently, by independent investigators, with facilities for 
comparison of results and accumulation of data obtained, con- 
veniently arranged for reference. 

The word analysis as used in that report was employed in 
its scientific sense. Occasionally, the same term has been used 
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by legal writers as a synonym for the word classification. Sir 
Mathew Hale, great among lawyers, left unfinished an Analysis 
of the Law, and it was published after his death. It is a 
synoptic outline, bearing evidence of late and hurried pre- 
paration, and accompanied by a pathetic note stating that so 
great a subject as the Law might not be compassed at one or 
two writings. The outline is a masterly work which has led 
the thought of Blackstone and many other subsequent writers. 
But the work is not analysis as known to present-day science. 

In years gone by, spasmodically, some investigating adven- 
turer has launched forth upon a consideration of the entire 
field of law, and more frequently, excursions into particular 
topics have been undertaken, but ever and always under guid- 
ance of a classical spirit and charted by Greek Philosophy and 
Roman Law, amid the hard facts and shifting forces of the 
practical law of the practitioner, and breakers of the political 
seas. Ihe Bar has failed to follow, and law-makers have 
scoffed. Individual effort and the reach of thought and life, 
as embodied in unitary men, have limited study of the Law, 
down to our day. 

So it is that we turn yet, in the law, back to the Code of 
Justinian as a precedent or laud the Code Napoleon; the one 
a sweeping together of embers from a once great Empire, by 
hands from which the diminished scepter was about to pass 
forever, and the other a politically dictated unification of law, 
carried forward in order that concurrence in law might buttress 
solidarity of control and centralization of authority in the state. 

The balancing of written opinions from former centuries 
concerned Tribonian, while Napoleon desired the extension 
nationally of such laws as seemed adapted to national growth 
with the elimination of all laws tending toward an extension 
of divisional autonomy or prerogative. 

In all codes, so far as known to the writer, and in all dis- 
sertations in so far as he has read, a primary knowledge of the 
law has been assumed and means whereby knowledge should 
be conveyed to subject, citizen, reader or pupil carefully elab- 
orated. In those respects the position assumed respecting a 
Classification and Restatement of the Law was historically, 
traditionally, logically and professionally correct. beyond cavil 
or question. 
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Even to this day, no proposal for a scientific analysis has 
been put in print. The Law itself is a resultant of divergent 
and conflicting interests of race, religion, desire and _ pos- 
session. Its first care commonly is to preserve some goy- 
ernmental legal unit from destruction. Then follows religion or 
cult, an interest ordinarily tending to support the government, 
but occasionally and at memorable times assuming premier 
importance, to the destruction of a nation or a civilization. 
The possessions of men, too, and the lust of power and prop- 
erty, in endless contention, determine the things which must 
be commanded, suffered or prohibited under the law, in per- 
petual adjustments, compromises, concessions and aggressions. 

Should one wish to appreciate the utter absence of scientific 
purpose in statute law, he may visit legislative halls in Wash- 
ington or in Albany, Trenton or Hartford, while well-nigh any 
inferior court-room may furnish a clinic in the essentials of 
legal compromises. 

The law is not scientific, nor does it ask to be made so. 
Roughly speaking, modern law is a crude application of Chris- 
tian and classical ethics, with modified touch suited to persist- 
ing strains of barbarism, and paganism, with some others. 
The turn from fixed tenets of religion, philosophy, ethics and 
morals, which has destroyed the Russian Empire and civiliza- 
tion, has brought forth a law wholly novel in modern experi- 
ence, demonstrating how completely opportunist and pragmatic 
is the law. 

An assumption that modern civilization is fixed and per- 
manent is common among men, but is not justified by the ex- 
periences of mankind. Should a member of the convention 
which framed the Constitution of the United States meet with 
us today, he would not recognize his own work as it has been 
interpreted and shaped under legislative and judicial con- 
struction. Moreover in many great fundamentals the law of 
relationships of men to governments and among themselves, as 
it exists today, is diverse from and in frequent instances con- 
trary to the law of forty years ago. Such changes in law 
have come through shifting potentials among men and with 
changing environments. Often they have occurred with no 
realization of their import, always with slight forethought 
and usually through emotion, passion or prejudice. 
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It may be then, that a true induction of the law, which should 
break down the middle wall of partition between Science and 
Law, would furnish a guide and a leading in times of stress 
and change. The field of the law is not isolated or apart, but 
lies along the boundaries of natural law upon the one hand 
and social custom or fancy upon the other. Neither boundary 
is fixed or capable of exact definition. Laws of nature, abso- 
lute and self-enforcing, sometimes are enacted as law by man, 
while into the realms of social custom, religion and personal 
habit or fancy the Law often stalks with disastrous tread. 

The Law has been viewed hitherto with the eyes of the 
lawyer as something voluntarily arising, enacted and enforce- 
able at discretion, but it should not be overlooked that the 
law is resultant in no small degree from forces, surround- 
ings and conditions quite beyond the control of law-establishing 
agencies, bodies or communities. A scientific comprehension 
of such compelling factors would be of great avail as bearing 
upon questions presented for determination and leading public 
opinion. 

A false doctrine, widely taught, destroyed Russian civili- 
zation. An erroneous philosophy, adopted by German pub- 
licists, furnished the fertile soil for a growth of that doctrine 
and for the late world war. A properly balanced scientific 
study might have averted both disasters. The autocratic law 
of Germany may serve by way of illustration. It had driven 
out the old-time law of freedom and based its postulates upon 
state domination and control. As stated by Garies in 1887 
through his noted treatise, the basis of that law is, that prop- 
erty, rights and status are advantages, estates conferred upon 
men by the state arbitrarily and at its sole caprice and election, 
to be enjoyed by the possessors for their own and only benefit, 
with resultant and collateral advantage alone to the state; that 
the dominant entity is the state and is entitled to all authority 
without responsibility ; that law as defended by its apologists 
admitted conflict, antagonism and inconsistency between the 
theoretical and the practical—a scientific impossibility when 
facts are known and conclusions justly drawn. No wonder 
that those denied “ estates” rebelled in Russia or that Ger- 
many was forced into war as the alternative of a collapse! 
The German philosophy of law, as so expressed, was exotic 
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and classical in character. It lacked the wisdom of broad 
induction from observed facts. Employing the phrase of the 
late Hamilton Wright Mabie, “In no nation have scientific 
men dived deeper in the sea of knowledge, nor staid down 
longer, nor come up muddier.”’ 

Perchance a scientific induction respecting the law and the 
nature of the relationships governed by the law, with a similar 
basis for an understanding of the communities wherein the 
law exists, might have developed a different jurisprudence, and 
one which would have resulted otherwise than in the class war 
enacted in Russia, imminent in Germany and boldly advocated 
with impunity in America. 

It is not impossible that a scientific induction might disclose 
the necessity for something other than normal material pro- 
duction of wealth, which must be afforded to enlightened popu- 
lations. Conquests of other peoples or new domains, or ac- 
cess to natural resources stored through untold millenniums, 
have sufficed at times. Renunciation of the present with a 
spiritual hope for the future characterized other periods. 
What of our own day and tomorrow? What laws of life, of 
death, of motion and of change affect or are inherent in that 
great bioplasm of one hundred million semi-autonomous cells, 
which spans our continent? 

Can any classical philosophy or Aristotelian syllogism solve 
the riddle or can individualistic and independent study of facts 
compass a knowledge of its laws of being, even though in as- 
sociations of great extent? Our present status may be sum- 
marized in the words of Sir Paul Vinogradoff, F. B. A.: 
“ Every jurist is left to face the problem of the law in his own 
way, and by such help as he can derive from branches of 
special knowledge which have a direct bearing upon legal 
questions. And these are logic, psychology and social science.” 
The learned baronet then goes on in form true to type and 
precedent, with calm assumption of intuitive knowledge worthy 
of a Minos within his walls at the Palace-Temple of Knossos. 

In such respects, then do present proposals differ from 
former plans. 
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The scientific method would try all things and hold fast to 
that which is good. It would destroy nothing, forget noth- 
ing, conceal nothing. Conserving all learning gathered in the 
past, it would add an analyzed instauration of all else, and 
base its conclusions upon ascertained facts. 

The law then would be treated as a department of the 
sciences. Great characteristic reactions of protoplasmic na- 
tional life would be made known and their various exciting 
causes studied. 

Former works, indiscriminately designated as classifications 
or analyses, which sought means for the imparting of knowl- 
edge and assumed its possession, customarily followed the 
phrase or idea as set forth by Hale, “ Here falls in the learning 
concerning ’’, etc. 

Until very recent times, biologically speaking, the law 
needed not to be studied by the lawgiver, but only to be enun- 
ciated or applied. The patriarch, chief, captain, pharoah, 
king, sultan, khan, emperor, parliament or legislature brooked 
no interference and needed neither analysis or learning, while 
the law which lay in the breast of the judge required but super- 
ficial hints from his royal patron. The Commandments and 
Leviticus of Moses, the laws of Hammurabi, the Tablets of 
Accad and those Tel-el-amarna, the Laws of Lycurgus, the 
Tables of Rome and all other enactments of their type, were 
enunciated ex cathedra, while their accompanying customary 
law was sanctioned by like power, which assumed also all 
wisdom. <A trace of similar mental bent survives in present- 
day legislation and law. 

Into the contemplation of an anlysis must enter all material 
which has gone before, together with a conception that the 
outgrowth at every stage is only one expression of an inner 
vital force. 

For a survey of preceding civilizations with their wealth of 
teaching for present and future, we must be content to cite an 
address by Dr. Arthur Evans of Oxford, delivered in 1916 
before the British Association for the Advancement of Science, 


treating of the origins of European civilization, customs and 
laws. 
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III 


In common belief, the law is not a science and the con- 
clusion is reached that its subject matter is incapable of 
scientific treatment. Admitting the fact, we controvert the 
conclusion. The law deals wholly with relationships. The 
science of mathematics deals with relationships, and with noth- 
ing but relationships. Mathematical relationships are pure or 
applied, and so likewise are the relationships which constitute 
the field of every science. 

The physical sciences are recently acquired powers, found by 
mankind, and all are products of an application of the scientific 
method. Writings upon the subjects of botany, psychology 
and medicine are rich in matter illustrating the use of the 
scientific method in the quest for knowledge. The tremen- 
dous organized advance of the sciences, based upon induction, 
cannot be over-stated. Pages of quotation might buttress our 
position, that a basic analysis, followed by the collaborated 
work of hundreds or of thousands, has made possible the 
achievements of science. 

Why not similar mass formation for an understanding of the 
science of society and a “ Clarification” of itslaw? As the law 
controls all of the more fundamental relationships of man, 
everything which concerns man is relevant to a knowledge 
of the lew. 


IV 


Fourth and lastly—consideration of a form of analysis may 
be briefly indulged. The one presented consists of two tables 
—an external analysis in chief based upon the entire subject 
matter considered by the law and with parts divided out from 
such whole, and an internal analysis showing the scope and 
order of arrangement followed in respect to every division 
of the analysis in chief. 

A synthesis of rules, principles and institutions to follow 
from the elements of last analysis of subject matter, is only 
hinted at here. The two parts, comprising respectively the 
subjects affected by law and the rules and principles of the 
law, may be read together either as an analysis of subject matter 
and synthesis of rules and principles, policies and institutions; 
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or it may be read backward as an analysis of the latter and 
synthesis of the former. 

" So read the analysis is truly logical, passing from general to 
specific, but it offers as well at every step cross-analysis of 
the entire law. 

The proposed external analysis and internal analysis are 
presented with this paper, and no attempt at comment can be 
made, further than to note that a numeral reference by two 
figures will serve to describe the exact position of any item 
in either chart, and that any desired number of collaborators 
may consolidate results of investigations with no danger that 
confusion or duplication of effort may arise. 

The analysis has been carried out to twenty-six columns at 
some places, while eight columns seem to meet useful require- 
ments at others. 

May the law be found also among the sciences? This brief 
paper is capable of nothing beyond a hopeful propounding of 
that great query, fateful to civilization. 
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THE BETTERMENT OF CRIMINAL JUSTICE 


JAMES BRONSON REYNOLDS 


President, American Institute of Criminal Law and Criminology 


HE pressing need for the betterment of criminal justice 

T is urged with increasing insistence in all parts of our 

country. Not a detailed program, but those funda- 

mental elements of the problem without the recognition and 

adoption of which constructive details can be of only limited 
value, will be now discussed. 

The fundamental causes of crime lie deep in physical and 
mental deficiency, in emotional deficiency, in moral perversity, 
in unfortunate heredity and debauching environment and in 
the stupidity and injustice of our imperfect social and political 
system. 

I trust I may make the last statement without being called 
a parlor Bolshevist or unpatriotic. But I must make the 
assertion nevertheless. The foundation of patriotism, I sub- 
mit, is that confidence in national excellencies that admits fault, 
not the assertion of perfection that tempts to concealment of 
defects. We do not improve so long as we deny fault. The 
patriot is the one who works to remove defects, not the one 
who denies that they exist. And let the words of Lowell be 
recalled that democracy is no more sacred than monarchy. It 
is only the rights and, let us add, not less also, the duties of 
man that are sacred. 

The betterment of criminal justice cannot properly or ade- 
quately be discussed without recognition of the obligation to 
gather up the results of scientific and social study of the funda- 
mental causes of crime and the recognition of their intimate 
relations to the concrete problems of criminal justice. The 
fundamental causes of crime above named must be passed with 
the mere reference to them. But I would fail to express my 
own conception of the problem under consideration if I did 
not place at the very door of criminal justice these broader 
relations so little recognized by the majority of the legal pro- 
fession. With the perception of the causal relations of social 
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conditions to crime must go a recognition of the demands of 
social justice as conditioning the reduction of criminality, 
Social justice relates to the criminal law as truly and perhaps 
as much as to civil law. The failure of many jurists to per- 
ceive these relations gives aid and comfort to those who con- 
tend that lawyers are but tools to aid the strong armed men of 
capital to achieve the aims of self-centered greed. And until 
the importance and vital relation to substantive and procedural 
criminal law and to the entire philosophy of criminology of 
these fundamental causes of crime are appreciated we shall not 
construct a criminal law administration adequate for the needs 
of twentieth-century society. 

Fundamental also is understanding of the development of 
the criminal law, especially in our own country. 

“The history of what the law has been is necessary to the 
knowledge of what the law is,” observes Justice Holmes. The 
history of criminal law in America is an almost unexplored 
field, though valuable monographs exist relating to its growth 
in individual states, and a chapter in Dean Pound’s recent 
Spirit of the Common Law might instructively be expanded 
into a volume. The material is abundant but the laborers are 
few. For this reason I wish to review briefly the develop- 
ment of the criminal law in our country. Three periods must 
be noted in the history of crime and the criminal law in 
America: the Colonial, the Pioneer and the Modern. 


First, the Colonial or Experimental Period: 


The early settlers in our colonies had usually left their 
country for their own or their country’s good or satisfaction. 
Consequently they bore no good will toward the mother coun- 
try and its political institutions. The New England colonists 
having left England on a religious issue emphasized the reli- 
gious cleavage in establishing the Old Testament as their basis 
of public law as well as of personal conduct. It has been 
customary to contend that the colonists were peculiarly severe 
in their laws and harsh in their enforcement. In fact, their 
laws were milder than those of the mother country. Whereas 
England at the end of the seventeenth century had over a 
hundred offenses for which the penalty was death the Puritan 
Colonies with their Old Testament Code had only sixteen 
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to twenty death penalties. They also inclined to eliminate 
legal technicalities and except as to religious offenses to make 
their legal procedure simple and, relative to European stand- 
ards, humane. That this revolt against English legal influence 
was on some grounds fortunate may be held from the fact 
that in the eighteenth century English capital offenses in- 
creased to over 200 in a misguided attempt to check crime by 
ruthless severity. Blindness to the injustice of this savagery 
is evidenced even by so eminent an authority as Blackstone, who 
commenting at this time on the right of peremptory challenge 
of jurors says: “It is a provision full of that tenderness and 
humanity to prisoners for which our English laws are justly 
famous.” In truth they were justly infamous for exactly 
the reverse. 

Still more striking as revolts against old-country standards 
were the criminal codes of Pennsylvania under William Penn 
and of Rhode Island under Roger Williams, both of whose 
codes so far reflected a religious influence, in their cases of 
the New Testament, that the early Rhode Island Code was 
more charitable than that of the other New England colonies 
and the Pennsylvania Code contained but one death penalty, 
that for murder. 

Lawyers during this period were rare and when after the 
Revolution their number increased they were at first far from 
welcome and were compelled to fight their way to recognized 
standing. The natural resentment toward England following 
the Revolutionary War further retarded the acceptance of the 
English Common Law so that it was not until the nineteenth 
century that the English law came to be regarded as the 
most important advisor of our lawyers and judges. 

These earliest American experiments in the criminal law 
have been largely forgotten or ignored. They were ahead 
of their time and in the main moderate and tolerant. The 
occasional harshness of some colonies in the execution of the 
law was largely the alarmed action of their judicial authorities 
to check those who intruded on their seclusion and stridently 
proclaimed that there was no law which they were bound to 
respect. 

A deeper study of our criminal law in the colonial period 
will, I believe, prove that it offers both inspiration and in- 
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struction. It was the earnest expression of new, untried ideals, 
the realization of which was attended by the difficulties to 
be expected when an abstract ideal is applied to real life. 


Second, the Pioneer Period: 


The period covering the nineteenth century is aptly charac- 
terized by Dean Pound, as the Pioneer Period. Farmers pre- 
dominated and cities were few and small. The standards of 
country life with a scattered population were controlling and 
the struggle with the soil produced men and women of strong 
character, little inclined to brook restraint. Consequently ex- 
treme individualism predominated and personal freedom was 
upheld against governmental interference. (Government au- 
thority was regarded not as the instrument to promote the 
collective welfare but as a remnant of the old tyranny from 
which the pioneers or their fathers had fled. Even though 
officials were of their own choosing they were viewed with 
suspicion. The overwhelming defeat of the Federalists at 
the beginning of the nineteenth century was but one symptom 
of this revolt against strong government. Judges formerly 
appointed became elective and their terms of office were made 
brief, ‘‘to keep them in touch with the people”’, it was said. 
The power of judges in court was diminished and the power 
of juries magnified. The expert, whether as judge or lawyer, 
was suspected. Revisions of criminal procedure were gen- 
erally in favor of defendants. 

At the beginning of the nineteenth century under our lighter 
penalties crime was probably much less in this country than in 
England. Before the end of the century the condition had 
been reversed. Reforms in England in that century made 
the law more humane but more efficient. Penalties were and 
are today usually less severe but certain and sure. 

In this country the criminal law in so far as it was made 
more severe owed such changes as a rule to popular excitement 
regarding some particular offense when a popular demand 
called for extreme punishment. We had to learn that as a rule 
the excited mob is more savage than the public official. 

The net result of the influence of the nineteenth century 
on the criminal law in the United States was apparently in- 
creased inefficiency, dilatoriness and a general disposition, with 
few exceptions, to be lenient toward the offender. 
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Third, The Modern or Reconstruction Period: 


The third period covers the first two decades of this century. 
In it emerge important tendencies, the expression of which 
has only begun. Our criminal courts had been increasingly 
criticized chiefly from two angles, one of inefficiency, the other 
of unsocial severity. The first criticism is evidenced in the 
creation of Chief Justices of the Magistrates and Special 
Sessions Courts of New York, and of the Combined Municipal 
Court of Chicago and the establishment of the Consolidated 
Criminal Court of Detroit, which mark the beginnings of a 
new order. The Detroit Court is unique in that it not only has 
a Chief Justice but also combines the customary three grades 
of police, misdemeanor and felonies courts into one. As a 
result, while in 1919 under the old system of separate courts 
without leadership, two per cent of the felonies were tried in 
seven days after the arraignment of the defendant, in 1921 
under the new system 66 per cent of the felonies were dis- 
posed of within the same period. This efficiency is believed to 
have been responsible for the reduction of robbery and larceny 
from the person by over 50 per cent in 1921 in comparison with 
1919. This court seems to approach nearer to ideal standards 
than any other criminal court in our country. It is not only 
efficient but has digested scientific knowledge in other fields. 
It has high-grade probation service, and a psychopathic ser- 
vice I believe second to none in this country, both aimed to fit 
the sentence to the needs of the offender and the best interests 
of the community and to prevent future criminal acts. These 
methods of treatment cannot be referred to without acknowl- 
edging also the indebtedness of the whole country to the scien- 
tific work of the Municipal Court of Chicago administered 
under the direction of Judge Olsen. 

The response to the criticism of unsocial severity is found 
in the creation of Women’s Courts, Domestic Relations Courts, 
Children’s Courts and Probation and Parole in several cities. 
The last have been adopted more or less successfully in nearly 
all our states. In contrast with England it may be said that 
while the English Criminal Courts are more efficient than our 
own they have made less progress than we in the application 
of the lessons of psychiatry and of social science. The promise 
of the continuance and further application of the latest scien- 

[381] 


75 
f 


76 LAW AND JUSTICE [Vo., X 
tific and social ideas is encouraged by the investigations of 
special commissions in Cleveland and Philadelphia and of 
Criminal Justice Commissions in Chicago, Cleveland and Balti- 
more, with incipient movements in the same direction in cities 
in the South and West. 

Fundamental also is the problem of the purpose, methods 
and spirit of conduct of a criminal trial. Historically the 
ordeal and the contest or duel have largely dictated the methods 
and spirit of our trials. In the minds and experience of some 
the methods and spirit of the ordeal still contro] the treatment 
of witnesses by adverse counsel! But with that exception, and 
the exception of the occasional application of the third degree 
by the police, the ordeal may be said to have nearly or quite 
disappeared. 

But the idea of the contest still seems to largely dominate 
the theory of the trial. The rules of the game and the rights 
of contestants are doubtless influenced by the conditions of civil 
trials. They still seem to many to guide the conduct of the 
criminal courts and the treatment of all parties involved. But 
have not civilization and progress produced a newer and better 
method? Why not posit as all-determining the aim and meth- 
ods of science—the simple ascertainment of the truth? Once 
this is done the whole process of the law is elevated and digni- 
fied and brought into correspondence with other sciences and 
with the development of the scientific method and the scientific 
spirit. Gone indeed will then be the remnants of the ordeal 
and of the contest with ancient rules too often suggesting the 
rights and obligations of gladiatorial contestants in the judicial 
arena. In their place must emerge the true, untrammeled spirit 
of scientific inquiry. The ascertainment of the truth and the 
whole truth as to the crime charged and as to the acts in relation 
thereto of the defendant before the bar will be achieved with 
the courage, the singleness of purpose and the patience of 
detail of scientific inquiry. To achieve the removal from the 
statute books and from the customs of the courts of many 
precedents and rules, dear to the legal and judicial mind, I 
anticipate a thousand objections, but they can be of no avail 
if once we accept the caption that a trial is a scientific inquiry, 
governed by the rules of legal science but not of legal tradition 
from a cob-webbed past. 
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An instance relevant to my proposition of a modern abuse 
continued because due to an ancient evil and a false theory 
is the silence of the defendant. As we know, that right came 
to be because the crown, that is the state, was wont to torture 
defendants to secure confession. At first the defendant was 
forbidden to testify but later he was allowed to do so, but if he 
chose to be silent the state could not comment thereon. Yet 
once the truth is sought without fear or favor—and let us 
remember that it is in behalf of the people that the inquiry 
is made—we must evidently be free to call all likely to be able 
to give information. And who is more likely to do so or at 
least to give a highly important version of the facts than the 
very person charged by the prosecuting attorney with having 
committed the offense? Yet in spite of the evident desirability 
of securing the testimony of the defendant, Ohio is the only 
one of the United States which at present allows the people, 
that is, the Public Prosecutor who represents the people, to 
comment on the silence of the defendant. A judge of the 
Supreme Court of Ohio recently stated to the writer that un- 
questionably more convictions had been secured since the 
passage of the Constitutional Amendment giving the power of 
comment to the Public Prosecutor. He added that he knew no 
instance of injustice. In a recent discussion of the subject 
at the annual meeting of the American Institute of Criminal 
Law and Criminology the view of the Justice of the Supreme 
Court of Ohio was sustained by the Attorney General of that 
State and by one of the County Prosecuting Attorneys. No 
instance of abuse or injustice was established by any speaker 
from the floor. It may therefore reasonably be inferred that 
the existence of the ancient provision has only operated to 
enable guilty defendants to escape from the just consequences 
of their acts and that the abolishment of that provision has 
operated to secure the conviction of criminal defendants who 
otherwise might have been acquitted. 

Fundamental to the highest efficiency and intelligence in 
the administration of the criminal law is likewise the need of 
full-time service of the teachers and officers of criminal justice. 
At present we have no law school in this country employing the 
full-time service for that subject of instructors in criminal law. 
All teach one or more subjects of civil law which usually absorb 

[383] 


| 
| 


78 LAW AND JUSTICE [VoL X 


most of their time and attention. Part-time prosecutors and 
part-time judges further lessen mental concentration and inter- 
est in the problems of the criminal law. The profound con- 
sideration of the entire problem of responsibility in the light 
of facts and theories of modern psychology and sociology 
is demanded of our law schools and judges. And upon whom 
rests a greater responsibility than upon our prosecuting at- 
torneys and judges to study the character of penal institutions, 
and in what law schools are the principles of penology taught? 
Surely those who seek the commitment of and those who com- 
mit offenders to prison and those who train both should have 
opinions based on study, observation and reflection as to what 
is and what should be for the welfare of society and the moral 
cure of offenders. But how many prosecutors or judges are 
frequent prison visitors or thoughtful advisors as to the wisest 
principles and methods of penal administration ? 

One more fundamental proposition is offered, the complete 
alteration of our popular estimate of the so-called Police 
Magistrates, or Inferior Courts. We are not sure that they 
should not be reckoned as the Superior Courts in their im- 
portance to society and to those entangled therein. Most 
of those who commit big crimes get their first contact with 
the law in the minor courts. Physical subnormalities and 
social wreckages in large numbers also come before these courts 
and have been ordinarily disposed of by fine or commitment 
to jail for brief periods. I believe that many such should 
be sent to hospitals or sanitariums for extended medical or 
mental treatment or industrial training and kept from society 
until restored to normality or consigned to permanent custodial 
care and control. If it be determined that they are unequal 
to the struggle of life, and they are released on probation it 
should be to the doctor or psychiatrist as the probation officer. 
Instead they are usually treated by inferior judges of inferior 
courts as normal, responsible beings and the offense not the 
offender is judged and condemned. Such unfortunates are usu- 
ally sent to idleness and harmful association in filthy, disease- 
laden jails and society and the judges are outraged when the 
offender, naturally responding to the influences which our 
Government has provided, repeats the former offense or goes 
it one better. 
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The physical defectives like the mental defectives need, but 
rarely get, the doctor and the psychiatrist and institutional 
psychopathic treatment in place of bullying by roughneck, un- 
trained attendants of our government pigpens. All these classes 
crowd our minor criminal courts. Though their offenses are 
trifling they involve the redemption or destruction of whole 
families and give society opportunity as well as duty to antici- 
pate the complete social weckage or the later commission of 
more serious offenses. 

We have individual judges of social vision and full appre- 
ciation of expert aid. But I am speaking of court systems 
not of individuals. Our minor courts and the children’s courts 
have the tremendous and important task of detecting and 
weeding out from society those unequal to the rude strain of 
ordinary life. The treatment of these offenders or more prop- 
erly patients, the detection and cure of their subnormalities 
and the creation of temporary or permanent supervision of 
such incapables should be the task of the judges and their 
advisors and assistants in the Magistrates Courts. If cases 
reveal incurable physical, mental or moral non-control the 
courts should institute proceedings for the sequestration of 
the unfortunates before they merit the conventional seques- 
tration of long term imprisonment through the commission 
of crimes which might have been anticipated by intelligent 
foresight. 

Personally I incline to the Detroit method, the consolidation 
of all the criminal courts with able expert medical, psychiatric 
and probation assistants. The benefits seem to outweigh the 
difficulties, and the plan certainly merits careful examination. 
Like everything else it can probably be improved on, but it 
seems to have made a substantial advance. 

I return to my initial proposition. Our entire criminal 
court system needs reconstruction in the light of nineteenth and 
twentieth century science, business efficiency, modern psycho- 
logy, psychiatry and sociology and above all of the broad 
ethical proposition that vindictive treatment of offenders must 
cease and in its place must emerge justice, wisdom and charity 
combined in the interest of the people and of the real welfare 
of offenders. 
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T has always been a commonplace of politics in the United 
i States that governments derive their just powers from 
the consent of the governed. It is an equally funda- 
mental principle that the stability of governments rests upon 
the confidence of the governed. When those who are subject 
to governmental action lose faith in governmental efficiency 
and integrity, they are well started on the road to political, 
if not social, revolution. 

Of the three departments of government, the legislative 
seems the least likely to develop serious friction or distrust. 
It operates at a distance from individuals. Only the more 
intelligent citizens know much about its activities, and even 
they view them largely as matters of controversial or academic 
interest. The laws, when passed, seldom bear harshly upon 
large classes of people, because legislation has become ex- 
tremely sensitive to popular wishes. 

The executive department is also far removed from the 
daily lives of the mass of people. Except in so far as it 
participates in legislation, most of its activities are routine, 
and only rarely does it become a critical point of contact be- 
tween the government and the governed. 

But the judicial department stands in a very different posi- 
tion. Every individual is constantly engaged in holding his 
place against the social, industrial or commercial competition 
of others. Actual or potential enemies surround him on every 
side. He must fight to hold his job against others who want 
it, he must fight to protect his wages against employers who 
begrudge them, he must fight to preserve his property against 
a thousand assaults, and he must fight to maintain his health 
against those who would exploit it. Every day brings its 
struggle, every night its anxiety. Few would survive if they 
stood unaided and alone. But there is one source of protection, 
and one only—the department of justice. Without the courts 
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there would be no security. One may never use them, but they 
are always there—visible agents of the goddess of Justice who 
symbolizes the highest function of the state. 

The administration of justice is, therefore, the most funda- 
mental need of society, because through it alone individuals 
are enabled to maintain stable relations with one another and 
with the state. It is necessarily the function of government 
which most intimately affects the lives of all the people and 
is most likely to serve as the test by which they measure gov- 
ernmental success or failure. 

In view of the enormously important contribution which 
the successful administration of justice can make to the political 
security of the state, it is strange that more systematic and in- 
telligent efforts have not been directed toward its attainment 
in this country. At one period in our history there was a 
vigorous movement for reform, which resulted in the enactment 
of the New York Code of Civil Procedure of 1848. This code 
swept over the newly organizing west, and is the basis for the 
practice in many states east of the Mississippi river and in 
practically every state west of it. But this reform wave im- 
mediately lost its vigor. The new code was accepted as the 
American idea and therefore the last word in procedure. It 
was never anything more than a timid variation from the 
ancient common law procedure of England, and has probably 
resulted in very little real improvement in the administration 
of justice. Most of the worst features of common law plead- 
ing were retained, and practically no new idea of first-rate 
importance, aside from the general plan of carrying a few 
principles of equity practice over into actions at law, can be 
found anywhere among its provisions. It is a hard and rigid 
system, imposed upon the courts by legislative mandate, leaving 
them little freedom of action. 

It was doubtless due to the fact that the New York Code 
came into existence just at the time when the western country 
was being settled, and when the newly organized legislatures 
were looking for a quick and easy way to put a system of pro- 
cedure upon their statute books, that it attained such wide 
popularity. It was simply copied, grammatical errors and all, 
by the infant commonwealths of the west, and it may be that 
ease of enactment was as strong a recommendation for it as 
the merits of its provisions. 
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It would be interesting to compute what it cost the people 
of New York to aitempt to find out from their courts what 
the new Code meant. More than one hundred and thirty 
volumes of New York practice reports have been published, 
containing about 20,000 cases, and if each case represented an 
average total cost to the parties and the public of $500.00, 
the aggregate cost of these practice decisions would be 
$10,000,000. These collected cases do not, however, represent 
one-tenth, perhaps not one-fiftieth, of the litigation which the 
people of New York have been required to endure in their 
efforts to obtain a judicial interpretation of the Code 
of Civil Procedure. 

Picking up at random the last volume of the reports of the 
Illinois Supreme Court, which administers common law pro- 
cedure, and comparing it with the last volume of the reports 
of the Supreme Court of Indiana, a neighboring state which 
has adopted the New York Code, it appears that the Code pro- 
vides between two and three times as much litigation over 
points of practice as the common law. More comprehensive 
comparisons would not show greatly different results. The 
conclusion is fairly justifiable that the one great contribution 
which this country has made to simplified procedure has not 
been a great success. 

But the seriousness of the situation in the United States is 
due only partly to the enormous direct cost of litigating ques- 
tions of practice—a complete economic loss without a single 
redeeming feature. A greater injury is suffered by those who 
are unable or unwilling to incur the expense of such litigation 
and to take the risk of having their cases go off on points of 
procedure without a fair decision on the merits, and who for 
that reason are substantially denied the protection of the laws. 
It was an old maxim of the common law that wherever there 
is a right there isa remedy. A truer statement would reverse 
the wording, for without a remedy no right has any value. As 
Lord Campbell is said to have once put it, “ The due dis- 
tribution of justice depends more upon the rules by which 
suits are conducted than on the perfection of the code by 
which rights are defined.” * 

There is no difference in principle between a decision based 


127 Law Journal, 104. 
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upon a contest of procedural skill between two attorneys and 
a decision based upon a contest of strength between two armed 
champions. We smile when we are told that trial by battle, 
although actually obsolete, was a lawful method of trying cases 
in England until abrogated by Parliament only about a hun- 
dred years ago, and we marvel that a sensible nation should so 
long tolerate such an anomaly. But while in England trial by 
battle existed only in the musty pages of the law books, and 
was rediscovered there by accident, in the United States trial by 
battle flourishes throughout the length and breadth of the land, 
with the court rooms as the lists, the judges as the umpires, and 
the attorneys, armed with all the weapons of the legal armorer’s 
cunning, as the resourceful champions of the parties. It is a 
system which is steadily destroying the confidence of the people 
in the public administration of justice. 

The characteristic feature of American procedure has been 
its legislative origin. This was a wide departure from the 
traditions of the common law. It was the courts of England, 
not parliament, which created the rules of English practice. 
They were the product of experience, and were slowly evolved 
as an expression of the best opinion of the leaders of the 
English judiciary. The men who made the rules were the 
men who used them. Every feature was the result of careful 
consideration and grew out of the actual needs of contemporary 
litigation. There was an adequacy, an appropriateness and 
a technical perfection about common law procedure which 
showed the skillful work of highly trained specialists. Only 
occasionally did Parliament interfere, where some rule was 
thought to operate harshly, or some new principle of general 
policy or some novel remedy was thought to be needed. But 
Parliament never tried to regulate legal practice; it only under- 
took to supervise the broad course of its development. The 
delicate mechanism of litigation was largely left in the hands 
of those who were expert enough to keep it in proper 
adjustment. 

When, however, the framing of rules of practice becomes 
a matter of general legislation, and a body of men, largely un- 
familiar with legal instrumentalities and methods, undertakes 
the highly technical task of specifying the details of legal pro- 
ceedings, an inelastic and inadequate system is inevitable. And 

[389] 


x | 
le 
at 
d, 
0, 
t 
ir 
le 
€ 
h 
| 
} 


84 LAW AND JUSTICE 


X 


it is safe to say that if the American courts had not been able 
to resort to the rich store-house of common law procedure 
to aid the defects of our statutory codes of practice, a complete 
breakdown would have occurred. Procedure is a matter of 
organic growth, requiring close attention and constant adjust- 
ment to keep it operating effectively under perpetually chang. 
ing conditions. Legislative assemblies, made up, as they are, 
largely of laymen, and meeting infrequently, are quite un- 
fitted for the task of regulating it. 

Beyond their inferior quality, legislative codes of practice 
have the further fault of extreme rigidity. Most American 
procedure statutes have undergone little change in the pass- 
ing years, and even the New York code, that monstrum horren- 
dum, as Mr. F. R. Coudert has called it,* which became so 
bulky and complicated as to be almost unworkable, was only 
an exaggerated instance of legislative tinkering with details, 
showing no fundamental change of principle or policy in three 
quarters of a century. Legislatures are timid about making 
important procedural changes, and fear to get beyond their 
depth in dealing with matters about which most of their mem- 
bers know little or nothing. Furthermore, legislative pro- 
grams are usually crowded, bills with a strong popular appeal 
are given the right of way, and there is little opportunity for 
that careful consideration which is indispensable in success- 
fully framing or adjusting a complicated system of interrelated 
rules of practice. Even commissions for revising statutes 
usually feel that they must avoid introducing any change sufh- 
ciently marked to arouse legislative opposition, lest the whole 
enterprise fail. 

The legislature is the board of directors of the State, and 
its true function is rather to determine policies than to draw 
up minute directions for departmental operations. A shop 
superintendent would hardly expect to get a satisfactory set 
of specifications for an engine, or a workable set of factory 
instructions, from the board of directors of his company. No 
more should it be expected that a state legislature could make 
a practicable set of rules for conducting litigation or keep them 
properly revised to meet the needs of a constantly changing 
society. Technical processes call for technical knowledge. 


1 Certainty and Justice, p. 19. 
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Only at rare intervals, when long suffering from inadequate 
legal remedies has aroused the bar of a state to demand im- 
provement, can reform be expected. Under normal conditions 
legislative control of legal procedure is sluggish, trivial, desul- 
tory and unprogressive. ; 

Judicial regulation of legal practice, on the other hand, 
largely escapes the weakness of inferior technical quality. The 
courts constitute the judicial department of the state, and the 
judges who preside and the lawyers who practice in them are 
the selected group of trained men charged with responsibility 
for administering the law. They alone are experienced in the 
actual conduct of litigation, they alone understand the meaning 
and effect of the rules, they alone are adequately informed 
concerning their defects, the opportunities which they offer for 
error, and the practical possibilities of improvement. They 
are the only available body of experts in the use of procedural 
processes. It would seem self-evident that they were best quali- 
fied for the actual work of devising, prescribing and improv- 
ing remedial rules. 

Will judicial regulation also be free from the other draw- 
backs of legislative control, namely, inadequacy of scope and 
the tendency to stagnate? 

‘A survey of the history of common law procedure is not 
encouraging in either respect. The chief source of inadequacy 
was the fact that rules of practice developed only as a by- 
product of litigation. As cases arose the remedial problems 
which they presented were worked out in the course of their 
passage through the courts. Rules grew up at random as 
deductions from actual decisions and were limited to such 
fragmentary and casual points as happened to be involved in 
pending actions. There was no authorized method of gener- 
alizing the rules, and litigants were obliged to stumble about 
in the dark when no precedent could be found. And this 
feature produced another unfortunate result. The precedents, 
when once established, were treated as binding, so that although 
new points of practice might freely come up for determination, 
points once passed upon could not thereafter be changed. As 
the rules approached completeness in detail they became fixed 
in form and binding in effect, and the elasticity, which had 
made the common law so delicately responsive to current 
needs, largely vanished. 
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But the English genius for administration was equal to the 
situation created by the fossilization of common law procedure, 
Instead of taking the regulation out of the control of the courts 
and thereby losing the benefit of professional skill and experi. 
ence, England destroyed the intolerable system of procedural 
precedents by authorizing the courts to lay down in advance 
the rules by which they proposed to regulate civil procedure. 
It was a reform of the first magnitude and marked a new era 
in judicial development, definitely turning the emphasis from 
the past to the future. The fundamental question was no 
longer the static one of historical regularity, but the dynamic 
question of practical social advantage. 

But another problem still remained. The power to regulate 
might be ample, the plan of regulation sufficiently broad in its 
scope, and the requisite technical skill available, but would 
there be sufficient driving force to make the regulation effec- 
tive? Would it be necessary to provide machinery for keep- 
ing the regulators actively at work? 

The absolute necessity of such machinery is well demon- 
strated by a bit of American judicial history. In 1850, before 
the enthusiasm for the New York Code had begun to sweep over 
the west, Michigan adopted a constitution which both author- 
ized and required the Supreme Court, by general rules, to 
establish, modify and amend the practice in such court and in 
the Circuit Courts, and to simplify the same.’ No greater op- 
portunity for effective regulation by rules of court could be 
imagined. But it was eight years before the court promul- 
gated the first set of rules, consisting of 54 Supreme Court 
rules, 95 law rules and 120 chancery rules. By 1896, a period 
of almost forty years, only 10 new Supreme Court rules had 
been added, 12 new law rules, and 5 new chancery rules. By 
that time a few progressive members of the State Bar As- 
sociation became so much aroused over the deplorable condition 
of the practice that they prepared a complete new set of 
rules,” entirely changing the practice, and this revision was 
adopted by the Supreme Court. For eighteen years these 
rules remained almost absolutely unchanged, when another 


1 Art. VI, Sec. 5. 
2 Proceedings Michigan State Bar Ass'n, 1806, pp. iii, iv. 
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vigorous demand by a Bar Association committee again re- 
sulted in presenting to the Supreme Court a new and complete 
revision, with many strikingly novel features," which the 
court again accepted almost exactly as it was submitted. Since 
1915 the practice has again settled down to wait for another 
outbreak of reform when conditions shall have become so bad 
that they can no longer be endured. 

I have been unable to discover who actually drew up the 
first set of Michigan rules in 1858, and it may be that the 
Supreme Court was the author, since a new broom is quite likely 
to do effective sweeping. But since 1858 the Supreme Court, 
which was charged in such magnificently broad terms with the 
duty and privilege of controlling procedure by general rules, 
has initiated practically nothing for the improvement of legal 
practice. The state has been left to the mercy of the inter- 
mittent efforts of casual Bar Association groups, with occa- 
sional help from the legislature of doubtful quality and value. 
What Michigan lacked was a permanent, responsible and ag- 
gressive agency for stimulating action on the part of the 
rule-making power. 

England made early provision for this necessary feature. 
At first, in 1873, when the new Judicature Act was passed, the 
power to initiate rules was placed in the entire court, but this 
was so obviously ineffective that in 1876 it was transferred to 
a Rule Committee of six judges. In 1894 the Committee was 
changed to include three practicing lawyers and four judges, 
and changed again in 1899 to include two barristers, two solici- 
tors and four judges. Meetings of the full Committee take 
place two or three times a year and informal discussions much 
oftener. Barristers, solicitors, law societies, public trustees, 
masters and public-spirited laymen are encouraged to send in 
suggestions for improving the practice." 

The wonderful success which has attended the English 
court-rule system has not been unobserved in the United States, 
and within a decade New Jersey has completely abandoned 


' Proceedings Michigan State Bar Ass’n, 1915, p. 131. This committee 
seems to have made no formal report, but it did in fact completely revise 
the rules and drafted a large number of simplified pleading forms which 
were adopted by the Supreme Court as a part of the rules. 

* Rosenbaum, Rule Making Authority, Ch. III. 

[393] 


the 
ure, 
urts 
eri- 
ral 
nce 
re, 
era 
om 
no 
ic 
ate 
its 
uld 
ec- 
P- 
m- 
Ore | 
er 
or- 
to 
in 
P- 
be | 
rt | 
od | 
ad | 
y | 
S- 
on 
of | 
| 
4 


88 LAW AND JUSTICE {Vor X 


the common law system of pleading and substituted in its 
place a counterpart of that employed in England.’ Still more 
recently New York attempted to replace the notorious Code 
of Civil Procedure by a system of court rules modeled closely 
upon the English plan, but the effort unfortunately failed. 

But the last step in the complete development of a work- 
able system of procedure control is yet to be taken in England 
and should be taken in the United States. This is the estab- 
lishment of a ministry or department of justice with a re- 
sponsible officer at its head. Every other civilized country 
of importance—even such British dominions as Canada and 
South Africa—has such a ministry, charged with respon- 
sibility for affairs of law and justice.* The welfare of the 
state is so largely dependent upon the administration of 
justice, and this in turn is so complex and so constantly in need 
of the most skillful supervision in order to keep it in touch 
with social demands, that the importance of such a govern- 
mental agency is obvious. 

Under such a department the entire court system could be 
organized on efficient lines, eliminating conflicting jurisdiction 
and the duplication of functions. Proper administrative control 
of dockets, sittings, transfer of causes and assignment of judges 
could produce cooperative efficiency with infinite possibilities. 
A chief justice or presiding judge, with judicial duties of his 
own, can never successfully carry the administrative burden 
which a real department of justice involves. The head of 
such a department should be responsible to the public, not to 
fellow judges, for the proper conduct of the office. He should 
not be a member of the court but an outsider who can look at 
the affairs of the department objectively. The test of his 
success would be the quality of the results obtained, and the 
public would not be slow in calling his attention to needed 
improvement in the character of the service rendered. Under 
a responsible head the department of justice would be expected 


1 Laws, 1912, chap. 231, (Law actions); Laws, 1915, ch. 116, (Equity 
Actions). 


? Civil Practice Act and Rules, prepared by the Board of Statutory Con- 
solidation, I915. 


*Gaudy, Law Reform. Address delivered at Gray’s Inn, 1919, published 
by the Oxford University Press. 
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to render reports of its activities, and instead of the utterly 
demoralizing American system of allowing the courts to oper- 
ate year after year with never an accounting, we should de- 
velop an intelligible system of judicial data and statistics by 
which their performance could be judged and through which 
improvements could be suggested and devised. A rule com- 
mittee consisting of the responsible head of the department of 
justice and two judges and two lawyers nominated by him could 
make the administration of justice as efficient as the present 
administration of banking or insurance. Centralized respon- 
sibility placed in competent hands is the recognized political 
need of the time. Nowhere would it produce more far-reach- 
ing benefits than in the public administration of justice. 
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THE REFORM OF CRIMINAL PROCEDURE 


HERBERT S. HADLEY 
Professor of Law, University of Colorado, School of Law 


HE improvement of criminal justice is clearly one of 
the most important questions with which the public and 


the profession have to deal. When we consider some 
of the statistics showing the increase of crime in this country 
it is evident that the work of correction should neither be 
delayed nor disregarded. With the Chief Justice of the United 
States asserting that “ the administration of criminal law has 
practically broken down of its own weight” and that “ the ad- 
ministration of criminal law in all the states in the union, with 
one or two exceptions, is a disgrace to civilization”; with an 
increase in the last ten years of approximately 1000 per cent 
in the number of certain crimes, as against a IO per cent in- 
crease in population; with an increase in the same period of 
prosecutions in the Federal Court from 9500 to 70,000 (only 
one-fourth of the increase being due to the Volstead Act) ; 
with an average number of homicides in the United States of 
about g000 a year, of which ten per cent are convicted, and 
in England and Canada a homicide rate of one-tenth to one- 
fifth of what it is with us, and with a percentage of convictions 
500 per cent greater than it is in our country—no one could 
well contend that our system of criminal procedure is working 
satisfactorily, or giving to society the protection needed for 
life and property. The existing condition is a challenge to 
our profession, to our courts and, if not corrected, to our 
civilization itself. We may, ere long, find that we have justi- 
fied Macaulay’s prediction that “ there have been engendered 
in our own country by our own institutions Huns and Vandals” 
who will be no less dangerous to our civilization than were 
the Huns and Vandals to the civilization of the Roman Empire 
1500 years ago. 

Law is not only the foundation upon which rests the struc- 
ture of civilization ; it is also the cement which holds it together. 
It is the enforcement of the law, the administration of justice 
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in the courts, that gives power and meaning to the corrective 
and restraining influences against vice and crime in modern 
society. The policeman on his beat, the sheriff or the constable, 
has no meaning to the criminal and the vicious except as the 
courts are prompt and efficient in the enforcement of the law. 
What then are the causes of this present unsatisfactory and 
dangerous situation? There are three important influences as 
I see it, that result in the inefficient enforcement of law and 
as a consequence in the increase in crime: 

First, archaic and ineffective rules of procedure, 

Second, indefiniteness and uncertainty of the law of crimes 
and criminal procedure, and 

Third, the faults and weaknesses of the men who administer 
the laws. This list of public officials includes the police, the 
prosecutors, attorneys for the defendants, jurors, the judges and 
those authorized to exercise executive clemency. The improve- 
ment of the standards of ability and integrity of our police, 
prosecutors, jurors, judges and executives is a matter that con- 
cerns us all as citizens. But the work of improving our 
criminal procedure and correcting the indefiniteness and un- 
certainty of the law is the special duty of the legal profession. 

I have been asked to discuss the reform of criminal pro- 
cedure but I feel that the other two matters are perhaps of 
greater importance. If we could put into effect a system of 
criminal procedure devised by the ablest and most experienced 
lawyers and judges in the country we would not get as good 
results thereunder with weak, incompetent or even indifferent 
men in charge, as we can get under our present system with 
able and courageous prosecutors and judges in our criminal 
courts. And particularly would this be true if under our pres- 
ent system the prosecutors and trial judges could be relieved, 
through a definite and certain restatement of the law, of much 
of that concern and timidity which they now have as to what 
the appellate courts will do when they come to review the 
record of conviction. I make this assertion, not as a matter 
of opinion but as a statement of fact, for I have seen our pres- 
ent system so administered as to secure over 95 per cent of 
convictions ; and manifestly no higher percentage of con- 
victions can be expected under any system. 
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By this statement I do not mean that there are not improve. 
ments that can and should be made in criminal procedure, 
That this is true is emphasized by the conditions under which 
our present system was developed and established. It is diffi- 
cult to realize the unfairness, the brutality, the almost savage 
satisfaction in conviction and execution that characterized crim- 
inal prosecutions in England up to well along in the nineteenth 
century. You may recall the denunciation of the English 
judges by John Bright given by Henry Adams in his Educa. 
tion: ‘‘ For two hundred years,” he said, “ the Judges in Eng- 
land sat on the bench condemning to the penalty of death, 
every man, woman and child who stole property to the value 
of five shillings and during that time not one Judge remon- 
strated against the law. We English, as a nation, are a nation 
of brutes and ought to be exterminated to the last man.” 

Out of those conditions were developed the safeguards in 
criminal procedure that today often work for the protection of 
the criminal. And yet when we come to consider these rights 
and safeguards it is surprising how few we would abolish even 
if we could do so. It is in their modification or application to 
present conditions that there is need and room for reform and 
I may add for difference of opinion. 

These reforms naturally divide themselves into two classes: 
First, those that are theoretically advisable, that is, those that 
we would make as an abstract proposition, if we were devising 
a code of criminal procedure for people who had none, and 
second, those that are practicable and advisable in view of our 
traditions and established methods of administering criminal 
justice which have come to be regarded not only as a part of 
our jurisprudence but as a part of our civilization itself. 

There are some nine or ten rights or safeguards (depending 
on how we classify them) that are a recognized part of our 
criminal procedure and which are included under the guaran- 
tee of due process of law: 


(1) The right to be advised by indictment or information 
of the nature and cause of the accusation. 
(2) The right to be represented by counsel. 
(3) The right to have a public and speedy trial. 
(4) The right to a fair and impartial jury. 
[398] 
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(5) The right to testify in one’s defense and the right not 
to be compelled to incriminate one’s self. 

(6) The presumption of innocence and the right not to be 
convicted unless proven guilty beyond a reasonable doubt. 

(7) The right to be confronted by witnesses against him. 

(8) The right not to be placed twice in jeopardy for the 
same offence. 

(9) The right to have rulings of the trial court reviewed 
on appeal or writ of error by an appellate court. 


As an incident of the right against self-incrimination is in- 
cluded the right of a defendant not to have his failure to 
testify commented on by the State. 

To this list might be added the rule of evidence against 
hearsay or opinion testimony unless the latter is offered by 
an expert. 

The constitutional safeguards against excessive bail and un- 
reasonable search and seizure are not strictly speaking matters 
of criminal procedure. 

I doubt if we could secure any general agreement in favor 
of the abolition of any of these rights or safeguards. Some 
of them, all of us would agree, I believe, should be maintained 
substantially unchanged. What then are the changes or modi- 
fications which can be made so as to secure better administration 
of criminal justice in our courts? In suggesting changes, 
much that I shall say will not apply in all states for I am 
speaking from the standpoint of the practice in the jurisdictions 
with which I am most familiar, and lack of time prevents me 
from mentioning exceptions to general rules. 

That one charged with crime should be advised as to the 
nature and cause of the accusation against him is open to no 
doubt. But an insistence upon all of the requirements of a 
common-law indictment or information is entirely unwarranted. 
The defendant should be so advised as to the crime with which 
he is charged that he can prepare his defense; but a pleading 
such as will preclude the possibility of double jeopardy is not 
necessary as the identity of offenses can be shown by parole 
testimony. Reciprocal rights of the state in matters of plead- 
ing should also be considered. I believe that the defendant 
should be required to disclose by pleadings filed in advance 
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of the trial, the defense he expects to make. Why should the 
trial of a criminal case be maintained as a test of skill or luck 
in which the defendant has full information of all that the 
state expects to prove but the state has no information as to 
what the defense expects to offer? Unless we are more inter- 
ested in maintaining forms of procedure than in administering 
justice I see no reason why a defendant should not be required 
to plead the defense he expects to offer. Each side should 
enjoy the right of amendment as to matters of form not mater- 
ially changing the substance of the charge or defense made. 

The right to be represented by counsel is fundamental, as 
our system of jurisprudence assumes an appearance by trained 
and experienced lawyers. The question as to the manner in 
which an attorney for the defense should represent the interests 
of his client and the manner in which the members of the bar 
should respond when appointed by the court to defend one 
charged with crime are questions of legal ethics rather than 
of criminal procedure. But manifestly the defendant’s lawyer 
should not so conduct himself so as to make the only distinction 
between himself and his client that the latter is under indict- 
ment and he is not. I believe that the plan of providing a 
public defender or of compensating at the public expense an 
attorney appointed to defend one charged with crime is a 
proposal which will vindicate itself in practice. 

The right to a public and speedy trial is one that is no longer 
of importance because it is in no danger now of being denied. 
In fact this right is one that the defendants would prefer to 
see more honored in the breach than in the observance. What 
they would generally prefer is a private and long delayed trial 
and the latter is a result often secured. If the state would 
insist on this right for the protection of society the admin- 
istration of criminal ‘justice would be greatly improved. 

The right not to be placed twice in jeopardy for the same 
offense is not open to question though this right did not exist 
under the Roman law. It is, however, thoroughly established 
as a part of our system of criminal procedure. The question 
as to what is second jeopardy frequently raises nice legal 
questions involving rules by no means definite and certain 
but which I cannot discuss here. 

The right of a defendant to be confronted by the witnesses 
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against him and to cross-examine them was established as a 
result of the abuses in the trial of Sir Walter Raleigh. To 
what extent it should be maintained today is open to question 
as the reason for its establishment is now non-existent. While 
I feel that the state should have a right under certain condi- 
tions to use depositions and to introduce the testimony of wit- 
nesses at a former trial or preliminary hearing, I do not want 
to see established in criminal cases the rule for the admission 
of depositions in civil cases. If the only purpose of this rule 
is to enable the jury to see and judge of the truthfulness of the 
witnesses by their conduct and demeanor on the witness stand, 
on principle, the rule should not be modified at all. But the 
purpose is twofold: to give the defendant the chance to face 
and cross-examine his accusers and to enable the jury to have 
a chance to judge of their truthfulness. Further, consider- 
ations of necessity and public interest demand that depositions 
or former testimony should be admissible and I think that they 
should be admitted in the following cases: 

(1) If the witness is dead, 

(2) If the witness is absent at the instance or connivance of 
the defendant and his presence cannot be secured. 

(3) If, after every effort on the part of the state to secure 
attendance, the witness declines to appear. 


I wish to offer a suggestion that I do not know of having 
been offered before, that the right of a state to enforce the 
attendance of an unwilling witness by compulsory process be 
established by treaty or agreement between the several states 
under the provision authorizing such treaties in the Federal 
Constitution Art. I, Sec. 10. There is no way under existing 
law by which the presence of a non-resident witness can be 
secured except by indictment and extradition and such method 
is, of course, objectionable when used for this purpose alone. 

The right of the defendant to testify, once entirely denied, 
is now not only unquestioned but the tendency is to insist on 
his testifying more than he is usually willing to do. In short, 
should a defendant be required as in France, to submit to a 
public examination in court, to be a witness against himself? 
I am not in favor of this change. I do not believe it could 
be accomplished even if advocated by the united voice of the 
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Bar. The right of a defendant not to incriminate himself js 
one of the fundamental principles of our system of criminal 
procedure. But should the accompanying right of a defendant 
generally regarded as necessarily associated with the right 
against self-incrimination, not to have his failure to testify in 
his own behalf made a subject of comment, also be main- 
tained? I believe that this comment should be freely allowed 
as I also believe that when a defendant offers himself as a 
witness on any point he should be open to general cross- 
examination. I also believe that the immunity statutes should 
be broadened so as to include immunity to a witness other than 
a defendant. 

Why should not the defendant’s failure to testify be com- 
mented upon? His failure to deny a charge of guilt made at 
the time of the commission of the offense is admissible against 
him; and whether his failure to testify is commented on or 
not the jury considers it to some extent at least as they should 
consider it in arriving at their verdict. In a criminal trial 
are we interested in maintaining forms of procedure established 
by age and custom, long after the reasons therefor have 
ceased to exist, or are we interested in discovering truth 
and administering justice? If ithe latter is our purpose why 
should not the defendant, who is one witness who knows better 
than any other the facts necessary to a just decision, have his 
failure to testify construed to his disadvantage? 

It may be contended that such a policy would be inconsistent 
with the presumption of innocence and the duty of the state 
to prove him guilty beyond a reasonable doubt. I do not so 
regard it. I would maintain this right unimpaired providing 
a reasonable doubt is defined by the courts as a substantial 
doubt, as such a doubt as would cause a reasonably prudent 
man to hesitate to act in matters of his own affairs of great 
importance. Asa practical proposition I do not believe popu- 
lar opinion would permit the changing of this rule nor as a 
practical proposition do I believe it often works to defeat the 
ends of justice. 

The maintenance of this right is not inconsistent with the 
suggestion now frequently offered that less than a unanimous 
verdict should be sufficient to convict in misdemeanors end in 
felony cases other than capital. While from one point of view 
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it may seem that there is a reasonable doubt of the defendant’s 
guilt if three or two or even one man out of twelve says that 
there is, yet the same argument will apply to the five-to-four 
decisions of the Supreme Court of the United States in deciding 
acts of legislation unconstitutional, such power confessedly be- 
ing exercised only in clear cases. If we are to change the law 
as to unanimous verdicts the question is not as to what the 
minority think but as to what the majority of the jury think. 
I am not, however, convinced that this change is necessary or 
advisable. I would favor the abolition of juries in misde- 
meanors or six-men juries in such cases. But I would want to 
see some figures as to mistrials resulting from juries being hung 
by one, two or three stubborn jurors, before I would favor a 
proportionate jury law in felony cases. 

One of the greatest difficulties incident to our present jury 
system is in the securing of the right sort of jurors and that 
is due to the standards applied and methods of examination 
permitted in the examination of jurors. There is nothing in 
our entire system of criminal procedure that more dissatisfies 
and more often disgusts the public than the methods and delays 
incident to the selection of a jury. It is in this work that 
a courageous, effective trial judge is particularly valuable. 
Manifestly, knowledge of the facts should not disqualify pros- 
pective jurors. Their knowledge, assuming it is not that of 
a witness, should be such that they can say on their oath that 
they would thereby be unable to hear and decide the case on 
the evidence before they should be excused from service. In 
many jurisdictions the practice is permitted to test the juror’s 
attitude toward possible theories of guilt or defence that may 
be supported by the testimony. This practice produces a most 
intolerable delay and is prejudicial to a proper administration 
of justice. The reform to be accomplished, however, in this 
regard is more particularly a reform of administration and a 
change of policy on the part of the appellate courts by which 
they will concede to the trial judges a larger measure of dis- 
cretion than is generally accorded to them. 

What should be the part of the trial judge in the trial of 
criminal cases and to what extent and under what circum- 
stances should his rulings be subject to review? My idea is 
that here is our greatest opportunity for effective reform. At 
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the present time in two-thirds of our states the trial judges 
cannot comment on or instruct the jury as to the facts. [p 
twenty-one states this rule exists by statute and in fifteen by 
the decisions of the courts of last resort. Why should the 
trial judge be permitted only to advise as to the law? Why 
should we disregard his experience and ability and training 
in helping the jury to understand the facts? The answer is, 
I assume, that under our system of criminal procedure the 
jury and not the judge are the triers of the issues of fact, 
But the right to trial by jury is secured by our Federal Con. 
stitution and in our Federal courts the judges are authorized to 
advise as to the facts, so this argument is clearly untenable. 
If the trial judge abuses his right his action should be subject 
to review as are his rulings upon questions of law. The better 
administration of criminal justice in Great Britain and Canada 
and the Federal courts as compared with the administration of 
justice in our state courts is largely due, in my opinion, to this 
difference in practice. It is frequently stated that our Federal 
courts are organized to convict, but I have not heard it charged 
and I do not believe that it can be charged and proven that they 
are organized to convict or that they do convict those who are 
not guilty. With a rule established such as I have suggested, 
in determining the qualification of jurors and with judges au- 
thorized to instruct the jury on facts as well as the law, I believe 
the efficiency of our criminal procedure would be improved 
more than by any other two changes that can be made. 
Limiting the right of review of the rulings of the trial court 
on writ of error or appeal and making such writ or appeal a 
matter of discretion are reforms that have been frequently 
proposed. I believe, however, that there should be a writ of 
error or appeal as a matter of right; but that it should be 
subject to a motion to dismiss by the state on the ground that 
there is no probable error on the face of the record. This 
practice would enable the defendant to get his case before an 
appellate court and it would prevent delay if the appeal or 
writ of error was taken for that purpose alone. Manifestly 
the state should also enjoy the right of an appeal or writ of 
error on all adverse rulings by the trial court on questions of 
law arising on the pleadings or preliminary to or during the 
trial. And to insure that such appeals will be taken the 
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Attorney General of the state should be authorized and in fact 
it should be made his duty, to take them whenever the prose- 
cutor fails to do so and the public interest seems to him to 
require such action. In fact I believe the right of the Attorney 
General of the state to appear in and conduct criminal prose- 
cutions in any court on direction from the governor or at the 
request of the trial judge is a most valuable safeguard to a 
proper administration of justice. That the right of appeal 
or to a writ of error has heretofore been principally enjoyed 
or at least principally used by the defendants has resulted 
in a whittling away of the criminal law so that it often seems 
to the layman at least, that our system of criminal procedure 
is devised for the protection rather than for the conviction of 
the guilty. 

I had, some time ago, an examination made of the number 
of affirmances and reversals in criminal convictions in ten 
typical states: Alabama, Colorado, Massachusetts, Ohio, 
Minnesota, Michigan, Georgia, Missouri, California and Penn- 
sylvania. In a total of 1,426 cases examined, 946 were 
afirmed and 480 were reversed or reversed and remanded, 
making a percentage of almost one-third of the cases in which 
the conviction was get aside. Of the cases reversed and re- 
manded 155 were reversed on questions of procedure and 243 
on questions of law, and to the latter number should be added 
82 reversed outright. Thus the number of convictions set 
aside by reason of incorrect rulings of the trial court upon 
questions of procedure was only 47 per cent of those set aside 
on incorrect rulings on questions of law; that is more than 
twice as many cases were reversed for errors in substantive 
law than for errors in the law of procedure. 

The injurious effect upon the administration of justice of 
the large number of convictions set aside by the appellate 
courts is not to be measured by the actual number of cases in 
which a retrial is ordered or in which, through the ruling of the 
appellate courts, a defendant is discharged. The critical atti- 
tude of the appellate courts towards records of conviction in 
criminal cases, the disposition to search for error has created an 
attitude of timidity or at least of hesitation on the part of 
many trial judges which causes them to resolve any reason- 
able doubt in favor of the defendant. Fear of reversal hangs 
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as a sword of Damocles over the heads of prosecutors and 
trial judges and particularly of the latter in every ruling they 
make in the trial of a criminal case. I refer to, but cannot, 
of course, at this time discuss the question of the need of a 
restatement of the law of crimes and criminal procedure. |t 
is however another much-needed reform of the machinery that 
we place in the hands of our prosecutors and trial judges, 
The choosing of honest and capable police officials, prosecu- 
tors and trial judges is for the general public; but to give to 
these men when chosen an adequate and effective system for 
administering justice is primarily the work of the legal pro- 
fession, to be accomplished by needed reforms in our criminal 
procedure and by such a restatement of the law of crimes and 
criminal procedure as will free it from indefiniteness and 
uncertainty. 
[406] 
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DISCUSSION OF THE IMPROVEMENT OF TECHNI- 
CAL RULES OF EVIDENCE 


HON. LEARNED HAND 
United States District Judge, New York City 


I have been requested to discuss any suggestion which oc- 
curred to me in respect of the rules of evidence. Well, the 
first thing which is important, especially in respect of the 
rules of evidence, is to distinguish what is and what is not. 

I remember a great many years ago—more than I like now to 
recall—when I had the advantage of sitting under that great 
master in the laws of evidence, J. B. Thayer, we used to say that 
the upshot, after it was all said and done, was that there was 
not really any such thing as rules of evidence, because one rule 
after another, as it came up, he laid aside and showed us, 
without any peradventure or possibility of question, had 
nothing to do with evidence whatever, but was a rule of sub- 
stantive law. And as you are probably aware, it has been a 
great misfortune in the treatment of the subject from the very 
outset that there has been confused with it so much that is not 
properly evidence in any logical classification. 

This has grown up because the judge who tries the cases has 
to keep out extraneous matter, and extraneous matter of course 
depends altogether upon what the dispute is about. Therefore, 
the way in which the laws of evidence have so often been fixed 
is to consider substance or subject matter which is excluded 
from the controversy as having no part germane to it. 

In any intelligible system of legal procedure, of course, it is 
essential to winnow out the grain from the chaff, and that will 
take form in the minds of people who do not reflect in sup- 
posed rules of evidence depending upon relevancy. 

That, I think we will all agree, we must lay aside, and I shall 
treat it as having nothing to do with the rules of evidence. 
True rules of evidence concern really those exclusive rules 
which prevent us from hearing, whether we be jurors or judges, 
matter which is logically probative of the dispute or the issue. 
I venture to say that it is a fair rule, as a working assumption, 

[407] 


—— 


102 LAW AND JUSTICE [Vou. X 


that any rule which excludes what is logically probative eyj- 
dence ought to justify itself; or, to put it in other words, that 
the presumption ought to be against any rule which cuts off 
from the ears of the tribunal which is to determine the facts 
any evidence, anything which in common affairs would be 
treated as tending to clarify the mind of the tribunal on 
the subject of controversy. 

Well, there are a number of such rules, based upon reasons 
good, bad and indifferent. Of course the first one and 
the one which I think we will all agree to is this: matter which 
is in fact probative, but which takes the controversy too far 
afield. 

To take an illustration—and a very good one, I think—that 
of cross-examination, when you bring out collateral matters. 
You are bound by the answer of the witness. Now, it is not 
that to contradict the witness would not be, if you had the 
time and if you had a tribunal which could safely thread its 
way through any mazes that might develop, probative, because 
you might catch a man in a lie which would entirely destroy 
his credibility ; but it is too much to handle, and in the interests 
of expedition, we exclude it. 

That is a rule which I suppose none of us would wish to do 
away with. In general—although I am sorry to say that it 
seems to be confused in the minds of all of us—we do limit the 
evidence merely in the interests of a termination of the con- 
troversy and of the trial. Ordinarily, those objections are 
put in the form of irrelevancy or immateriality. 

They are not that at all, and the judge if he knows his 
business, is not ruling them out for that reason. It is not that 
the testimony is not probative, but it is that it contributes 
too little in proportion to the time which it would occupy and 
the possible confusion which it would contribute to the final 
result. 

As to those, my own belief is that much could be done if we 
more clearly recognized what the basis of that control over the 
proof really was, and if in addition it was understood that the 
matter lay more entirely in the discretion of the judge who 
tried the case, and that in the absence of some very clear indi- 
cation that he had overstepped any reasonable boundary, his 
control was final. 
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But there are other exclusive rules which are of quite a 
different character, and I see I have got to skip over them very 
quickly. I have taken too long in what I started to say. 

Really, to come down to the nub of the matter, the great 
exclusive rule is that of hearsay. 

I should have hesitated to make the suggestions that I am 
about to make twenty, thirty or forty years ago, but you have 
heard from a number of men in this discussion who are obviously 
qualified to speak by experience and reflection, as you do in 
discussions of this sort again and again; and you find a temper 
which is entirely different from the temper of our fathers and 
of our grandfathers. We are no longer disposed to regard 
the English common law under which we live as the per- 
fection of human reason. 


The Law is the embodiment 

Of everything that’s excellent. 

It has no kind of fault or flaw, 
And I, my Lords, embody the Law. 


Well, we do not believe that as we used to. We believe it is 
a little more as Gilbert believed it when he wrote those lines. 

I suggest to you that in the common affairs of life of the 
most weighty moment, upon which perhaps our very life may 
depend, we do not hesitate to act, if we can get no other proof 
available under the circumstances, upon hearsay proof. And 
I suggest to you that an attitude which was more friendly to 
such proof, provided it be the best available under the cir- 
cumstances, would more nearly accord with a rationalistic 
attitude toward the law, for you will remember that our feeling 
toward hearsay, although it has had—like so many of the rules 
of law—subsequently a rationalistic defence, was not in its 
origin altogether rationalistic. As the oath of the jurors 
tried the case through the intervention of the Almighty, they 
might try it originally from what they knew. They were to 
say the truth, out of their own acquaintance with the facts, and 
then subsequently if they did not know the truth, they might 
have the advantage of what? Of sealed documents which had 
a peculiar sanctity; and of the oath of others, which might 
supplement their own oath. That was not a rationalistic 
conception at all. They were not allowed, of course, to try 
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anything which did not have the sanctity of an oath, because 
God intervened in all trials which were tolerable among ciyil. 
ized men. It was in the end an appeal, in one form or another, 
to the sanction of the Almighty. And so nothing was properly 
evidence which was not before them under an oath. Well, 
of course, in time reason will have its say as it already has in 
this subject to a certain extent. 

We have an analogy which I think suggestive in the doctrine 
of secondary evidence. Nothing could be more sacred to the 
common law than a document under seal. That tried itself, 
and I suggest that a system which finally permitted itself to 
substitute for a document under seal the testimony of witnesses 
who had seen it and remembered it, if the document itself was 
in no wise available, might accommodate itself to the admission 
of what had been heard by others, provided the declarant 
himself was entirely unavailable under the circumstances, 

Of course, I am aware of the objection that the testimony 
will be fabricated; that it is quite impossible to allow un- 
trained men to hear such proof. As for the fabrication of the 
testimony, of course, its possibility exists, but I suggest to you 
that that objection was urged with at least equal plausibility 
against parties being permitted to testify. Nothing could 
have exceeded the horror of persons conservatively minded 
when—about 100 years ago—parties were finally permitted to 
say their say in their own behalf; for if ever there was an 
opportunity for perjury, it was thought this opened the door 
to it. Any one who has had any experience in the trial of 
causes knows that the testimony of parties has resulted in 
much false testimony, but it was conceived—and rightly con- 
ceived—that if you are going to have any intelligible system 
for the determination of disputes, you have got to put a certain 
amount of confidence in the tribunal which is to decide them, 
and that it was better therefore to give them all that was avail- 
able and let them sift out the true from the false than 
to attempt to limit them by arbitrary and absolute rules of 
exclusion. 

I submit that the same considerations precisely apply to this 
case. I do not mean, of course, that in any case a man should 
be permitted to say what Smith told him, if Smith is avail- 
able, any more than he is permitted to tell now what is in a 
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document if the document is available. And by “availability”, 
| mean availability in a very large sense, in the sense that Smith 
may be examined on commission. But I do mean that an 
absolute rule does not conduce to justice which says that if 
Smith be dead, it is only within historically fixed exceptions as 
for example in case of a declaration against his interests, that 
anyone shall hear what his version of the transaction was. I 
suggest to you that that is an extreme which never had its 
origin in any rational basis and which cannot be maintained 
today on any rational consideration. 

I am glad to know that there is a warm or perhaps I should 
say a tolerant attitude, toward a change in the privilege 
against self-incrimination. A friend of mine, one of the most 
intelligent men of my acquaintance, was studying in the 
Harvard Law School and when he came across the rule that 
no man should be compelled to testify against himself, he 
told me that he thought of course it was a mistake, that no 
sane people would suppose that a man might refuse to answer 
because the truth, if he told it, would show that he had violated 
the laws which he was charged with violating. I never have 
been able to understand its being enshrined in the sanctum 
of our liberties. I would yield to no man in a rigid 
protection of the individual against the forcible seizure of his 
papers or other evidence against him. That an executive 
officer shall come without warrant into my home and shall seize 
what I have got—that, I can see, is quite intolerable in any 
free community ; it makes no difference what my crime is. But 
I cannot see why a man in a public court to which all may 
resort, in the presence of a judge presumably bent upon justice, 
with a jury who certainly in ordinary cases do not lean against 
him, himself represented by a person employed to defend 
him—I cannot see why a man so situated should not be com- 
pelled to tell what he knows. 

The possibilities of abuse seem to me quite unreal. There 
are cases where they would not be, of course, e. g. in times 
of great public excitement, such as during war, but in normal 
times, I cannot agree that such a man is in danger of injustice. 

However, such a change is quite impossible—I quite agree 
with Governor Hadley. It is imbedded so deeply in the 
American sense of constitutional rights that we could not get 
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it out for many years. But why can we not at least go so far, 
as some of the states have, as to say that if a man does not 
testify to what he knows, having had the opportunity, infer- 
ences at least may be drawn from his failure. The English 
judges, among whom the institution arose, do this in the most 
surprising way. I remember seeing an account of an ex- 
tremely capable criminal judge in the High Court of Justice 
who in summing up in a murder case referred to the failure of 
the defendant to take the stand as the most conclusive evidence 
of the fact that he was afraid of the disclosures which might 
result. And what could be more reasonable? 
[412] 
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THE PROPOSAL FOR FEDERAL LEGISLATION 
ON UNIFORM JUDICIAL PROCEDURE 


HON. THOMAS W. SHELTON 


Chairman, Uniform Judicial Procedure Committee, American Bar 
Association, Norfolk, Va. 


After the very splendid addresses that have been made, and 
after the full and I should say almost complete, presentation 
of the subject of judicial procedure that you have heard— 
and I do not know that in an experience of a great many years 
I have ever heard a fuller and more satisfactory presentation 
of that subject—it occurs to me that probably the best thing 
I could do in the ten minutes at my disposal would be first, 
to bring your attention to bear as strongly as I can to the 
fact that the American Bar Association and forty-six state 
Bar Associations certainly are quite alive to the importance of 
this subject. They have gone so far as to organize a compaign 
that they are pushing with their utmost ability throughout this 
country. And they are sending people abroad, and in other 
ways making every possible effort to find what is precisely the 
best thing to do and the way to achieve it in order to expedite 
the administration of justice in America. 

In the second place, I should like to draw your attention to 
this important thing: that there has to be some system that 
will be agreed upon by all of the judges and by all the lawyers. 
That sounds like an impossibility. Yet it is a fact that for the 
first time in the history of the United States and indeed for the 
first time in the history of the world—for the English did not 
agree when they put their system into effect—the organized 
lawyers of this country have unanimously agreed, not once 
but twelve years in succession at their annual conventions, upon 
a program which will put into effect the very thing that those 
participating in this discussion have advocated. 

That does not mean, practically of course, that the lawyers 
of this country and the judges—for they are all officers of the 
court alike—sat down and agreed upon any particular plan by 
which justice would be administered—far from it! That is 
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the beauty and merit of the program, as you will see. But 
what they have done is to agree upon the great principle that 
is involved and that underlies it all. That means, in simple 
language, putting into effect rules of court. 

As Professor Sunderland explained to you so graphically, 
we are going to do away with the rigid, common-law system 
of practice and substitute rules of court. The thought is this; 
the judges and lawyers are under the conviction that in the 
administration of justice, there must be some way that this 
thing can be done, because there are too many patriotic and 
unselfish men connected with the Bench and the Bar not to be 
able to devise something of the sort. So they agreed that 
through the American Bar Association there should be ap- 
pointed, probably, a commission, but that there should be 
vested in the Supreme Court of the United States the power 
to make rules. The latter is the plan agreed upon and the 
uncompensated commission is essential as an adjunct to it. 

That does not mean that the United States Supreme Court 
or the members of that Court are going to do the actual physical 
labor of making those rules. What it does mean is that the 
lawyers and the judges of this country are all going to make 
suggestions to a central agency at Washington, which we may 
call a commission if desired. That is what is recommended 
by Chief Justice Taft, and I am willing to follow anything in 
the world that he recommends in regard to the administration 
of justice. That is the way they did it in England. 

This commission would devise a scheme or program, that 
would come out of all these recommendations and then evolve 
from it a system of scientific, correlated, simple rules of court 
to be submitted to the Supreme Court for approval. One other 
merit is that those rules would be improved gradually from 
year to year, or even from month to month, as the practicing 
lawyers and the trial judges observed the necessity for it, and 
continued to make suggestions. That is exactly what is going 
on in England. It has made pleading, practice and pro- 
cedure a secondary matter—a mere incident of a trial. 

Let us examine some advantages that would arise from 
substituting rules of court for statutory or common-law practice. 
Let us analyze—and I appeal particularly to trial judges who 
observe these things in their courts—the systems of procedure 
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in vogue, whether they be statutory or whether they be com- 
mon-law practice and procedure. It means that it is just as 
binding upon the oath of qualification of the lawyer as the 
substantive law. This pleading and procedure, this adjective 
law, which ought to be a mere incident of a trial—or rather 
a mere vehicle through which the substantive law is enforced 
—under these statutes is now just as important as the sub- 
stantive law itself. 

The result is that when a lawyer finds a technicality in con- 
nection with the procedure, or if he finds any conflict which 
the Legislature or the Congress of the United States has 
created, it is his duty under his solemn oath of qualification to 
take advantage of it. It is a wicked condition forced by 
Congress upon the people. The judges themselves do not 
question the correctness of that statement. 

Secondly, it means that if the judge himself saw injustice 
being done in his presence, in the trial, and if in order to 
prevent it and to see that justice was done he ignored one of 
those statutory rules of procedure, the counsel on the other 
side would immediately note an objection and an exception. 
The case would then be carried to the Supreme Appellate Court 
and the Appellate Judges, on their oath, would be compelled 
to set the judgment aside, not on the merits, but on a technical 
point of practice and procedure. 

That is the law as it stands today, and that is the thing that 
most condemns the present system of procedure and practice 
in the courts. 

But there is another feature that we must examine, namely 
the benefit that will arise from rules of court. Nowhere has 
it ever been so thoroughly exemplified as in the English courts, 
unless it be in our own admiralty and bankruptcy courts. 

In our law courts you hear the raucous voice of counsel 
upon one side or the other, “I object!’’ whereupon the court 
rules, and “ I except”, follows from the lawyer. And so you 
find the whole record made up of things concerning the pro- 
cedure and the practice in the courts. Thus time is lost that 
should be devoted to the real merits of the case. 

What the lawyers and judges want to do is to put a system 
of rules into effect. It is the most important issue before the 
American people today and one to which they are giving the 
least attention, because of the ignorance of laymen. 
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There is one thought I want to drive home: it is the attitude 
of the lawyer toward the judge under the existing system of 
court practice and procedure. It is the most important thing 
in the administration of justice: whether he cooperates with 
the judge, holds up his hands, helps him, thinks with him, 
reaches the law with him and the justice of the case with him; 
or whether he stands at the Bar as the judge’s enemy trying 
to trip him. 

I say that is one of the most important elements in the 
administration of justice. One thing we ought to fight for, 
if we do not try to do anything else, is to do away with the 
present attitude of the lawyer who is forced to take advantage 
of the judge. 

There is another thought that comes in connection with this 
program. Who ought to prepare these rules? Professor 
Sunderland has made it plain, and I wish to endorse his ex- 
cellent suggestion. He illustrated to you that of course it ought 
to be the practical men who are conducting the business of ad- 
ministering justice; it ought to be the judges and the lawyers. 
It ought not to be any one else—and certainly Congress should 
not do it. 

You would not like to ride behind an engine that was being 
driven by the board of directors of a railroad, would you? 
You would not like to ride behind an engine that was built by 
a board of directors, however important and wealthy they 
were, would you? That is what you are doing now. That is 
what you are getting in the United States. You are getting 
legislative justice instead of judicial justice. 

That is the main difficulty with the administration of justice 
in the United States, and that is why you hear complaints going 
up all over the country. People cannot analyze these technical 
things, understand them, and demand the proper relief. Noth- 
ing but the press can relieve that difficulty. 

That brings us down to what should be done. If these things 
are so important, why has not something been done? It is be- 
cause it is necessary, before anything can be done, for Congress 
to enact a simple little piece of legislation vesting in the Su- 
preme Court of the United States the power to put into effect 
these rules of practice and procedure. For some curious reason 
Congress has seen fit not to do it. Congress has seen fit not 
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to do it, regardless of the fact that a majority of the Senate 
and of the House of Representatives favor it. There was a 
unanimous report from the Judiciary Committee of the House 
of Representatives, and a majority of the Judiciary Committee 
of the Senate are in favor of it, and yet not only has Congress 
not passed it, but the Judiciary Committee of the Senate has 
never even reported it out, after twelve years of knocking at 
their door, year after year. The ablest men in this country, 
the most earnest men in the country, have gone to that Com- 
mittee and asked them, ‘‘ For Heaven’s sake, show some little 
respect for the people of the United States and have some little 
regard for the opinions of the lawyers and the judges of this 
country who are acting with great unanimity in this matter.” 

Yet three men, Senators of the United States—and they are 
able and honest men—have had the power, through Senatorial 
courtesy, to hold the bill in committee. That is the only in- 
fluence that one likes to think of under the circumstances 

You have Judge Learned Hand’s informing discussion of 
the probative value of evidence. The best evidence in the 
world is the comments of the people themselves. 

Senator Thomas J. Walsh, of Montana, a man of my own 
party—and I have the right therefore to criticize him, if I 
want to—made the statement, first in a speech to the Montana 
Bar Association and secondly before the Senate Judiciary Com- 
mittee, announcing that the blame might be placed on him. 
He took the credit for preventing the report. I do not know 
whether he fell out with some Federal judge some time ago, 
or exactly what is the matter with him. He is showing no re- 
spect for the wishes of the American Bar Association, forty- 
five State Bar Associations and many commercial organizations. 

Now then, there are two other men just as able, just as honest, 
who are opposed to the improvement, just as there were in 
England two or three men of high standing who opposed it 
for personal reasons, and held back improvement in pro- 
cedure a long time. Obviously they lived to regret it. 

Therefore when I discuss these statesmen, do not think I am 
criticizing them, except as to one thing—whatever their per- 
sonal views, they have not the right as representatives to 
prevent a vote upon the Senate floor. That is the indictment 
brought against them. 
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There is just one more thought: You would be inclined to 
say that if the Chief Executive were in favor of legislation it 
ought to go through Congress without any difficulty whatever, 
One of the most peculiar things, the psychology of which | 
have not been able to analyze, is that when a man goes to 
Washington, a sort of change seems to come over him that 
might be brought about by some mysterious power. The sun 
does not even shine for him as it used to. I wish to talk 
now of a man whom I admire greatly; and I am speaking 
history. 

When Woodrow Wilson made his great speech in Tennessee 
before the American Bar Association, we said, ‘‘ There is a fine 
man. We wish he could become President; he would put this 
thing through and perfect the administration of justice.” 

When he went through the country speaking, he said the 
same things that he said to us in Tennessee. When he went 
to Kentucky, he made an equally celebrated speech. When 
he closed his first administration he repeated it again in New 
York. He announced that the American courts were a hun- 
dred years behind the times. He favored a universal pro- 
cedure. Then the strangest thing happened: he never officially 
asked Congress to pass the bill! 

We ought not to expect much from our present President, 
because he is not a lawyer, but it would be poetic justice if he 
acted as a matter of common sense. We hope he is going to 
recommend this bill; we do not know. But if ever the lawyers 
and judges prayed for anything in their lives, they are praying 
now for that one thing at the hands of the President. 

When history is written, it will reveal that one man who sat 
in the White House had the courage to write in his message 
to Congress exactly what they ought to do to modernize the 
courts. When he went out into private life, so anxious was 
he to push this matter, that he became a member of a com- 
mittee, of which I happen to have the honor of being the 
chairman, whose purpose was to advocate this reform. When 
he became Chief Justice of the United States, he continued his 
militant interest. The time is coming when a grateful people 
fully alive to a great service, are going to add another laurel 
to the name of William Howard Taft. 
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THE WORK AND THE JURISDICTION OF THE 
PERMANENT COURT OF INTER- 
NATIONAL JUSTICE 


MANLEY O. HUDSON 
Professor of Law, Harvard University 


T is very fitting that this discussion of the clarification of 
| the law and the administration of justice should include 
a consideration of the proposal that the United States 
should give its support to the Permanent Court of International 
Justice. There is no field in which it is now more imperative 
that justice be administered according to law than the field 
of international relations. The world has too long remained 
without adequate judicial machinery for administering jus- 
tice between nations. In our present situation it is a great 
opportunity which is offered to the United States to throw the 
full weight of its large influence behind the effort to substitute 
law for force in the world of modern states. 

The Statute of the Permanent Court of International Justice 
has now been before the country for more than two years, and 
it is extraordinary that the reception of the Statute should 
have been so nearly unanimously favorable during this period. 
Indeed in two years of discussion our writers and jurists did 
not develop any significant objections to the new court as 
it was set up in 1920 and 1921. The President’s proposal of 
February 24 has given to the discussion a more immediate 
slant, however, and we have now begun to get more general 
opinion focussed on the plan and character of the new tribunal. 
It may be too early for one to say that this genéral discussion 
has not developed any effective objections to ‘the new court. 
But to date it is significant that the few objections current 
should be so distinctly unrelated to the structure of the 
court itself. 

The objection that this court is a private court of the mem- 
bers of the League of Nations was put forward by Dr. David 
Jayne Hill before the resolution of the Council of the League 
of Nations of May 12, 1922. At the time he put it forward, 
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it is perfectly true that it was then possible for only those states 
members of the League of Nations, or mentioned in the annex 
to the Covenant of the League of Nations, to appear before 
the Permanent Court of International Justice as parties plain- 
tiff, if I may call them that. That is perfectly true. It has 
always been possible, for instance, for the United States and 
Ecuador and the Hedjaz, states named in the annex to the 
Covenant of the League, to appear before the Court as parties, 
although not members of the League of Nations. Since the 
twelfth day of May, 1922, however, at which time a resolution 
was adopted by the Council of the League of Nations, it has 
been possible for any state to appear before the Permanent 
Court of International Justice; and in the period since that 
date, we have two examples of the appearance there of states 
not members of the League of Nations. 

Last summer in the consideration of one of the questions 
submitted for an advisory opinion, counsel appeared before 
the court on behalf of the Hungarian government—Hungary 
was not at that time a member of the League—and we have 
had the news within the last three weeks that the German 
Government will appear before the court when it meets on 
the fifteenth day of next month. I think, therefore, that this 
objection is no longer valid, since the Council’s Resolution of 
last May. The Permanent Court of International Justice is 
a real international court today open to all the states of the 
world. 

I propose now to deal with two phasés of the situation about 
which there has existed some confusion, and about which in- 
formation may perhaps be lacking in some quarters. I shall 
first attempt to describe the work of the court to date, referring 
briefly to the four opinions which it has handed down and 
to the four cases which are now pending before it. I shall then 
deal with the jurisdiction of the court and the prospects for its 
usefulness in the immediate future. 

A year, ago the court had just adjourned its first organi- 
zation meeting. It had adopted the rules of court and had 
completed its own organization. These rules of court have 
since been received with satisfaction throughout the world. 
A number of lawyers have written about them, and opinion 
has unanimously greeted them as a distinct advance in out 
law of international procedure. 
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A year ago it was still doubtful whether the court would 
have enough to do to keep the judges busy. Some of us 
recalled the early history of the Supreme Court of the United 
States, and we remembered that although the Supreme Court 
had met in Philadelphia regularly each February and August, 
it was not until the court’s sixth session that any contested 
case came before it. It was pointed out, however, that it 
would be a very important thing in the international situation 
te have the new court come together on the fifteenth day of 
each June, whether it had any business or not, and the require- 
ment of the statute that such meetings should be held periodi- 
cally was very gratifying to all who were interested in the 
launching of the new tribunal. 

When the court met for its first regular session on June 15, 
1922, two questions were before it for advisory opinions. 
Both concerned the activities of the International Labor Or- 
ganization. And before the session had been concluded in 
August, a third related question was referred to it by the 
Council of the League for an advisory opinion. The most 
significant thing about the first three opinions of the court 
was the fact that the court functioned so easily and so satis- 
factorily. Not that the judges were unanimous in the first 
three opinions rendered. In rendering the second opinion, 
for instance, two judges, of French and Roumanian nationality, 
dissented. But their governments readily acquiesced in the 
opinions which the majority of the court gave, and as a result 
of the summer session of the court it may be said very con- 
fidently that three important questions in connection with the 
activities of the International Labor Organization have been 
put at rest. It should not be supposed that there was no 
aroused public sentiment in connection with these questions. 
On the question as to the propriety of the method followed by 
the Netherlands Government in choosing representatives to the 
International Labor Conference, the labor unions of northern 
Europe had become very much worked up. On the question 
as to the competence of the International Labor Organization 
to deal with agricultural labor and agricultural production, 
Various interests in France had become very much excited. 
But all the interested groups at once accepted the solutions 
offered by the court. And its usefulness in smoothing out 
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these difficulties of international cooperation became at once 
apparent. 

A fourth question was submitted to the court in October, 
1922. The Council of the League asked for an opinion op 
the question whether the dispute between Great Britain and 
France with reference to nationality decrees issued in Tunis 
and Morocco was or was not by international law a matter of 
solely domestic jurisdiction. The court met in January, 1923 
to consider this question, and on February 7 it handed down a 
unanimous opinion to the effect that the dispute was not by 
international law solely a matter of domestic jurisdiction, 
Some questions have arisen in the United States about the 
effect of this decision. One journalist, writing in The New 
York Herald, for instance, has expressed a fear that the effect 
of the opinion would be to give the court complete control of 
the nationality question in the United States, if the United 
States should give its support to the court. But an examin- 
ation of the opinion would readily dispel such a fear. The 
decision deals with French decrees which relate to persons 
born not upon the territory of France itself, but upon the 
territory of French protectorates. Great Britain relied upon 
treaties between herself and Tunis and Morocco which ante- 
dated the establishment of the protectorates themselves. She 
also relied upon special negotiations between the British and 
French governments conducted after the protectorates were 
established. In both Tunis and Morocco the question was 
one of interpreting international agreements which the French 
did not deny to be binding upon them. Moreover, Great 
Britain relied upon a most-favored-nation clause in one of her 
treaties with France. The court was very careful to point out 
that in the present state of international law questions of 
nationality are in principle within the jurisdiction of each 
state. But it was decided that in view of the international 
commitments as to Tunis and Morocco the question raised by 
the British government had ceased to be one which by inter- 
national Iaw lies solely within the domestic jurisdiction of 
France. The Tunis and Morocco case therefore is a very 
special one, resting on the special nature of the protectorate 
and of international engagements in force. Moreover, in view 
of the provision in Article 59 of the Court Statute that a “ de- 

[424] 


No. 
| 

cis 

pa 

th 

w 

th 

be 

th 

t 

t 

| 

| 

| 

|= 


No. 3] PERMANENT COURT OF INTERNATIONAL JUSTICE 119 


cision of the court has no binding force except between the 
parties and in respect of that particular case,” the opinion in 
this case could have no binding force as a precedent in cases 
which might arise in the future. 

Immediately after the opinion of the court was handed down, 
the French government requested that the dispute should then 
be considered by the court on its merits, and it finds place 
therefore in the docket which now awaits the assembling of 
the court on the 15th of June of this year. 

Three other cases are also on the docket for the session of 
the court in June, 1923. The first of these is a contested case 
relating to the freedom of the Kiel Canal as established by 
Article 386 of the Treaty of Versailles. The parties are 
France, Great Britain, Italy and Japan, acting as the Prin- 
cipal Powers named in the Treaty of Versailles, and Germany. 
The case arose out of a refusal by the German government to 
permit the French ship Wimbledon to pass through the Kiel 
Canal to carry munitions to Poland in the summer of 1920. 
It was at the time when Poland and Russia were at war, and 
Germany being a neutral power in the war declined to extend 
this privilege to a French boat. It is claimed by the Allied 
Powers that this refusal is a violation of that provision in the 
Treaty of Versailles which requires that the Kiel Canal be 
maintained “free and open to the vessels of commerce and 
of war of all nations at peace with Germany.” This is an 
instance of the exercise by the court of its jurisdiction over 
contested cases, and it happens to be a case in which the court 
has been vested with a compulsory jurisdiction by a special 
provision in the Treaty of Versailles. Germany has recog- 
nized the jurisdiction of the court and has exercised her privi- 
lege under Article 31 of the Court Statute to have a judge of 
her own nationality sitting when the case is heard. For this 
purpose the German Government has recently appointed Pro- 
fessor Walter Schucking, who has long been known for his 
excellent work on international organization. 

Another case pending before the court relates to the pro- 
tection of German minorities in Poland. The Council of the 
League has asked for an advisory opinion on the interpretation 
to be given to certain provisions in the special treaty drawn at 
Paris for the protection of minorities in Poland. This treaty 
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was signed by the United States of America, the British 
Empire, France, Italy, Japan and Poland on June 28, 1919, 
The interpretation is necessitated by the fact that after the 
Armistice of November 11, 1918, the German colonization ay- 
thorities had approved certain contracts made with German 
colonists in Polish territory which was then a part of Germany, 
and which was later transferred to Poland. The Polish goy- 
ernment considered itself entitled to cancel these contracts, and 
to this end it has taken measures to expel the German colonists 
from the land which they occupied, refusing to recognize 
leases made by the German government after November 11, 
1918. The court is now asked to determine whether the 
questions involved are covered by the minority treaty which 
was drawn at Paris to protect the German and other minorities 
in Poland. 

The case instances the importance of having machinery 
always at hand for dealing with minorities cases. Before the 
court was established, such machinery was lacking, and al- 
though adequate provisions had been made in the Treaty of 
Berlin of 1878, they had always been flouted. When in 1902 
the Government of the United States made a protest, there was 
no forum before which the United States could go. This 
jurisdiction of the International Court therefore may prove to 
be among its most important functions. 

The fourth question now pending before the International 
Court calls for an advisory opinion on the interpretation of 
certain provisions in the Peace Treaty signed at Dorpat on 
October 14, 1920 between Finland and Soviet Russia. By this 
treaty, Russia’s jurisdiction was recognized over the Finnish 
population of Eastern Carelia; and the Soviet government 
agreed to give to that population a certain degree of admin- 
istrative, economic and cultural autonomy within the Russian 
State. It was in return for this agreement that the Finnish 
government consented to the boundary which was drawn up 
at the time. Finland has complained for more than a year 
that the Russian government has not executed this part of 
the Treaty of Dorpat. The two powers are not agreed as to 
the extent to which the provisions of the treaty imposed an 
international obligation on Russia. It is at Finland’s request 
that the court has now been asked by the Council to say whether 
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the treaty of Dorpat placed Russia under an international 
obligation with respect to the Finnish minority. 

These four cases which are pending before the court today 
mirror quite accurately the complexity of our modern inter- 
national life. They deal with subjects so varied as the nation- 
ality decrees in Tunis and Morocco, the freedom of the Kiel 
Canal, the protection of German minorities in Poland, and 
the meaning of certain provisions in the peace treaty between 
Finland and Russia. Without a tribunal in the world to which 
these questions could be referred, there would obviously be 
a great deal of international bickering if not of international 
strife. 

In the first year of its existence, then, the Permanent Court 
of International Justice has handed down four advisory 
opinions and it has been asked for advisory opinions in two 
more cases. It has before it today two contested cases, and 
the present docket, even if it is not added to, will undoubtedly 
keep the court busy for a year to come. The record would 
seem to indicate that the new court is not to be permitted to 
stay idle for long, and it seems probable that the judges will 
be occupied at The Hague during most of their working year 
for some years to come. 

In this connection special interest attaches also to the juris- 
diction of the court, which is another phase of the situation to 
which I would refer. Objection has been made in some quar- 
ters that the court does not have a sufficient amount of com- 
pulsory jurisdiction. It is to be noted that while the Council 
and Assembly of the League did not retain in the Court 
Statute the recommendation of the Committee of Jurists that 
the court be given obligatory jurisdiction in all cases of a legal 
nature, yet as the situation stands today the court does have 
a great deal of compulsory jurisdiction. I use this term to 
describe the situations in which a special agreement between the 
parties is not necessary in order that a case may come before 
the court. The court is now vested with such jurisdiction de- 
rived from three sources: (1) the Optional Clause annexed to 
the protocol establishing the court; (2) general international 
conventions; and (3) special bipartite international treaties. 

The Optional Clause annexed to the court protocol involves 
an undertaking by all states which sign it to refer to the court 
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all legal disputes arising between them, concerning (a) the 
interpretation of a treaty; (b) any question of international 
law; (c) the existence of any fact which if established would 
constitute a breach of an international obligation; (d) the 
nature or extent of the reparation to be made for the breach 
of an international obligation. This clause has now been 
accepted by twenty states, and while the list does not include 
any of the Greater Powers, this will undoubtedly furnish an 
important field for the court’s activity and usefulness. 

Then there are some thirty international treaties which con- 
fer jurisdiction on the court. The Treaty of Versailles, for in- 
stance, has a number of provisions such as those relating to the 
Kiel Canal, which look to the settlement of questions of inter- 
pretation and construction by such atribunal. The Air Navi- 
gation Convention, drawn up at Paris, confers upon the court 
compulsory jurisdiction for its interpretation and construction. 
Similar provisions are to be found in all of the minority 
treaties which were drawn up at the Peace Conference, in the 
Barcelona Conference on freedom of transits and freedom of 
waterways, in all of the mandates issued by the Council of 
the League, and in various other treaties of a general inter- 
national nature. It is essential that this body of international 
legislation should be subject to court interpretation in this 
way, and with the growing extent of such legislation the new 
court has become an indispensable instrument for the develop- 
ment of conventional international law. 

In international treaties between individual states it may 
likewise become fashionable to have clauses inserted which 
would invest the Permanent Court of International Justice with 
jurisdiction over any disputes as to interpretation or construc- 
tion of the language used in the treaty. Such treaties have 
recently been made by Czecho-Slovakia with both Austria and 
Poland, and it is not difficult for one to envisage the possi- 
bility that many such treaties will be made in the future. 

The court has therefore a large amount of compulsory juris- 
diction. Some people will continue to regret, no doubt, that 
its jurisdiction does not extend to all cases of a legal nature 
which may arise. It would be a simple matter for the United 
States to accept the Optional Clause attached to the Court 
Protocol. But the history of arbitration treaties in our Senate 

[428] 


am ot. Ga 


PERMANENT COURT OF INTERNATIONAL JUSTICE 123 


gives little encouragement to the belief that a proposal to this 
effect would easily be accepted by our treaty-making power. 
Moreover, it would be easy to attach too much importance to 
this question of jurisdiction. Provisions conferring juris- 
diction on the court cannot be self-executing, and in the end 
they will depend upon opinion for their enforcement. As the 
history of the court’s work is building, as its jurisprudence 
cumulates with decisions, there will grow up a greater likeli- 
hood that in times of exigency public opinion will demand 
resort to the court before there is a resort to force. 

The immediate task is now to establish this machinery on 
a firm basis. It will then remain to cultivate and develop an 
opinion which will call for its being used in an ever-extending 
field. The record to date as well as the faith which has already 
developed encourage us to hope that a short step has been 
taken on the road from force to law. This faith will grow 
with full participation by the United States in the constructive 
effort which has too long gone on without our assistance. 
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N°: that the Administration has officially proposed 


that we join the countries which have signed the 

protocol putting into force the statute of the Per- 
manent Court of International Justice, it seems proper to 
examine in some detail what it is that we are to expect from 
such a step. To determine whether it is a desirable step or 
not, we are justified in looking beneath the surface of the 
plausible arguments advanced by advocates and opponents of 
the proposed undertaking, in order to decide our action on its 
merits and not on sentimental hopes or fears. For that reason 
it is proposed to examine somewhat critically the powers of the 
newly created Court, its relation to similar institutions already 
in existence and in what respect the new Court may be re- 
garded as a step in advance. On examining the new Court 
in the light of history and experience, we may be in a better 
position to judge the case on its merits. 

We are informed by the advocates of our “ joining” the 
Court that the new international Court is a cherished Ameri- 
can ideal; that it substitutes a judicial court for ephemeral and 
temporary arbitral tribunals; that it substitutes adjudication 
by law for adjudication by force and decision by law for 
decision by compromise; that the issue is between those ‘‘ who 
want to set up machinery for the settlement of international 
disputes according to law and those who in disdain of all effort 
would continue the present anarchic state”; that the new 
international Court is urgently needed if peace is to be as- 
sured and that by staying out we are blocking the world’s 
efforts for peace; that it is either this world Court or none; 
that we would be under no obligation to submit to the Court 
any dispute we desired to keep from it; that the Court has no 
serious connection with the League of Nations and that we 
would make reservations expressly entering a caveat against 
any association with the League. 
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The opponents of our “ joining” the Court assert that the 
Court is the child of the League and the step proposed would 
inevitably draw us into other commitments to the League; that 
it is intended by some of its proponents as an entering wedge 
to the League; that the jurisdiction of the Court is not obli- 
gatory ; and that the strongest nations were the first to de- 
nounce the obligatory clause; that there is no provision for the 
enforcement of its decisions; that other nations can numerically 
outvote us in the Assembly in the election of judges; and that 
to visualize the Court as an agency for peace is an illusion. 

The arguments thus advanced on both sides indicate that 
the issue is becoming political in nature. While that is neither 
avoidable nor to be deprecated in a democracy, it has a tend- 
ency to becloud the issue by generating waves of emotional 
morality which confuse rather than enlighten. It is believed 
that an analysis of the problem in the light of the professions 
of both sides may serve a useful purpose. 

Underlying the arguments of the proponents of our “ join- 
ing” the so-called World Court runs the major assumption 
that the Court would furnish a substitute for war, at least in 
part, that nations desire a Court of this kind for the settle- 
ment of their disputes and that the creation of the new Court 
invites the nations to submit their differences to peaceful 
adjudication. 

Before putting these assumptions to the test, let us see what 
existing institutions we already possessed for the judicial set- 
tlement of international disputes. From 1794 on, when, under 
the Jay Treaty, several arbitrations with Great Britain were 
conducted, the United States has been a consistent exponent 
of arbitration. The six volumes of John Bassett Moore’s 
History and Digest of International Arbitrations are a per- 
manent monument to our belief in the efficacy of arbitration. 
Until recently, when efforts to detract from its prestige were 
made by the assertion that arbitration was merely compromise, 
we entertained the belief that it was the most judicial method 
of applying law to the settlement of international controversies. 
Nor has further study done anything but strengthen that belief. 
When in 1899 the Hague Convention for the Pacific Settlement 
of International Disputes was drafted and the so-called Per- 
manent Court of Arbitration was set up, the United States be- 
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came a member and has contributed to the work of that Court 
four fairly important cases—the Pious Fund case against 
Mexico, the Orinoco Steamship Co. case against Venezuela, 
the Fisheries Arbitration with Great Britain and the ship 
requisitioning dispute with Norway. It will be recalled that 
under that plan the litigating nations select their judges 
ad hoc from a panel of some one hundred and twenty potential 
judges, and that about twenty cases have been submitted to 
the Court. Its jurisdiction and continued existence are in no 
way affected by the creation of the new Court. Although in 
recent years the Senate has exerted greater control than in 
our earlier days over the Executive submission of disputes to 
arbitration and has thereby retarded the process, we had 
nevertheless never regarded the procedure as anything but 
judicial. Article 15 of the Hague Convention for the Pacific 
Settlement of International Disputes contains the following 
definition of arbitration: 


“International arbitration has for its object the settlement 
of differences between States by judges of their own choice and 
on the basis of respect for law.” 

The Report of the Commission on this article reads: 


“To say that the arbitrator is a judge and acts according to 
law, is to say that arbitration is not applicable to every variety 
of dispute between the States.” 


This would seem to recognize the fact that arbitration is 
legal and judicial in character and on that very account its 
efficacy is limited to the settlement of only certain types of 
disputes, of a legal nature. 

The professed shortcomings of the Permanent Court of 
Arbitration, first, in the fact that its personnel was elastic and 
ephemeral rather than fixed and permanent and, secondly, 
that the element of compromise rather than law was deemed 
to dominate its deliberations and judgments, inspired the move- 
ment, largely originating in the United States, for the estab- 
lishment of a so-called Court of Arbitral Justice, not to dis- 
place, but presumably to supplement the Permanent Court 
of Arbitration. The idea failed of fruition at the Hague 
Conference of 1907 because of the inability to reconcile the 
principle of the equality of States with the principle of a fixed 
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and necessarily limited number of judges, the same rock on 
which foundered the then proposed International Prize Court. 

While there had always been among the advocates of judicial 
settlement a strong desire to bring about the obligatory sub- 
mission of disputes, however limited their class, the Hague 
Convention was obliged, by the refusal of consent of most of 
the states, to omit any such provision. Jurisdiction was left 
entirely voluntary and optional. Nevertheless the Conference 
recorded a pious wish for obligatory submission and was 
“ ynanimous ”’: 


1. In admitting the principle of compulsory arbitration. 

2. In declaring that certain disputes, in particular those relating to the 
interpretation and application of the provisions of international agreements, 
may be submitted to compulsory arbitration without any restriction. 


This was the position of the institution of judicial settlement 
when the Peace Conference met at Versailles. Inasmuch as 
the League was to be made an essential part of the Treaty, the 
Allied Powers dedicated to idealism certain sections of the 
Covenant, including Article 14, with its conservative pre- 
cautions against submitting to judicial settlement anything that 
the Powers were unwilling to submit. Article 14 of the Cove- 
nant reads: 


The Council [of the League of Nations] shall formulate and submit to 
the Members of the League for adoption plans for the establishment of 
a Permanent Court of International Justice. The Court shall be competent 
to hear and determine any dispute of an international character which the 
parties thereto submit to it. The Court may also give an advisory opinion 


upon any dispute or question referred to it by the Council or by the 
Assembly. 


Under this authority, the Council called into conference the 
so-called Advisory Committee of Jurists, of which Mr. Root 
was a member, to formulate and submit an organic statute for 
the.constitution of the new court. The Committee met at the 
Hague from June 16 to July 24, 1920. It was made up of Mr. 
Adatci, Japanese Minister at Brussels, M. Rafael Altamira, 
Professor of Law at Madrid, Baron Descamps, a veteran in 
the movement for arbitration, Dr. Francis Hagerup, formerly 
Professor of Law at Christiania and a leading statesman of his 
country, M. de Lapradelle, Professor of Law at Paris, Dr. 
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Loder of Holland, a member of the Dutch Supreme Court, 
Lord Phillimore of the English Privy Council, M. Ricci-Busatti, 
legal advisor to the Italian Minister of Foreign Affairs and 
Professor of Law at Rome, and Mr. Elihu Root, former Sec. 
retary of State. Mr. Clovis Bevilaqua, Professor of Law at 
Rio de Janeiro, was unable to be present. The qualifications 
of these men are a guaranty at least of the sincerity of their 
work. 

So strong a hold on the imagination had the idea of a 
permanent judicial body adjudicating disputes between nations 
obtained, that it was natural that the Committee should at once 
set about bringing into being the still unborn Court of Arbitral 
Justice of 1907 with its fixed personnel and alleged freedom 
from compromise and the long-desired obligatory jurisdiction, 
They provided in their draft statute for a fixed personnel of 
eleven judges and four deputies, to be elected by the Council 
and Assembly of the League—thus solving a problem of 
method theretofore insoluble—and laid down in Article 35 cer- 
tain guide-posts which were to control the decisions of the Court 
—international treaties and conventions, custom exemplifying 
a practice recognized as law, general principles of law, judicial 
decisions and the teachings of jurists. Following the prescrip- 
tion of Article 13 of the Covenant, the Committee settled upon 
an obligatory submission of disputes in certain types of cases, 
commonly denominated as legal in their nature and therefore 
susceptible of judicial settlement, namely, disputes concerning: 


a. the interpretation of a treaty; 
b. any question of international law; 


c. the existence of any fact which, if established, would constitute a 
breach of an international obligation; 


d. the nature or extent of reparation to be made for the breach of an 
international obligation; 


e. the interpretation of a judgment rendered by the Court, 


together with power to determine any other disputes that the 
parties might voluntarily submit. 

This then, was the great step in advance. Whereas in the 
arbitration treaties of the previous generation, there were usu- 
ally reserved from the obligation to arbitrate questions affecting 
independence, national honor and vital interests—that is, every 
question deemed to be important—the new proposal provided 
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for obligatory jurisdiction over and compulsory submission 
of certain well-defined legal questions of a presumably non- 
political nature which no nation seriously interested in the 
promotion of judicial settlement and the limitation of diplo- 
matic and political controversies could well insist on refusing 
to settle judicially. Moreover such obligatory submission was 
consistent with a fixed personnel of judges and prescribed 
sources of law for application to the suits instituted in the 
Court. Here was a definite advance over anything theretofore 
created, notwithstanding the limited nature of the Court’s obli- 
gatory jurisdiction. 

But what did the League, or rather the Council do, when the 
statute, as drafted, was submitted to them for approval? They 
promptly eliminated from it the provision for the obligatory 
submission of disputes, on the alleged ground that it conflicted 
with the voluntary submission contemplated by Article 14 of 
the Covenant. Not even the restricted category of legal issues 
above mentioned were the larger Powers willing to submit at 
the demand of an opponent, thereby giving demonstrable evi- 
dence of their reluctance seriously to promote judicial settle- 
ment. They made the clause conferring obligatory jurisdiction 
optional, and fortunately some fifteen smaller states have agreed 
toit. It is the one justifiable hope for the growing usefulness 
ofthe Court. By other sections of the Treaty of Versailles and 
related conventions, the Court has what is said to be obligatory 
jurisdiction over certain questions involving aerial navigation, 
the protection of minorities, the African liquor traffic, certain 
aspects of the arms traffic convention and the Barcelona water- 
ways convention. The effect of these provisions has not yet 
been tested. Certain of the smaller Powers have likewise con- 
cluded bipartite treaties undertaking to submit unreservedly 
certain types of cases to compulsory arbitration. These also 
may furnish the Court with business. The important fact, 
however, from the point of view of the person anticipating a 
more rational solution of those conflicts of interest that disturb 
the peace, is that obligatory jurisdiction even of purely legal 
questions, which in any event would but rarely if ever lead to 
war, has been denied the Court by most of the Powers. It has 
been said that this has not affected the general structure of the 
statute or the functions of the Court. It is believed, however, 
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that the structure of the Court has thereby been not only materi. 
ally affected but in fact its usefulness has been seriously im- 
paired, for the principal justification for the creation of a new 
court, its compulsory jurisdiction, has been to a considerable 
extent nullified. The raison d’étre of the Court has to some 
extent disappeared. The fact is, as will presently be shown, 
that a fixed personnel of judges, with a jurisdiction that is 
voluntary in nature, is likely to discourage rather than promote 
the submission of important disputes to the Court. 

One of the sources of strength of the new Court, so far as 
it possesses power, is the calibre of the men elected to it by the 
Council and Assembly of the League, to whom this function was 
entrusted by the statute of the Court. The judges were nomin- 
ated by the existing national groups of the members of the Per- 
manent Court of Arbitration in each country, who were em- 
powered to nominate from two to four candidates, not more 
than two from their own country. From a list of eighty-nine 
thus nominated, the Council and Assembly then elected eleven 
judges and four deputies, taking into consideration the fact that 
the principal legal systems had to find representation and that 
not more than one judge could come from any one country. 
In its reconciliation of national representation with superior 
mental equipment, or I might say, subordination of the former 
to the latter, the League has performed a noteworthy service, 
hitherto found impossible. The Judges of the Court are 
Professor André Weiss, Professor of International Law at 
Paris; Dr. Dionisio Anzilotti, Professor of International Law 
at Rome; Dr. Rafael Altamira, Professor of Law at Madrid; 
Antonio Bustamante, lawyer and Professor of International 
Law at Havana; Viscount Finlay, now of the British House 
of Lords; Max Huber, Professor of Public Law at Zurich and 
Advisor of the Swiss Foreign Office; B. C. J. Loder, member 
of the Dutch Supreme Court; Didrik Nyholm, President of 
the Mixed Court at Cairo; Yorozu Oda, Professor of Inter- 
national Law at Kyoto; and John Bassett Moore, the dean of 
American authorities on international law. Ruy Barbosa, a 
celebrated Brazilian statesman and jurist who was also elected, 
has since died and at the next meeting of the Assembly in 
September a successor will be chosen. The four deputy-judges 
are Dr. Negulescu, Professor of Law at Bucharest; C. H. Wang, 
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President of the Chinese Supreme Court; Dr. Jovanovich, Pro- 
fessor of Law at Belgrade; and Dr. F. V. N. Beichmann, Presi- 
dent of the Court of Appeal at Trondhjem, Norway. The 
men selected are among the outstanding lawyers and judges 
of the world. Were the nations as willing to submit important 
questions as they were to elect important men as judges, the 
future of the Court would be promising. 

In view of the limited jurisdiction of the Court, consisting 
of what have been called justiciable or strictly legal questions, 
the reluctance of the larger Powers to make jurisdiction in 
these cases obligatory is to be regretted. It is an indication of 
the fact that we are still a long way from the substitution of 
amicable for belligerent methods in the settlement of inter- 
national disputes. One of the necessary weaknesses of the 
Court consists in the very fact that it is not likely to prove an 
effective agency in removing for a long time to come the bane 
of war from the recognized institutions of international rela- 
tions. This weakness goes to the very root of international 
relations in what I venture to call this medieval age. No mere 
addition of machinery can create that necessary will to peace 
which is the most effective guaranty of the efficacy of an Inter- 
national Court. The unwillingness to submit to judicial settle- 
ment «s conditioned by underlying factors inherent in the 
existing international system, which persuades nations to de- 
cline to submit what they consider important issues to the 
arbitration of impartial judges. Note the almost uniform 
exception of questions of independence, national honor and 
vital interests from arbitration treaties. The judicial pro- 
cess is weakened by a stipulation that there shall be no sub- 
mission of anything important. 

With respect to the effect of a fixed and permanent personnel 
on the disposition of nations voluntarily to submit questions to 
judicial settlement certain facts warrant consideration. In the 
several cases which the United States has voluntarily submitted 
to the Permanent Court of Arbitration, we examined with the 
greatest care the records of the arbitrators nominated in order 
to determine whether by word or act they could be deemed ever 
to have harbored a sentiment or doctrinal view unfavorable to 
the United States. The great English authority on Inter- 
national Law, W. E. Hall, for example, by reason of his critical 
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remarks concerning American policy, would probably never 
have been selected as the judge of a case in which the United 
States was interested, nor should we probably have gone to a 
court in which he was a judge. It was only after we were 
satisfied of the personal and professional records of the arbi- 
trators nominated, in respect of their disposition toward the 
United States, that the United States agreed to their appoint- 
ment as arbitrators in the cases mentioned. Other nations 
doubtless entertain similar views of such matters. When, there- 
fore, the time comes for the submission of one of our cases to the 
World Court, is it not clear that the presence on the Court of 
even a single judge, to whose views, personal or professional, 
we have reason to object, will deter us from submitting the 
case? The personnel of the arbitrators or judges is one of the 
strongest factors in inducing or preventing submission. The 
longer the Court sits, the more will the views of its judges 
become established and known. Any nation, therefore, having 
a national interest in sustaining a different view will hardly 
be disposed to submit its case to a judge or judges whom it will 
necessarily regard as biased. 

This will make it clear, it is believed, that the only chance 
of securing a respectable docket for the Court lay in the 
provision for obligatory jurisdiction. Without it, the fixed 
personnel is a source of weakness rather than of strength. The 
greatest justification for hope in the growing efficacy of the 
Court lies in the fact that fifteen smaller states have agreed 
to its obligatory jurisdiction, a fact which may bring to the 
Court some important cases. Possibly the example may prove 
contagious among the larger Powers, but in the present temper 
of international relations not much hope is to be placed in 
that quarter. 

From what has been said above it will be realized that the 
contribution of the Court to the promotion of peace is probably 
slight. Believers in its capacity to perform the function of a 
peace agency cite the readiness and effectiveness with which our 
Supreme Court decides issues between the states of our Union, 
and draw the conclusion that the World Court offers the same 
opportunity to the nations. The present jurisdiction of the 
Court, and the difference between our constitutional organi- 
zation and the unregulated disorganization which lies at the 
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root of international life, hardly support the analogy. The 
Court, in fact, is barred from obtaining jurisdiction of those 
questions which commonly lead to a disturbance of peace, for 
the existing order of international life is conditioned upon a 
continual struggle among the larger Powers for economic and 
political advantage which not only defies judicial settlement, 
but which is subject to few principles of law by which the 
struggle may be controlled and governed. Unfair competition 
seems to be its key-note. The uninterrupted competition for 
advantage begets conflicts of interest and creates issues which 
are not legal but economic and political in character. The en- 
deavor to preserve home markets by tariffs and discriminations 
against more favored competitors, the endeavor to capture for- 
eign markets against the competition of commercial rivals, the 
assurance for manufacturing nations of a steady and cheap 
supply of raw materials, leading to competing efforts to obtain 
control of colonies, protectorates, mandates, spheres of in- 
fluence, and other fields of investment, and to acquire the 
auxiliary machinery and equipment necessary to make this 
enterprise successful, such as merchant fleets, cables, trade 
routes, coaling and oil stations, and, finally, armies, navies and 
alliances—these are the factors and forces that condition inter- 
national relations. 

Foreign policy is fashioned to the maintenance of supremacy 
in the continua] struggle for national aggrandizement, of which 
these different forces and factors in varying degree constitute 
the main and essential elements. To the solution of the con- 
flicts and differences arising in this struggle, the new Court 
obviously can make no contribution. Yet it is in this field that 
lies the source of war. Apart, therefore, from the other 
limitations on the Court mentioned above, it has no capacity to 
deal with the potential causes of war. It is, therefore, believed 
to be misleading to refer to the Court as necessarily an agency 
for peace. 

Possibly it may not be a fair test of the questions which will 
be submitted to the Court to examine the questions which have 
already been submitted. For the most part the four questions 
which have been before the Court involved Advisory Opinions, 
hence not binding in their nature, for the benefit of the Council 
or subsidiary bodies of the League. The first question sub- 
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mitted was “ whether the Dutch Worker’s delegate at the Third 
International Labor Conference had been nominated in accord. 
ance with the provisions of paragraph 3 of Article 389 of the 
Treaty of Versailles ’’ ; the second, “ whether the competence of 
the International Labor Organization extends to the inter- 
national regulation of the conditions of labor of persons em- 
ployed in agriculture,” and the third, ‘‘ whether examination of 
proposals for the organization and development of the methods 
of agricultural production and of other questions of a like 
character fall within the competence of the International Labor 
Organization.” Another question submitted was whether the 
dispute between France and Great Britain concerning imposi- 
tion of military duties on British subjects in the French colonies 
of Tunis and Morocco “ arises”’ or not “ out of a matter which 
by international law is solely within the domestic jurisdiction ” 
of France. At the present June session of the Court, it is un- 
derstood that the Court will be asked by the League Council for 
an Advisory Opinion relating to the protection of German 
minorities in Poland and will decide the question, whether the 
Kiel Canal is a domestic canal subject to German law or an 
international canal subject to international law. The last ques- 
tion appears to be a litigated case and is probably the most im- 
portant yet submitted to the Court. The Court is likely to get 
most of its business from weak nations, as is indicated by the 
countries which have signed the clause adopting the obligatory 
jurisdiction, for the law is about the only protection that weak 
nations have. 

Unfortunately the common assumption which underlies some 
of the advocacy for the World Court, that the nations seriously 
desire an international court for the settlement of their disputes, 
is not altogether well-founded. Nations desire an interna- 
tional tribunal and have had no difficulty in establishing one 
ad hoc when the occasion arises, when the dispute is unimport- 
ant or would not justify the expense of war, or when political 
considerations dictate submission to arbitration rather than 
recourse to war—in short, when they feel that they have more 
to gain by arbitration or other forms of peaceful settlement, 
such as mediation, than by war. The hundreds of arbitrations 
that have been held illustrate this fact. But when the issue is 
such that peaceful adjustment seems inappropriate or inadvis- 
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able, the peaceful method is not chosen; not because there is 
no machinery for peace, but because there is no will to peace. 
When President Wilson, in 1914, launched the Vera Cruz ex- 
pedition, he had just been concluding some thirty so-called 
Bryan treaties providing for the submission to a Commission of 
Inquiry of the disputed facts of an incident likely to cause a 
conflict. The alleged insult to the American flag by two Mexi- 
can subordinates in Tampico was eminently suitable to this 
method of adjustment. Yet President Wilson, irritated at the 
obstinate refusal of President Huerta to abdicate his office and 
oblivious to his own declared principle of a peaceful settlement 
of disputes, found in the incident that overt act which was 
deemed to justify the making of war on Mexico, and the sacri- 
fice of the lives of numerous Mexicans and Americans at Vera 
Cruz. 

Austria, in 1914, found that the assassination of the Arch- 
duke placed so great a strain upon her patience that she re- 
fused to tolerate an arbitral settlement of her differences with 
Serbia and launched upon a punitive expedition which ulti- 
mately engulfed the world and led to her own ruin and that 
of the rest of Europe. And now France, injured, disappointed 
and belligerent, has found irresistible the impulse to invade and 
crush Germany and resents the efforts of reasonable advisors to 
adjust the issue between the two countries by mediation or 
arbitration. The issue in part involves an interpretation of 
the Treaty of Versailles, within the jurisdiction, therefore, of 
the Permanent Court of International Justice. The suggestion 
of submitting to an international commission of bankers or 
statesmen the amount that Germany can pay is resented as 
offensive, inasmuch as the Reparations Commission, under 
French control, has already fixed an amount that is admittedly 
more than Germany can pay. The fact that the present policy 
of France may again engulf Europe in war, and ruin victor and 
vanquished alike beyond hope of recovery, appears to be a 
secondary consideration only. 

These illustrations are cited to dispel the illusion that nations 
in dispute necessarily desire judicial machinery for the settle- 
ment of their differences, and that the great need of the world 
to bring about such settlement is an International Court. On 
the contrary, nations that believe they have more to gain or 
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are likely to be more successful in war than in arbitration or 
peaceful settlement, often prefer the arbitrament of the sword 
and resent the efforts of mediators to frustrate the accomplish. 
ment of their objects. Nations that have the physical power to 
enforce their will are likely to prefer to be the plaintiff, judge 
and sheriff in their own causes, rather than to call upon the 
impartial award of a disinterested tribunal. 

If I judge correctly the temper of the world, there is less 
disposition now to adopt the civilized methods of adjusting 
conflicting interests than there has been for generations. Few 
people realize or are willing to contemplate the fact that nine 
years of devastating war and disintegrating peace have under- 
mined the moral foundations of many densely populated areas 
of the world, and that there is more faith in the efficacy of 
force—accompanied by a growing contempt for law—as a 
solution for international differences, than there has been since 
the days of Napoleon. The forces of disintegration are ap- 
parently overpowering the forces of reconstruction, due pri- 
marily, I believe, to the shortsighted policy of the present man- 
agers of European political affairs. 

The arguments of the opponents of the Court, founded upon 
an alleged lack of machinery to enforce the decisions of the 
Court, are not, it is believed, substantial. It is surprising to 
find how strongly this alleged defect impressed Lord Philli- 
more of the Advisory Committee of Jurists. Among the 
thousands of arbitration cases we have had, less than a half 
dozen have been refused execution by the losing nation. These 
have mostly been boundary disputes and the excuse has usually 
been an excess of jurisdiction by the arbitrator. Inability to 
enforce execution of the award, therefore, is so insignificant 
a factor as not to warrant consideration as a defect in the or- 
ganization of the World Court. What is important is the in- 
ability to compel nations to submit to a court, and it has al- 
ready been observed that that important function was taken 
from the Court by the larger Powers represented in the Council 
of the League. 

While it is no criticism of the Court, the fact must not be 
overlooked that a judicial decision is not of necessity a guaranty 
of peace. The student of American history need but be re- 
ferred to the Dred Scott decision of the Supreme Court to be 

[442] 


| 
| No. 
con 
| abl 
bo 
| 
let 
| the 
an 
ree 
th 
y 
Ca 
n 
a 
a 
li 
| 
| 


No. 3] PERMANENT COURT OF INTERNATIONAL JUSTICE 137 


convinced of this. That decision made the Civil War inevit- 
able. Some years ago Ecuador and Peru submitted their 
boundary dispute to the arbitration of the Council of State of 
Spain. After deliberating on the matter, the Council of State 
let it become known that their award, still unannounced, placed 
the line at a point which would give much territory to Peru 
and leave Ecuador with a very small area. Both countries 
realized that the award if handed down would invite war 
between them, so at the suggestion of the litigating countries 
the award has been withheld. 

It is said that our Supreme Court had no business for some 
years after its organization, and that the inability of the so- 
called World Court to secure any important cases outside the 
Treaty of Versailles is due to the fact that the opportunity has 
not yet been presented to submit important cases to the Court; 
and that it is likely to grow as did our Supreme Court. In the 
absence of obligatory jurisdiction and a will to peace, the like- 
lihood of the Court’s acquiring jurisdiction over important cases 
as time goes on does not seem great. If it does happen, the 
cases will probably be furnished by the smaller Powers. Yet 
there is another fallacy in the analogy. When we began life 
as a nation, there was hardly any business that could go to the 
Supreme Court; its jurisdiction was new and doubtful and there 
were few disputes between the states requiring judicial settle- 
ment. On the other hand, there are today in the archives of 
probably every Foreign Office hundreds of pecuniary claims in- 
volving no political issues and entirely capable of submission to 
judicial settlement. Were there a serious will to give cases 
to the Court, these hundreds of claims could be at once placed 
on the docket. Under the present arrangement, the unfortun- 
ate fact is that these purely monetary claims are subjected to 
the vicissitudes of diplomacy, arid the claimant is fort~nate 
who obtains satisfaction in his lifetime. To cite but one il- 
lustration: We are now in the friendliest relations with Spain, 
yet American claimants against Spain are unable to secure the 
support of the Department of State for their claims because 
the Spanish Government will not entertain them, the reason 
being that the United States has refused to entertain the East 
Florida claims owned by the descendants of the Spaniards who 
were deprived of lands and otherwise injured when we obtained 
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control of Florida. Inasmuch as the Senate refuses to permit 
an adjudication of the East Florida claims, the Department of 
State is itself helpless, and the unhappy position of the Ameri. 
can claimant against Spain who has a claim of a purely legal 
nature, can be readily understood. Were nations willing to 
have these purely legal and non-political cases determined by 
judicial methods, the Court would be overwhelmed with busj- 
ness; but there again the factor of unwillingness to submit 
cases is the great obstacle. 

In the light of the fact that the so-called World Court can 
have but little relation to the problem of peace, the issue as to 
whether the United States should now “ join” it or not, can 
hardly be placed on the ground that peace will thereby either be 
promoted or retarded. That issue, I believe, is unreal and 
fanciful. Perhaps we ought to aid any movement that even 
looks to the judicial settlement of cases, but when one of the 
announced inducements for our joining the Court is that we 
would never have to submit a case to it, encouraging an in- 
ference that probably we never would, one may properly ques- 
tion the purpose that it is intended that our joining shall sub- 
serve. Is it merely to encourage others to submit to the Court? 
Is it just a sentimental question, without possibility of any 
tangible effect on us? Is this the cherished American ideal? 
Persons having a serious desire to govern their actions by 
intelligence rather than emotion have a right to ask such 
questions. Can it be that the political platform which so long 
dedicated a plank to the conception of an international court 
contemplated a court to which we would never have to submit 
a case? We have such a court now in the Permanent Court 
of Arbitration, and to it we have submitted four substantial 
controversies. Would we submit any more cases to a Court 
over whose composition for years to come we would probably 
have no say? If this is not likely, as it is believed, just what 
important function is our joining the Court designed to sub- 
serve? If it will not bring to the Court any more cases, is it 
intended merely as a friendly gesture, as an evidence of our 
moral support to nations having greater desire or courage to 
submit disputes ? 

Or is the charge of the more vigorous opponents of our 
“joining ” the Court sustainable, namely, that it constitutes, as 
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Mr. Hoover intimated and President Harding denied, a first 

step toward the League of Nations? If it does involve such a 

ossibility, at least there is here a genuine issue as to policy. 

Although the Court is the direct creation of the League and 

depends upon the League budget for its support, it may be that 

it is so far dissociated from its organization that adhering to 

the protocol creating the Court, as the Administration spokes- 

men have asserted, will involve no other commitments to the 
League. Yet the fact that so many professional and non- 

professional advocates of the League are so ardently enthus- 
jastic for our “ joining” the World Court, of whose real func- 
tions some of them appear to have only vague information, 
may afford some ground to the opponents of the League to 
suspect that the advocates of the Court are mainly concerned 
with its function as a door to the League. Unless it has some 
such significance, the issue is most unimportant; and many 
earnest students of foreign affairs, men like Senator Borah, 
the wealth of whose knowledge and the soundness of whose 
intuitions and judgments are not, in my humble opinion, ex- 
ceeded by those of any other man in public life, have expressed 
the firm conviction that our adhering to the protocol creating 
the Court can have no other purpose or effect than affording an 
entrance to the League. It is doubtless partly on that very 
account that the proposed step has had such wide support. If 
Senator Borah’s view is justified in fact, the proposed policy 
deserves more profound consideration from American citizens 
than it has yet received. It is then more than a mere senti- 
mental question, but one involving the political relations of this 
country to Europe. On that question, men may well differ. 
But if that is the issue, it is at least a real one, justifying the 
most exhaustive examination and discussion in order that the 
national judgment may be sound and considered. 
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THE PERMANENT COURT OF INTERNATIONAL 
JUSTICE? 


HON. CHARLES E, HUGHES 
Secretary of State of the United States 


I is my purpose to discuss in the simplest manner the pro- 
posal made by the President that the United States should 
participate, upon stated conditions, in the support of the 

Permanent Court of International Justice. In making this 

proposal, the President has been animated by the desire to 

promote world peace and stabilization; he has sought to give 
effect to a long-cherished American aspiration and to pursue 
in the projected course the clear line of our traditional policy. 

With full appreciation of the intensity of feeling aroused by 

the controversy of recent years we can not fail to realize the 

importance of having the subject considered upon its merits and 
the supreme need of an understanding of the facts which should 
remove uncertainty and quiet apprehension. 

Let it first be noted exactly what the proposal is and what 
it ig not. As the President has explicitly stated, it is proposed 
to support the Permanent Court of International Justice; it is 
not proposed to enter the League of Nations. Those who de- 
sire that by this method the United States shall become a mem- 
ber of the League are indulging vain hopes, and those who are 
alarmed at such a possibility are entertaining vain fears. The 
test is a clear one. If the Senate should approve the Presi- 
dent’s recommendation, the United States would still be outside 
the League. Acceptance of the President’s proposal as to the 
International Court will not obtain for the United States a 
single right or subject it to a single obligation under the Cove- 
nant of the League. 

These are the questions in which I assume the citizens of the 
United States are interested : 


1An address delivered before the American Society of International 
Law, at Washington, D. C., April 27, 1923, and submitted as a paper read 
by title at the meeting of the Academy of Political Science in the City of 
New York, May 10, 1923. 
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Is it a good thing to have an international court? 

Why should we have a permanent court instead of tempor- 
ary arbitral tribunals? 

Is the Permanent Court of International Justice established 
on a sound basis? 

Is there any good reason why the United States should not 
support it? 

First. Why should there be an international court? The 
manifest answer is that there are controversies between nations 
which should be decided by a court. There are controversies 
calling for the examination of facts and the application of 
principles of law. There are international contracts or treaties, 
now more numerous than ever, to be interpreted. Recognizing 
the distinction between questions of a legal nature and questions 
of policy, there has emerged from the discussions of jurists an 
agreement defining justiciable disputes as those which relate 
to the interpretation of a treaty, to any question of international 
law, to the existence of facts which would constitute a breach 
of an international obligation or to the reparation to be made 
for such breaches. Other questions may be submitted for 
decision, but questions of the sort above described are mani- 
festly of the same character as those which in all civilized 
countries are recognized as matters for determination by judi- 
cial tribunals whose impartial judgment affords the nearest 
human approach to absolute justice. 

It is to the direct interest of the United States, with respect 
to the disposition of its own controversies, that the best prac- 
ticable method of judicial settlement should be provided. We 
have rights and duties under international law. We are parties 
to treaties under which we have rights and obligations. As 
we can not be the final judge in our own cases, we need the best 
possible international tribunal to decide them. This is to the 
interest of every American citizen. It is also to the interest of 
the United States that controversies between other nations to 
which the United States is not a party should be appropriately 
determined. Suppose a citizen of New York should say that 
he was interested only in having a judicial tribunal to deter- 
mine controversies between States to which New York was a 
party, but that it made no difference to him what happened 
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if the question was between Missouri and Kansas. Every 
citizen knows that it is in the interest of domestic peace that 
we should maintain a tribunal by which controversies arising 
between any two States can be determined. It is equally essen. 
tial to world peace that controversies not our own should be 
peacefully and impartially determined wherever that is pos. 
sible. As President McKinley said, “ It has been recognized 
as the leading feature of our foreign policy throughout our 
entire national history ” that there should be “ the adjustment 
of difficulties by judicial methods rather than by force of 
arms.” 

How are controversies between nations to be determined? 
If the nations are able to agree, the question does not arise, 
But what shall be done if they can not agree? Is their con- 
troversy to remain a festering sore? Ultimately, the alter- 
native to peaceful settlement is the arbitrament of force. The 
only way to prevent war is to dispose of the causes of war and 
the desire for peace must be supported by the institutions 
of peace. 

Because a court may not be able to deal with every sort of 
controversy but only with controversies that are appropriate 
for a court to decide is no reason for dispensing with it. There 
is no immediate access to the millennium and a demand for the 
millennium will not prevent war. If the plain path of pro- 
gress in dealing with those controversies which all countries 
recognize to be susceptible of settlement through judicial 
tribunals is not to be followed, then no progress is possible. 

Second. Why should there be a permanent court instead of 
temporary arbitral tribunals? 

The principle of judicial settlement of international disputes 
has been applied from early times through arbitrators. It isa 
method of great value and I have no desire to underestimate 
it. We have been parties to more than seventy arbitrations and 
we have concluded a score of general arbitration conventions. 
Throughout its history the United States has consistently sup- 
ported this sort of judicial process, but we have long recognized 
that it leaves much to be desired. 

Arbitrators are selected to determine a particular controversy, 
and after the controversy has arisen. When the decision has 
been made the arbitral tribunal ceases to exist. There is un- 
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necessary expense in the creation of a separate tribunal for 
every case and there is a regrettable loss in the experience of 
judges because of the lack of continuity in service. For the 
same reason, the development of the law suffers, as, instead of 
a series of decisions with appropriate relation to each other 
by a permanent bench of judges, thus gradually establishing a 
body of law, there are sporadic utterances by temporary bodies 
disconnected with each other, acting under different conditions, 
and having a widely different capacity. 

There is a still more serious defect in this process. The 
arbitral tribunal is composed of those specially selected by the 
parties to the dispute. In legal matters of minor consequence, 
where national interest is relatively small, judicial standards 
are more readily maintained. But where the controversy is 
a serious one and success is highly important, the constitution 
of a tribunal after the controversy has arisen is not favorable 
to the selection of those who will act solely as impartial judges. 
And those members of the tribunal who are the separate choice 
of each party tend to become advocates rather than judges; 
if this is not always the case in fact, it is generally so in public 
estimation. 

There need be no illusion as to this matter. The question 
finally comes to the selection of the umpire, or third or fifth 
arbitrator, as the case may be, who is likely to have the de- 
ciding vote. The smaller Powers have the less difficulty in 
making such a choice. They have a range of selection that is 
generally satisfactory from the standpoint of national interest 
and they often are able to agree upon a tribunal composed of 
a single arbitrator. When there is a serious controversy be- 
tween great Powers, however, the choice of an umpire or third 
arbitrator is far from easy. National interests are far-reaching, 
and a selection satisfactory to one Power is for the same reason 
the subject of objection by the other. The difficulty has been 
vastly increased by the feelings engendered and the alignment 
of sympathies in the Great War. It has become the practice 
to provide that, in case of a failure of the parties, or of the 
arbitrators respectively selected by them, to agree upon an 
umpire or third arbitrator, he shall be selected by some desig- 
nated Power or Powers. This is because some means of choice 
must be provided if the parties can not agree, but this course 
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places with the designated Power or Powers the virtual control 
of the final constitution of the tribunal. The alternative is to 
have the selection determined by lot, and certainly this is not 
a satisfactory method. 

Even where the parties are able to agree upon the arbitrators, 
there still remains the danger that considerations of political 
expediency will usurp the place of judicial standards. I would 
not disparage the motives of arbitrators or the importance of 
their service, but as Mr. Root has well said, they too often 
“ consider themselves as belonging to diplomacy rather than 
to jurisprudence; they measure their responsibility and their 
duty by the traditions, the sentiments, and the sense of honor- 
able obligation which has grown up in centuries of diplomatic 
intercourse, rather than by the traditions, the sentiments, and 
the sense of honorable obligation which characterizes the judi- 
cial department of civilized nations.” The process tends to the 
intrusion of political interest and to a solution by compromise 
instead of a proper judicial determination. Questions of right 
come to be determined as questions of policy. 

The problem in the improvement of the judicial process in 
international relations is to secure immunity, so far as is hu- 
manly possible, from considerations of political interest and 
policy and to have the rights and obligations of nations deter- 
mined upon their merits. The United States has taken the 
lead in the endeavor to secure this result by the most appro- 
priate method, that is, by the establishment of a permanent 
international court. 

Secretary Hay instructed the American delegates to the 
First Hague Conference in 1899 to present a plan for an 
international tribunal of a permanent character. While this 
project was not adopted, the conference did make a decided 
improvement in existing practice by providing a code of arbitral 
procedure and an eligible list of arbitrators from which tri- 
bunals might be constituted for the determination of such con- 
troversies as the parties concerned might agree to submit to 
them. This was called a Permanent Court of Arbitration but 
it was not in fact a permanent court; it was a panel of arbiters. 
The Government still cherished its ideal and hence, at the 
Second Hague Conference, our delegates were instructed by 
Secretary Root to bring about “a development of the Hague 
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Tribunal into a permanent tribunal composed of judges who 
are judicial officers and nothing else, who are paid adequate 
salaries, who have no other occupation, and who will devote 
their entire time to the trial and decision of international 
causes by judicial methods and under a sense of judicial 
responsibility.” 

Mr. Choate, as the first delegate of the United States, in 
presenting to the conference the American plan for a per- 
manent court quoted the words of President Roosevelt that he 
hoped “ to see the Hague court greatly increased in power and 
permanency, and the judges, in particular, made permanent 
and given adequate salaries so as to make in increasingly prob- 
able that in each case that may come before them they will 
decide between the nations, great or small, exactly as a judge 
within our own limits decides between the individuals, great 
or small, who come before him.” 

Mr. Choate observed that the work of the First Conference, 
noble and far-reaching as it was, had not proved entirely ade- 
quate to meet the progressive demands of the nations, and to 
draw to the Hague Tribunal for decision any great part of the 
arbitrations that had been agreed upon; and that in the eight 
years of its existence only four cases had been submitted to it, 
and of the sixty judges, more or less, who were named as mem- 
bers of the court at least two-thirds had not as yet been called 
upon for any service. He found the reasons to lie in undue 
expense; in the fact that there was “ nothing permanent or 
continuous or connected in the sessions of the court;” that it 
had “ thus far been a court only in name—a framework for the 
selection of referees for each particular case, never consisting 
of the same judges.” “ Let us then,” said he, “seek to de- 
velop out of it a permanent court, which shall hold regular and 
continuous sessions, which shall consist of the same judges, 
which shall pay due heed to its own decisions, which shall speak 
with the authority of the united voice of the nations, and 
gradually build up a system of international law, definite and 
precise, which shall command the approval and regulate the 
conduct of the nations.” 

Mr. Choate added that the plan proposed by the American 
delegates did not “ in the least depart from the voluntary char- 
acter of the court already established. No nation can be com- 
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pelled or constrained to come before it, but it will be open for 
all who desire to settle their differences by peaceful methods 
and to avoid the terrible consequences and chances of war.” 
With solemn emphasis, disclaiming any pride of opinion as to 
any point or feature of the American plan, he warned the great 
gathering of the representatives of all the nations that it 
“would be false to its trust and would deserve that the seal 
of condemnation should be set upon its work” if it did not 
“strain every nerve to bring about the establishment of some 
such great and permanent tribunal.” 

While the Second Hague Conference discussed a project and 
recommended a draft convention for the establishment of a 
Permanent Court, it was unable to find a satisfactory method 
of selecting the judges, and for this reason the project failed. 
Still the American delegates reported to their Government that 
in the proposed project the foundations of a permanent court 
had been broadly and firmly laid, and added—“ a little time, 
a little patience, and the great work is accomplished.” Echo- 
ing the same sentiment, President Roosevelt said in his next 
message to the Congress: “‘ Substantial progress was also made 
toward the creation of a permanent judicial tribunal for the 
determination of international causes.” He regarded the un- 
settled question as to the method of selecting judges as “ plainly 
one which time and good temper will solve.” 

The establishment of a permanent court of international 
justice continued to be a cardinal feature of American policy. 


Third. Is the present Permanent Court of International 
Justice, to which the President’s recommendation refers, estab- 
lished on a sound basis? 

This question invites consideration of its organization; of 
the extent to which the court has the support of the nations; of 
the jurisdiction and standards of the court; and of the qualifica- 
tions, tenure, method of selection, and independence of the 
judges composing it. 

The Permanent Court of International Justice has been es- 
tablished under what is called a statute, or constitution, which 
defines its organization, jurisdiction, and procedure. In the 
preparation of this statute the Council of the League called to 
its aid an international committee of the most distinguished 
jurists, among whom was Mr. Root. This Advisory Com- 
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mittee of Jurists formulated a plan for a permanent court. The 
plan was considered and amended in the Council and Assembly 
of the League, but its main structure was retained. While the 
amended plan was adopted by the Assembly of the League, it 
could not be put into effect by action of the League. In view 
of the scope of the plan, it was necessary to have a special inter- 
national agreement on the part of the states which were willing 
to accept it. Accordingly a special protocol or agreement, 
with the statute of the court annexed, was drawn up and sent 
to the nations for approval. I understand that about forty-six 
states have signed this special agreement, and of these about 
thirty-four states have already ratified it. 

The Permanent Court is thus an establishment separate from 
the League, having a distinct legal status created by an inde- 
pendent organic act. 

The jurisdiction of the court comprises all cases which the 
parties refer to it and all matters specially provided for in 
treaties and conventions in force. 

Careful provision has been made to secure the independence 
of the court and to safeguard the appropriate discharge of its 
functions as a judicial body in accordance with accepted judicial 
standards. The statute of the court provides that it shall be 
composed “ of a body of independent judges, elected regardless 
of their nationality from amongst persons of high moral char- 
acter, who possess the qualifications required in their respective 
countries for appointment to the highest judicial offices, or are 
jurisconsults of recognized competence in international law.” 
The court consists of fifteen members—eleven ordinary judges 
and four deputy judges. The eleven judges constitute the full 
court, but if they can not all be present, the deputy judges may 
be calleu on. Nine constitute a quorum. The court is thus 
large enough to be appropriately representative and at the same 
time is not so large that it can not effectively transact its 
business. 

The judges are elected for nine years and are eligible for re- 
election. Every judge before taking up his duties must make 
a solemn declaration in open court that he will exercise his 
powers impartially and conscientiously. The ordinary mem- 
bers of the court may not exercise any political or administrative 
function. This provision applies to the deputy judges during 
the time that they are performing their duties in the court. 
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No judge can be removed by the League of Nations. A 
judge can not be dismissed unless, in the unanimous opinion of 
the other members of the court, he has ceased to fulfill the re. 
quired conditions. This gives the judges absolute security in 
the impartial performance of their duties. 

The statute provides that in deciding cases the court shall 
apply international conventions establishing rules expressly 
recognized by the contesting states; international custom, as 
evidence of a general practice accepted as law; the general 
principles of law recognized by civilized nations; and the judi- 
cial decisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidiary means for the 
determination of rules of law. All questions are decided by 
a majority of the judges present, and in the event of an equal- 
ity of votes, the president or his deputy, who are elected by 
the court itself, shall have a casting vote. 

The judgment of the court is to be final and without appeal. 
It is expressly provided, however, that the decision of the court 
shall have no binding force except between the parties and in 
respect of the particular case decided. 

As already observed, the Hague project of 1907 for the es- 
tablishment of a permanent court failed because it was found 
to be impossible to agree upon the method of selecting the 
judges. Manifestly, if the nations are to participate in main- 
taining an international court they must have suitable oppor- 
tunity to participate in the election of those who compose it. 
Still, to have every nation represented upon such a court, or to 
have a selection of a permanent body of judges according to 
nationality, would be wholly impracticable, and insistence upon 
such a course would make impossible the establishment of a 
permanent court. The fundamental postulate of international 
law is the equality of states, but if this principle alone is ob- 
served and all states should join in the election of judges pre- 
cisely upon the same footing, the small powers would have a 
great majority and would control the election. Even though 
the jurisdiction of the court was not compulsory, a court thus 
constituted would not be likely to enjoy the confidence of the 
great powers. At least, the fear of such an arrangment has 

been until now an insuperable obstacle in establishing an inter- 
national court. 
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This difficulty has been surmounted by providing that the 
two groups of Powers in the Council and Assembly of the 
League shall act concurrently in the election of judges. The 
Council is a small body, of ten members, and the great Powers 
—Great Britain, France, Italy and Japan—are permanent 
members, the others being non-permanent members. The As- 
sembly, on the other hand, embraces all the members of the 
League, fifty-two in number. The statute of the court pro- 
vides that in electing the judges each of these bodies shall pro- 
ceed independently, and the successful candidate must have 
a majority of the votes in each. The result is that the Great 
Powers are able to vote in a small group, of which they are 
permanent members, while all the smaller Powers can vote in 
the other group. In this way the Great Powers and the smaller 
Powers have a check upon each other, and it is as certain as any- 
thing human can be that their concurrent action will result in 
the election of impartial judges. 

It should be noted that the Council and Assembly, in electing 
judges, do not act under the Covenant of the League of 
Nations. That Covenant, which determines the rights and 
obligations of members of the League, invests them with no 
authority whatever for such action. The election is held under 
the provisions of the statute of the court which rests, as I have 
said, upon a special international agreement. For this pur- 
pose, the Council and Assembly are electoral bodies which are 
utilized because they are groups of states and through provision 
for their concurrent action the difficulty of finding a satis- 
factory basis of selection has been overcome. 

This suggestion was brought forward by Mr. Root in the 
Advisory Committee of Jurists. Analogy was found in the 
plan which made possible our organic Union, by providing for 
the representation of sovereign states in the Senate and of the 
people in the House of Representatives and requiring in the 
enactment of laws the action of both groups. The method of 
electing judges for the permanent court is thus a practical 
solution, and I think it may be said that without a solution 
of this sort which will enable Great Powers to have a check 
upon the smaller Powers, and the latter to have a check upon 
the former, a permanent court can not be established. We 
are generally in danger, in all efforts at progress, of being 
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balked by an impractical idealism; in this case it is fortunate 
that a wise practicality has enabled the nations to attain the 
ideal of an impartial court. 

It should be added that candidates for election are nomin- 
ated by national groups of arbitrators who are on the panel 
established by The Hague Convention and the election is made 
from the candidates presented by these groups, except that, in 
case of inability otherwise to agree, a joint conference of rep- 
resentatives of the Council and Assembly may unanimously 
present another name to each body. These national groups 
who thus have the privilege of nominating candidates for the 
Permanent Court of International Justice are selected by the 
governments, respectively, under the Hague Convention as 
men of known competency in questions of international law 
and of the highest moral reputation. Before making these 
nominations, each national group is recommended by the 
statute of the court to consult its highest court of justice, its 
legal faculties and schools of law, and its national academies 
and national sections of international academies devoted to 
the study of law. Thus the participating nations have the 
opportunity to submit the names of their leading jurists. 

The plan gives every assurance against a successful attempt 
by any d4/oc to manipulate or control the elections. Any such 
attempt in the Assembly would meet with the greatest diffi- 
culty in view of its fifty-two members and their diverse inter- 
ests, while any effort on the part of the Council to elect a judge 
partial to particular interests would be wrecked in the As- 
sembly. It is wholly improbable that acting in this way the 
participating nations would be able to agree upon judges un- 
less they were men of acknowledged merit with a public repu- 
tation affording the best possible guaranty of competence and 
impartiality. 

The judges chosen through the concurrent action of these 
groups will be in ail probability, as in the case of those already 
elected, men of mature years, who have won high distinction. 
They are elected for nine years and will most probably be 
reelected if they give faithful service. This means that men 
of exceptional experience and recognized fitness for these most 
important posts are chosen at a time of life, and for a term of 
service, which leaves them no motive but to devote the rest 
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of their careers to making efficient the administration of inter- 
national justice to the full extent of their ability. If there is 
any practicable plan better safeguarding the essentials of an 
international court it has never been suggested. 

In considering the question of the relation of the court to 
the League, it must be remembered that if there were no 
League, you would still have to deal with the states composing 
the League. If you are to have a permanent court these states 
should participate in establishing it and maintaining it and in 
electing its judges. The question would still remain—whether 
all these states in choosing judges should act in one body or 
group, whatever you might call it, or not. If it were insisted 
that they should act in one body upon precisely the same foot- 
ing, we should return to the old difficulty and get no court at 
all. If, on the other hand, you say that the participating states 
should act in two bodies or groups, so that the Great Powers 
may have a check upon smaller Powers and the latter upon 
the former, then the question is, What should the second body 
or group be? Whatever you call it, it would be a body or 
group in which the Great Powers would presumably be per- 
manent members. 

The fundamental question is whether the League of Nations 
controls the court. To this there is a ready answer. The 
League does not control the court; that is an independent 
judicial body. The League is composed of states; they, of 
course, continue to exist as states. When the League acts, it 
acts under the Covenant which creates the rights and obliga- 
tions pertaining to the League. But when these fifty-two 
members act in separate groups to elect judges, they are, as 
I have said, not acting under the Covenant, but are follow- 
ing a course of procedure defined by a special international 
agreement in order to secure the independent and impartial 
judicial body for which the world has been waiting. 

There are certain other provisions of the statute of the 
court which have been adopted to meet obvious practical 
exigencies. Only one national of a participant in the election 
may be chosen as a judge. Judges of the nationality of each 
contesting party retain their right to sit in the case before the 
court. If the court includes upon the bench a judge of the 
nationality of one of the parties only, the other party may 
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select from among the deputy judges a judge of its nationality 
if there be one, or, if not, the party may choose a judge, 
If the court includes upon the bench no judge of the national- 
ity of the contesting parties, each may choose a judge. If 
there are several parties in the same interest they are to be 
reckoned, for the purpose of these provisions, as one party only, 

The court recognizes that it may be called upon by the 
Council or Assembly of the League for advisory opinions, 
This is a practice similar to that which has obtained in most 
of the states of New England from colonial days. It now 
obtains in Massachusetts, New Hampshire, Maine, Rhode 
Island, Florida, Colorado and South Dakota. The Permanent 
Court of International Justice has adopted rules upon this 
subject so as to assimilate the process so far as possible to a 
judicial proceeding and especially so as to exclude any sup- 
position that advisory opinions may be rendered in a diplomatic 
sense and without publicity.* 

The conclusion is that while the United States should have 
the right to participate in the election of judges if it is to sup- 
port the Permanent Court, that court is established on a sound 
basis. It is already functioning. The judges have been 
elected—a most distinguished American jurist being one of 
them—and they are as representative a body of independent 
and qualified jurists as could be chosen. 

Fourth. I come then to the final question: Is there any good 
reason why the United States should not support the Per- 
manent Court? This support has been proposed by the Presi- 
dent upon four explicit conditions. These conditions are: 

I. That such adhesion shall not be taken to involve any 
legal relation on the part of the United States to the League 
of Nations or the assumption of any obligations by the 
United States under the Covenant of the League of Nations 
constituting Part I of the Treaty of Versailles. 

II. That the United States shall be permitted to partici- 
pate through representatives designated for the purpose and 
upon an equality with the other states’ members, respectively, 


1See article by Judge John Bassett Moore on “The Organization of 
the Permanent Court of International Justice”, Columbia Law Review, 
vol. XXII, No. 6, June, 1922, pages 11 and 12. 
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of the Council and Assembly of the League of Nations in any 

and all proceedings of either the Council or the Assembly for 

the election of judges or deputy judges of the Permanent 

Court of International Justice, or for the filling of vacancies. 

III. That the United States will pay a fair share of the 
expenses of the court as determined and appropriated from 
time to time by the Congress of the United States. 

IV. That the statute for the Permanent Court of Inter- 
national Justice adjoined to the protocol shall not be amended 
without the consent of the United States. 

The acceptance of these conditions will establish that the 
support of the court will not involve entry by the United States 
into the League of Nations; the participation of the United 
States in the election of judges; the bearing by the United 
States of its proper share of the expenses of the court; and, 
finally, a safeguard against any change in the statute of the 
court without the assent of the United States. 

What, then, are the objections to support of the court upon 
this basis? 

(1) It is objected that it is not a world court. But in what 
sense is it not a world court? Is reference made to the number 
of nations which support it? The answer is, as I have already 
said, that about forty-six nations have already signed the 
protocol, and if the United States adheres, there is every reason 
to suppose that participation by the other nations will be brought 
about. This should be our aim. It is not too much to say 
that there will be no world court if this court can not be made 
one, and whether or not it is to be in the fullest sense a world 
court depends upon our own action. 

Suppose we should now undertake to establish another 
world court? What should we do? We could not establish 
it by ourselves; we should have to prepare a plan and submit 
it to the other nations. We should need the approval of the 
nations who have already approved the present plan. 

What differences should we propose, so far as the structure 
of the court is concerned? With respect to the choice of 
judges, would we endeavor to have a practicable plan or one 
that had been demonstrated to be impracticable? Should we 
insist that all nations be represented on the court by their 
nationals, or that all nations, great and small, should act to- 
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gether in the choice of judges upon precisely the same footing 
and without any division into groups which could form a check 
upon each other? If so, we should have a plan which would 
most probably fail of acceptance, and at the same time would 
not safeguard the interests of the United States nearly as well 
as the existing plan. Should we recommend concurrent action 
by groups of nations, in order to have a practical arrangement 
for selecting judges? If so, what groups should we propose, 
and how would they differ essentially from the present electoral 
bodies? The more the matter is examined, the more clearly | 
think it will appear that the suggested changes would be 
purely formal, and not at all vital to our interests, or of a 
character which would disclose any just reason for refusing 
support to the existing court and for entering upon the difficult, 
if not vain, endeavor of establishing another judicial institution. 

(2) Another objection is that the court has been established 
through the action of the League of Nations. This is not an 
entirely accurate statement, for the action of the League could 
not have established the court. It was necessary to have a 
special agreement signed or adhered to by the nations which 
support the court, and the court rests upon that agreement. 
The substantial point, however, is not the source of the plan 
but its character. Any nation, or any group of nations, might 
have suggested the plan and it might be none the worse or 
none the better for that. The question still remains—What 
is the court that has thus been established, and is it in its 
essential attributes worthy of support? 

This question I have examined, and I think it is demon- 
strable that the court is an independent judicial body with ap- 
propriate judicial functions and abundant safeguards for their 
proper discharge. It is not a servant of the League; and its 
decisions are not supervised or controlled by the League. 

It is said that the salaries and expenses, or budget of the 
court, are fixed by the Assembly of the League upon the pro- 
posal of the Council. But the action of the Assembly is the 
action of the fifty-two members composing the Assembly and 
the recommendation of the Council is the recommendation of 
the states composing the Council, in each case the action being 
taken under the statute of the court. If the nations are to 
support a court, they must of course have some practical means 
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of dealing with the budget. Under the present plan, by which 
both these groups act, there is abundant protection against ex- 
travagance. We properly reserve the right of Congress to 
determine by its appropriation the amount which the United 
States shall pay as its share. I find nothing which can be 
regarded as inimical to the interests of the United States in 
the provisions as to procedure. 

(3) But it is said that support of the court, although it 
manifestly does not involve entrance into the League, or the 
assumption of any obligation under the Covenant of the League, 
constitutes an entanglement. But in what do we become en- 
tangled? Are we to abandon the effort to dispose of inter- 
national controversies by judicial settlement, which has been 
a feature of American policy since the foundation of the Gov- 
ernment? We can not have an ordinary arbitration unless we 
have an international agreement and an international tribunal 
for the purpose of the arbitration. We had never considered 
this to be an entanglement. We have manifested our desire 
for such judicial settlements by numerous treaties and special 
conventions. 

Certainly we do not object that the disputes of others should 
be settled peacefully by similar methods. Then, as I have 
shown, the establishment of a permanent court has been an 
American policy because we have desired this essential im- 
provement in judicial process in international relations. Poli- 
tical platforms have treated this as an American policy and not 
as a forbidden entanglement. If you are to treat participation 
in a permanent court of international justice as an entangle- 
ment foreign to our institutions, you must rewrite American 
history. If you are not, then the question is as to this par- 
ticular permanent court and we return to the consideration of 
its organization and functions, and these justify the conclusion 
that it is an independent judicial body of the highest character 
and deserves our confidence. 

(4) Again it is objected that a world court should have 
compulsory jurisdiction and that the jurisdiction of the Per- 
manent Court of International Justice is not compulsory. It 
may be noted that provision is made in the statute of the court 
for the acceptance by states, through a special agreement, of 
compulsory jurisdiction of legal disputes as defined in the 
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statute. I understand that of the forty-six states that have 
signed the protocol about fifteen have ratified this optional 
clause for compulsory jurisdiction, but among the majority of 
the states which have not assented to the optional clause are 
Great Britain, France, Italy and Japan. It is apparent that 
the greater nations are not yet ready to accept compulsory 
jurisdiction even of the limited class of questions above de- 
scribed. Certainly, it does not appear that the United States 
is ready to accept it. 

The American plan for a permanent court, which was sub- 
mitted to the Second Hague Conference, was, as Mr. Choate 
pointed out, for a jurisdiction of a voluntary character. The 
Senate repeatedly, from the days of President Cleveland, has 
refused to sanction an arbitration treaty providing for com- 
pulsory arbitraton. It has been required that, even under our 
general arbitration treaties relating to legal disputes, there 
should be a limitation relating to questions which affect the 
vital interests, the independence, or the honor of the two con- 
tracting States, and the Senate has insisted that a special 
agreement for each particular arbitration should be submitted 
for its assent. 

Shall we postpone the plan for a world court because we 
can not have compulsory jurisdiction? Can we not make sub- 
stantial progress in the judicial process by the creation of a 
tribunal which in the highest degree will command confidence 
and to which the nations may present their cases for the most 
impartial and expert consideration that is obtainable? Why 
should impossibilities be demanded if we are really interested 
in judicial settlement? It is said that the court is substantially 
an arbitral tribunal because of the absence of compulsory juris- 
diction. But this is not an effective argument, for even if the 
court could be so described, the question would remain; why 
should we not have the great advantage of this improvement 
in the judicial mechanism? This brings us back to the question 
whether or not we desire a permanent court with the con- 
tinuous service of judges with appropriate judicial standards 
instead of temporary arbitral tribunals—a question to the 
affirmative answer of which we have long been committed. 

(5) Further, it is objected that no provision is made for the 
enforcement of the decisions of the court. There are those who 
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desire to see an international armed force to compel the carry- 
ing out of decisions. Those who make this demand generally 
assume that there will be substantial unity among those furnish- 
ing the armed force so that it can be used. But when there 
is such international unity the power of public opinion is at its 
maximum and there is the least need for force, while in the 
absence of such unity the armed force is likely to remain 
unused. 

The truth is that the decisions of the court will have the most 
solemn sanction that it is practicable to obtain. When nations 
agree to submit a dispute to a tribunal and to abide by the 
decision, its observance is a point of international honor of the 
highest sort. You can really have no better sanction than this 
and the obligation is one which will be all the more keenly felt 
when the decision is not simply that of a temporary arbitral 
tribunal but of a permanent court supported by practically all 
the nations of the world. If you desire to improve the author- 
ity of judicial determinations of international disputes, you can 
best effect this object by improving the reputation for im- 
partiality, and for disinterested judicial consideration, of the 
tribunal that decides them. 

(6) An objection of a different character is that the United 
States should unconditionally support the court, and there- 
fore, apparently, that the suggested conditions should be with- 
drawn. This objection simply means that the United States 
should enter the League of Nations, as the objection assumes, 
in accordance with the fact, that the proposed support of the 
court does not involve entry into the League. But why, in 
supporting an institution which embodies a cherished ideal of 
the American people, should we revive the controversy over 
the League? Why should we not support the court as a judicial 
body? In giving this support, however, it is important that 
we should reserve the right to participate in the election of 
judges, that we should protect ourselves against amendment of 
the statute without our consent, and that we should provide 
for the determination by Congress of the amount to be paid 
as our share of the expenses. The stipulated conditions are 
appropriate to the purpose. 

(7) Another objection is that the British Empire has six 
votes in the Assembly of the League in the election of judges, 
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because the Dominions and other constituent parts of the 
Empire are members of the Assembly. It must be remem- 
bered, however, that there are fifty-two votes in the Assembly, 
The admission to membership of these parts of the British 
Empire has been a recognition of the aspiration of the peoples 
composing them, and this has not been found an insuperable 
obstacle to the support of the court by other Powers. And 
it would be difficult to find a sound reason for objection on 
the part of the United States to this increase on natural grounds 
in the voting strength of the peoples who have been developed 
under the influence of Anglo-Saxon jurisprudence. 

Moreover, under the proposed condition the United States 
will not only participate in the election by the Assembly, but 
also in the election by the Council, and in the Council the 
British Empire has but one vote. We are far better protected 
by this arrangement than by one which would have all states 
vote together on exactly the same footing and where the 
smallest nation would cast the same vote as the United States. 
The arrangement for our participation in the voting for the 
judges by the Council is really a stronger protection to the 
interests of the United States than has hitherto been suggested 
in any plan for a permanent court. The question should also 
be considered in the light of the nature of the action that is in- 
volved. It is practically impossible, under the scheme that 
has been adopted, for the British Empire, or for any combin- 
ation, to secure an election of judges in aid of a particular poli- 
tical interest. Such an effort would die stillborn, because of 
the necessity for a concurrent choice by both groups of nations 
in the manner that has been devised. 

Finally, it is hardly necessary to say that I am in entire 
sympathy with efforts to codify international law and to pro- 
vide conventions for its improvement. I believe in confer- 
ences for that purpose. We have already made some progress 
in this direction through the recent Commission of Jurists 
which sat at The Hague to suggest modifications in the laws 
of war which are made necessary by new agencies of warfare 
—a commission established under a resolution adopted at the 
Conference on Limitation of Armament. However, the process 
of codifying, clarifying, and improving international law is 
necessarily a slow one, and if we wait for a satisfactory body 
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of law before we have a permanent court a generation will 
pass before it is established. Meanwhile let us supply appro- 
priate means for the application of the law we have. The two 
projects are not inconsistent; the one can exist along with 
the other. 

But we have an acute world need. We shall make no pro- 
gress toward the prevention of war if we adopt a perfectionist 
policy. Whatever else we should have, we need at once a per- 
manent court of international justice. No plan to promote 
peace can dispense with it. Why should we wait for the solu- 
tion of difficult problems of policy and the settlement of the most 
acute international controversies of a political nature before we 
meet the obvious necessity of providing for the appropriate 
disposition of those controversies with which an international 
court is competent to deal ? 

Any successful effort to settle controversies aids in the cul- 
tivation of good will and the desire for the adjustments of 
amity. The support of a permanent court as an institution of 
peace will be a powerful influence in the development of the 
will to peace. I hope that the United States, in deference to 
its own interests and in justice to its ideals, will do its part. 
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THE PERMANENT COURT OF INTERNATIONAL 
JUSTICE 


SENATOR GEORGE WHARTON PEPPER 
of Pennsylvania 


ANY matters of great importance came before the 
Sixty-seventh Congress, which adjourned March 4, 


1923, but nothing eclipsed in popular interest the 
President’s proposal that the United States establish an official 
relation to the Permanent Court of International Justice now 
sitting at The Hague. 

I am glad to discuss this proposal but only on the understand. 
ing that at this time I am neither advocating nor opposing it. 
I am merely attempting to present such facts and consider- 
ations as each intelligent person ought to have in mind before 
registering his conclusions as to what the course of the United 
States should be. 

I think it is a wholesome thing that so much time must elapse 
before the proposal can be acted upon by the Senate. There 
is an opportunity in the interval for sane, non-partisan dis- 
cussion of one of the most important public questions of 
our time. 


The Supreme Court of the United States and the Permanent 
Court of International Justice 


Visitors at the Capitol at Washington are always deeply 
impressed by the atmosphere of dignity which surrounds the 
convening of the Supreme Court of the United States. What- 
ever impressions they may carry away from a visit to the 
Senate or House of Representatives, they invariably go home 
with the conviction that the Supreme Court of the United 
Staes is a great institution and that the nine judges on the 
bench occupy positions of far-reaching power and influence. 


1An address delivered before the Forum, at the Academy of Music, 
Philadelphia, March 21, 1923, and submitted as a paper read by title at the 
meeting of the Academy of Political Science in the City of New York, 
May 10, 1923. 
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If you were to go to Holland and visit The Hague you 
would doubtless ask to be directed to the Palace of Justice. 
You would find a handsome building erected with money given 
for the purpose by a man who made his fortune in Penn- 
sylvania, Andrew Carnegie, and who, as a Scotchman living 
his life in two continents, was predisposed to an interest in 
international affairs. Entering the building, you would there 
find in session the Permanent Court of International Justice 
composed of eleven judges, each of a different nationality, and 
sitting under conditions of dignity and decorum as significant 
as those which impressed you at Washington. 

If you are a keen observer and if you take pains to inquire 
into the matter you will discover at least three important differ- 
ences between the Court at The Hague and the Court at 
Washington. 

At Washington the litigants are persons, public or private, 
or two States of the Union; and in some instances the case may 
be one in which the United States itself is a complainant. At 
The Hague the litigants are sovereign nations. 

At Washington it is not optional with you if you are a 
party to the suit whether you will submit your controversy 
to the jurisdiction of the Court. If you are brought into 
court by proper process, there you are, even against your will. 
When the Court finally renders its judgment or decree you 
are bound by it. At The Hague (subject to an explanation 
presently to be made) both litigants have to agree to submit 
their dispute to the Court in order to give it jurisdiction. 
At Washington, in other words, jurisdiction exists by com- 
pulsion ; at The Hague it exists by consent. 

At Washington the decree of the Court, if not voluntarily 
complied with, will be executed by the force at the disposal 
of the Executive Department of the Government of the United 
States. If you are ordered to pay money and fail to pay it 
your property will be condemned and sold and the proceeds 
applied to the payment of the judgment. If you are ordered to 
do something or to refrain from doing something and you 
disobey you will be in contempt and may land in jail. At 
The Hague each litigant promises in advance to abide by the 
judgment when rendered; but if this promise is broken noth- 
ing will happen unless other nations use their combined force 
to coerce or crush the offender. 
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As you listen to the argument before the Court at The Hague 
you will perceive that the International Court, like the Supreme 
Court at Washington, is a court of law as distinguished from 
a court of arbitration. 

If I make a contract and break it, a court of law orders me 
to pay damages no matter how great my hardship or how little 
I have with which to pay. If the case were being handled by 
arbitrators they would not be bound by general legal principles 
but would act on the facts of the particular case and take into 
consideration what might be called the extenuating circum- 
stances. They might, for example, decide in the case just sug- 
gested that one-half or some other fraction of the strict legal 
measure of damage was all that I ought to be required to pay. 

This distinction between a court of law and a court of arbi- 
tration is important; and particularly so because you might 
pass into another room in the same building at The Hague and 
find in session The Permanent Court of Arbitration created by 
The Hague Conventions of 1899 and 1907. Presently I shall 
explain the nature of that tribunal and say a word about its 
origin and development. At the moment I wish to focus your 
attention upon the Permanent Court of International Justice 
and upon the jurisdiction which it exercises as a court of law. 

This jurisdiction, as I have said, results from the agreement 
of the disputants, but even with their agreement the dispute 
will not come within the competence of the Court unless it 
falls within one of the four following categories: a dispute 
over the interpretation of a treaty; a dispute respecting the 
application of a principle or rule of international law; the 
ascertainment of a fact upon the existence or non-existence of 
which international rights may depend; or the determination 
of reparation to be made by an offending nation following a 
breach of international law. 

As you listen to the argument and watch the judges you 
suddenly become aware that one ef the judges is an American. 
It has not actually happened that we have united with any 
other nation in submitting a dispute to the Court, but under 
the constitution of the Court we are at liberty to do so at 
any time. Perhaps you say to me, “ I thought this Court was 
set up by the League of Nations; and how comes it that there 
is a citizen of the United States on the bench and a case to 
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which the United States is a party before the Court when 
the United States is not a member of the League of Nations?” 

My answer is, first that the judges of the Court are not 
chosen as official representatives of nations, but on their merits 
as jurists and public men, though with due regard to getting a 
court which in its aggregate will include men familiar with 
all the great systems of law in the world. It was natural, 
therefore, that representation should be accorded to the Ameri- 
can Bar. In other words, Judge John Bassett Moore does not 
sit to represent the United States, but as an exponent of the 
system of justice which prevails in the United States. I 
answer, in the second place, that while the Court was constituted 
pursuant to one of the articles in the Covenant of the League 
of Nations, yet recourse may be had to it by nations not 
members of the League. 

From what has been said it follows that the United States 
might conceivably take any one of four positions with refer- 
ence to the Court. We might ignore it altogether; we might 
take advantage of our liberty to unite in referring questions 
for its decision without having any official relation to its con- 
stitution or maintenance; we might enter the League of Nations 
and become fully identified with all the activities of that 
organization including the maintenance of the Court; or, we 
might assume such official relation to the League of Nations 
as is limited to participation in the maintenance and admin- 
istration of the Court but without committing ourselves to 
membership in the League or assenting to its other activities. 

It is in fact this fourth course which President Harding 
has proposed, and the question before the country and before 
you is: “ Shall the proposal be accepted? ”’. 

I am addressing you as people who have a great respon- 
sibility to discharge. Each of you must, after calm reflection, 
make up your own mind—not tonight or tomorrow but during 
the months that lie ahead. Each of you should conceive of 
himself as summoned to serve upon the great jury of American 
public opinion and as good jurors you should deliberate upon 
your verdict. 

Just as there are four courses which America might take 
with reference to the Court, so I seem to sense the existence of 
four distinct bodies of public opinion respecting the proper 
answer to be given to the President’s question. 
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First, there are those who are of the fixed opinion that 
the United States should not enter the League of Nations, but 
who, nevertheless, believe the President’s proposal can safely 
be accepted because the safeguards suggested by him and by 
the Secretary of State are such, they think, as will enable us 
to establish relations with the Court without establishing them 
with the League. 

Second, there are those who are heartily in favor of full 
membership in the League on the part of the United States 
and who, therefore, favor acceptance of the President’s pro- 
posal on the theory that this is a first step toward member- 
ship and that the safeguards relied upon by the first group will 
not be sufficient to prevent a second step:into full member- 
ship in the League which they hopefully regard as inevitable. 

Third, there are those who share the opinion of the second 
group that the proposed safeguards are not sufficient to prevent 
League entanglements, and for that reason are opposed to the 
acceptance of the President’s proposal, not because they do not 
approve of the Court, but because they disapprove of the 
League. 

Fourth, there are those who disapprove of the League as 
it is now organized but who favor the Court and who advocate 
the acceptance of the President’s proposal in the belief that 
what they regard as the dangerous and undesirable features of 
the League organization will gradually be eliminated as ex- 
perience proves them unwise and unworkable, and that the 
League will ultimately be so transformed that American mem- 
bership in it will be attended by none of the dangers which 
have led us to stand aloof. 

In other words, each. of you has the following four choices: 

Take the Court and leave the League. 

Take them both, 

Leave them both. 

Take the Court first and later either take the League or 
leave it according to its willingness or unwillingness to change 
its form and modify its constitution. 
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Our Proposed Relation to the Court and to the League 


The judges of the Permanent Court of International Justice 
were elected by the concurrent action of the Council and As- 
sembly of the League of Nations. The Council and the As- 
sembly had before them eighty-nine nominees presented to 
them on request by The Hague Tribunal of Arbitration to 
which I referred a few moments ago and of which I shall speak 
again. From these eighty-nine nominees the Council and the 
Assembly of the League after three days of balloting chose 
the present judges of the Court. The new tribunal opened its 
doors and began its sessions with appropriate ceremony on the 
30th day of January, 1922. 

Its first session, lasting until March 24, 1922, was devoted to 
the formulation of rules of procedure and matters of routine. 

Since the Court re-convened in June of last year it has 
had four cases to consider. All of them were requests emanat- 
ing from the Council of the League of Nations for advisory 
opinions. Three of these concerned the interpretation of 
clauses in the Treaty of Versailles. In the other case France 
had declined to submit to arbitration a dispute between herself 
and Great Britain respecting certain questions of nationality 
arising in Tunis and Morocco. At the instance of Great 
Britain the Council inquired of the Court whether France 
was right in her contention that the question involved was solely 
of domestic jurisdiction. The Court rendered an opinion that 
France was wrong; and thereupon Great Britain and France 
united in submitting to the Court the other phases of the con- 
troversy and these the Court still has under consideration. 

Up to date, therefore, there is nothing in the actual record 
of the Court to justify the hopes of those who see in it an 
effective substitute for war; but in this connection two things 
must be said with emphasis; first, that ample time must be 
allowed to enable the institution to impress itself upon the 
consciousness of the world; and, second, that the very creation 
and existence of such a body has an important psychological 
effect and tends to stimulate a public opinion in favor of the 
peaceful settlement of international differences. 

The proposal that the United States should now take action 
is not, therefore, merely to give us access to the Court, for we 
have that already ; it is not merely because of the actual achieve- 
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ments of the Court, for these are thus far few; it is not because 
there is anything in history that encourages the hope that 
such an institution will end war; but it is because the partici- 
pation of the United States in an enterprise conceived in justice 
and dedicated to the cause of peace may have a far-reaching 
and wholesome effect in influencing the minds of people all 
over the world. 

This is not the time or place to engage in a general dis- 
cussion of the League of Nations. We all remember how 
acute was the difference of opinion among us respecting the 
merits of the proposal to organize the League. 

At first the proposal was very popular. Any project which 
is announced in the name of peace is eagerly welcomed. Later, 
however, we stopped to think. We asked ourselves whether, 
after all, America is in a position to join in guaranteeing for- 
eign boundary lines and whether by joining we might not 
ourselves be drawn into war instead of being able to draw the 
rest of the world out of it. 

Finally, after long debate, the Senate decided that we should 
enter, if at all, only upon certain conditions called “ reserva- 
tions”. President Wilson who was then in office, thought it 
wiser, either that we should go in unconditionally or stay out 
altogether. So we stayed ot; and subsequent events in Europe 
have made great masses of Americans devoutly thankful that 
he thus kept us out of the League. 

It is in the light of this experience that President Harding 
is careful to propose such safeguards as he and Secretary 
Hughes think will enable us to relate ourselves to the Court 
without relating ourselves generally to the League. 

Specifically, it is proposed that when the Assembly of the 
League of Nations votes for the election of a judge of the 
Court, the United States shall have a vote in the Assembly for 
this particular purpose. It will be remembered that under 
the Covenant of the League of Nations when votes are taken 
in the Assembly the constituent parts of the British Empire 
cast six votes while every other nation casts one. I observe 
that one of the safeguards proposed by President Harding is 
that when representatives of the United States vote in the As- 
sembly of the League they shall vote on an equality with other 
States. If the arrangement is ever concluded and is concluded 
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on this basis the question will arise whether in voting for judges 
the British Empire will have to forego five of her six votes 
and cast only one. 

Lest there should be an implication from the participation 
of American representatives in a vote of the Assembly that we 
become bound by some of the provisions of the Covenant of 
the League, one of the safeguards proposed by the President 
is a reservation specifically providing against any such implica- 
tion and stipulating that we shall not be bound by any obliga- 
tion which rests upon members of the League. 

A further safeguard is found in the President’s proposal that 
the constitution of the Court shall not be altered without our 
consent. 

Of course we shall pay our fair share of the expenses of the 
Court to be determined and appropriated by Congress. In 
case we ever join another nation in submitting a dispute to the 
Court we shall be required to agree in advance to accept the 
decision when rendered and not to go to war against any 
nation accepting it. 

A little while ago I remarked, that, subject to an explanation 
to be made later, the Permanent Court of International Justice 
will take cognizance only of disputes which the disputants 
voluntarily lay before it. This statement must be qualified 
by explaining that some of the nations that signed the protocol 
or agreement setting up the Court bound themselves to submit 
to the Court any dispute arising between them falling within 
the scope of the Court’s jurisdiction. None of the more power- 
ful nations assented to this feature of the protocol and it is not 
proposed that the United States should assent to it. In other 
words, as far as we are concerned and as far as concerns Great 
Britain, France, Japan, Italy and a number of other nations, 
the proposal is that when a dispute arises we shall decide in the 
light of the then facts whether or not to submit the controversy 
to the Court. 

If you are opposed to our membership in the League you 
will probably admit when you have studied the President's 
safeguarding reservations that he has guarded against League 
entanglements as far as on paper it is possible to do so, and that 
if our adherence to the Court should actually end by entangling 
us in the European situation it would not be because we failed 
to watch our step but merely because we took it at all. 
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Historical Summary 


I wish it were possible within the limits of space at my 
disposal to rehearse the story of three centuries of aspiration 
for the peaceful settlement of international controversies, 

Beginning just three hundred years ago with Cruce’s book, 
followed two years later by the contribution of Grotius to the 
same subject, the stream of suggestion and proposal has con- 
stantly increased in volume. 

I note this interesting fact, however: that great solitary 
thinkers have seemed to see no difference between a proposal 
for machinery to enable disputing nations to reach a voluntary 
agreement and machinery to compel agreement upon the part 
of those who would rather fight than agree; whereas sovereign 
nations down to the time of the Peace Conference at Versailles 
were never willing to undertake to set up permanent machinery 
of the second sort but always seemed to feel that they were 
going as far as it was humanly possible to go when they made 
provision for peaceful arbitration and for international 
tribunals. 

In 1899 the sentiment in favor of arbitration had grown 
strong enough to make possible the first Hague Convention. 
It was in that year that we note the origin of the Hague 
Tribunal to which I have already referred; a permanent court 
which is not specifically a court of law but a court which may 
take jurisdiction of any kind of dispute that nations choose to 
refer to it and the effectiveness of whose decree depends as in 
other cases, upon the consent of the parties. 

This Hague Tribunal originated in 1899 was greatly im- 
proved and strengthened in 1907. In that year, Mr. Roosevelt 
being President, the American delegates presented a plan to 
create a Permanent Court of Arbitral Justice as a supplement to 
the Hague Tribunal, a proposal strikingly like the one which 
finally expressed itself in the Permanent Court of International 
Justice as we now have it. 

In the Permanent Court of Arbitral Justice as President 
Roosevelt proposed it, as also in the Permanent Court of Inter- 
national Justice which now exists, the judges are limited in 
number and give their whole time to the work of the Court, 
conforming in this respect to the American conception of a 
court as we see it in the Supreme Court of the United States. 
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In the case of the Hague Tribunal, on the other hand, each 
of the participating nations contributes five judges of its own 
choosing to a sort of reservoir of judges of the number of 
one hundred and twenty, from whom as from a panel of jurors, 
the disputants in a particular case may choose such number of 
judges as they please to determine their controversy. 

Side by side, therefore, in adjoining rooms in the Palace 
of Justice at The Hague, an international case may today be 
proceeding before judges representing the Hague Tribunal 
and another international case may be pending before the 
bench of judges composing the Permanent Court of Inter- 
national Justice. 


What Will the Court Accomplish? 


In trying to estimate the practical effect of this new Court 
of law in settling controversies between nations we must not 
forget that the Permanent Hague Tribunal was in existence 
and ready to function when the World War broke out, but that 
nobody had recourse to it. It is an interesting fact that when 
on the 23rd of July, 1914, Austria made her eleven impossible 
demands upon Serbia, Serbia returned a dignified answer in 
which she offered to submit all phases of the controversy be- 
tween the two nations to the decision of the Hague Tribunal. 
No attention was paid to this by Austria or by anybody else, 
and a few days later the Kaiser marched his armies across the 
Belgian frontier and passed within a few miles of the Palace 
of Justice, which was the last place in the world in which he 
had any interest. 

We must also take account of the fact that when rupture 
was imminent between the Greeks and the Turks not only was 
the Hague Tribunal in existence but also the Council of the 
League of Nations; as, however, world opinion was divided 
respecting the merits of the dispute, nothing happened and 
a terrible war ensued. 

More recently when France began her occupation of the 
Ruhr, the case was one suitable for the cognizance not merely 
of the Hague Tribunal and of the Council of the League of 
Nations but of the Permanent Court of International Justice 
which had in the meantime come into existence. Neither the 
Hague Tribunal nor the Permanent Court could function 
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because the parties of the dispute were not willing to submit 
their controversy to such adjustment. The Council of the 
League of Nations according to the terms of the Covenant of 
the League was bound to act, but the Council was waved aside 
by Poincaré with the mere suggestion that interference by the 
League would be unwelcome to France. 

In all your deliberations on this subject, therefore, you will 
bear in mind that permanent machinery set up to compel parties 
to agree when they do not wish to agree was never attempted 
until the League of Nations was formed and that this part of 
the machinery of the League has uniformly failed to function 
in every great crisis which has since arisen. 

On the other hand, you will remember that there have been 
multitudes of cases in which the United States and other nations 
whenever sincerely desirous of avoiding war, have found a way 
to settle their disputes either by direct negotiations or by special 
agreements for arbitration or by submission to the Hague 
Tribunal. It may well be that the Permanent Court of Inter- 
national Justice will prove a salutary and useful adjunct to the 
existing machinery for settling disputes between nations with 
a will to settle them. It may well be that the adherence of 
the United States to this new institution will have a whole- 
some effect upon the sentiment of the world. 

It is for the great body of the people of the United States to 
determine whether, if we take the proposed step, there is really 
a serious risk of international entanglement, and if there is, 
whether the world advantage to be gained from acceptance of 
the President’s proposal is counterbalanced by any such dis- 
advantage as would justify its rejection. 
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THE PERMANENT COURT IN RELATION TO 
AMERICAN TRADITION 


GORDON WOODBURY 


Former Assistant Secretary of the Navy 


UCH has been said in public discussions regarding the 

organization and the function of the Permanent 

Court of International Justice as being something 

new, something without precedent, something so strange to our 

history and procedure in the past that we ought very wisely, 

as cautious Americans, to consider carefully before giving our 
adherence to the proposition. 

It has often made me think of the comment made by Charles 
Lamb when his friend brought to his attention what he declared 
was a very new discovery in therapeutics, known as the water 
cure. Mr. Lamb said, yes, he had heard of it before; there 
was nothing new about it; it was as old at least as the Deluge 
and then it killed more than it cured. 

There is nothing new about the principle or theory of sub- 
mitting to arbitration points in dispute of the gravest nature, 
of the most serious importance—nothing at any rate in our 
history. Indeed, I think perhaps it is fair to say that we were 
the pioneers and originators of the theory that wars are best 
ended before they are begun; that possible or indeed probable 
subjects of war between nations are better submitted to arbitra- 
tion before hostilities than after hostilities have begun or ended. 

The most shining and conspicuous application of this prin- 
ciple took place at a time when we had just emerged from the 
greatest war in which we were ever concerned as a people— 
the War of the Rebellion. 

Our fathers fifty-odd years ago came to peace after four 
years of terrific struggle, and during the course of that struggle 
they had to contend against not only enemies within but 
enemies without the borders of the United States. And more 
than that, not open enemies, but concealed enemies, for those 
of us who will take the pains to read our history a little more 
carefully will recall the undoubted fact that our brethren of 

[477 


| 
| 
| 
| 
| 


172 LAW AND JUSTICE [Vor X 


England—whom today we rejoice to welcome as brethren— 
were once ardently hopeful that the American bubble would 
burst, that the South would succeed in disrupting the Union. 
And the attitude and the conduct of the British Government 
from 1861 to 1865 was such as to leave us at the conclusion 
of hostilities in this country with very just and sound, indis- 
putable claims really, against the government of Great Britain. 
They were claims which were not confined to demands for 
monetary compensation; they were still deeper and more seri- 
ous—insults to our integrity and to our sovereignty. 

And we came to the settlement of those claims with a 
veteran army of considerably over a million men, with a Presi- 
dent who perhaps was the greatest single military figure who 
emerged from the conflict, with a navy which was without 
equal on the ocean, in the possession of devices new at that 
time. After the story of the Monitor and the Merrimac had 
been written it was obvious that the wooden walls of old 
England were little more than tissue paper. It is very in- 
structive to us of the present day to consider what the states- 
men and the generals and the leading men of 1865 to 1871 
took as the proper attitude for the United States to assume in 
dealing with the situation which they found on their hands at 
that time. It is very much to the credit of us Americans 
that they decided the proper course was the course which now, 
in a larger measure, is recommended by President Harding in 
his recent message to the Senate. That is to say, it was de- 
cided that this whole question should be submitted to 
arbitration. 

It is singular that the Senate consented to the creation of 
a court of arbitration of five, one American, one Englishman, 
a Swiss, a Brazilian, and an Italian. To a tribunal so con- 
stituted was to be submitted the question as to whether the 
British Empire had consciously and intentionally violated the 
sovereignty of a power with which it was at peace; and 
whether, if that should be proven to be the case, it should be 
compelled to pay for what it had done and to apologize; and 
if so, to what extent. 

That, in substance, was the issue presented to the tribunal 
erected at Geneva, 1871. To that tribunal we sent Mr. Charles 
Francis Adams as our representative, and before that tribunal 
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our case was argued by Mr. Adams and his associates. The 
award of $15,000,000 was accepted by us as compensation, so 
far as money would make compensation; the award was also 
acquiesced in by Great Britain and the money paid. 

That happened fifty-odd years ago. But it has always 
seemed to me, in considering this matter of the Permanent 
Court of International Justice, that no substantial difference 
exists between the tribunal created at the city of Geneva and 
the tribunal set up which we are now considering, except that 
the word ‘“‘ Permanent” is added to the present Tribunal’s 
title—a distinct advantage. 
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THE RELATION OF THE UNITED STATES TO THE 
PERMANENT COURT OF INTERNATIONAL 
JUSTICE 


HON. OGDEN L. MILLS 


Member of the House of Representatives 


DO not pretend to be an international lawyer. Nor do 

I pretend to be in any sense an expert on this question 

of an International Court. But from the standpoint of 

a politician what I should like to point out is just this: that 

whatever the attitude of the pro-League Democrats may be, 

whatever the attitude of the Independents in the country may 

be, the Republican Party as a party is definitely committed to 
an International Court and to this International Court. 

On what do I base that assertion? I base it, first, on the 

following paragraph taken from the plank in the platform 

of 1920: 


The Republican Party stands for agreement among the nations to pre- 
serve the peace of the world. We believe that such an international as- 
sociation must be based upon international justice, and must provide 
methods which shall maintain the rule of public right by the development 
of law and the decision of impartial courts, and which shall secure instant 
and general international conference whenever peace shall be threatened 
by political action, so that the nations pledged to do and insist upon what 
is just and fair may exercise their influence and power for the prevention 
of war. 


That, you will note, deals very specifically with the two kinds 
of questions likely to give rise to war between nations. The 
first class of questions, justiciable in nature, are to be settled 
by international justice, and by methods which shall maintain 
the rule of public right by the development of law and the 
decision of impartial courts. Platform declarations are neces- 
sarily general in their character. They cannot elaborate the 
precise plan which the convention or the party has in mind, 
and they must be interpreted therefore in the light of the his- 
toric position taken by the party, and the specific plan which 
their authors have in mind. 

[480] 


t 
| 


— Ww 


No. 3] PERMANENT COURT OF INTERNATIONAL JUSTICE 175 

The Republican Party in its platform declarations for over 
twenty years had declared in favor of an International Court 
for the settlement of international disputes justiciable in char- 
acter. It had gone further: a Republican President and a 
Republican Secretary of State had instructed delegates to the 
Second Hague Conference in the following language: 


It should be your effort to bring about in the Second Conference a de- 
velopment of the Hague Tribunal into a Permanent Tribunal composed 
of judges who are judicial officers and nothing else, who are paid adequate 
salaries, who have no other occupation, and who will devote their entire 
time to the trial and decision of international causes by judicial methods 
and under a sense of judicial responsibility— 


a description which fits exactly the present International Court, 
outlined over fifteen years ago by the most eminent Republican 
President since Lincoln. 

What is the history of this particular plank—because that 
history is very pertinent, not only insofar as this plank binds 
the party as a whole, but insofar as it binds a particular group 
of the party generally known as “irreconcilables”? We all 
know that when the Republican Party met at Chicago in 1920 
the burning question was the attitude it should assume towards 
the League of Nations, and if the League were rejected, what 
substitute should be submitted to the people. Up to the very 
hour when the Convention was to meet for the consideration of 
a platform, the question was still open. Gentlemen threatened 
to carry it to the floor of the Convention. I had in my pocket 
the plank which I have read, drafted by Senator Root as a 
compromise, which for reasons that it is unnecessary to go into 
had not been up to that time submitted to the gentlemen repre- 
senting the extreme wing of the Anti-League Group. But I 
did submit that plank to those gentlemen, to their responsible 
representatives, and it was at once accepted by them individ- 
ually and for their group. That very day it was adopted by 
the Convention unanimously without changing Senator Root’s 
draft by the dotting of an “i” or the crossing of a “t” 

Presumably, Senator Root knew what he had in mind when 
he drafted that plank, and presumably what he had in mind 
was not very far from the instructions given by him, as Secre- 
tary of State, in 1907. What happened? By a strange coin- 
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cidence the gentleman who was the author of the pledge 
adopted by the Party was invited by foreign nations to assist 
in preparing a plan for an International Court. Senator Root 
accepted the invitation and served as a member of the Com. 
mission which drew up the constitution of the court, subse- 
quently accepted by forty-six nations. So here you have the 
strange coincidence of the man who drafted the plank in the 
platform unanimously accepted by the Party, finding himself 
in a position to draw the specific plan for the carrying out of 
that pledge. Could any promise, under any conceivable cir- 
cumstances, be more binding on a party as a matter of good 
faith and honesty ? 

It is hardly surprising, then, indeed it is difficult to see how 
any other course could have been followed by our Republican 
President of the United States than to urge upon the Senate 
and the people that we join this Court. And yet I see Republi- 
cans—some of whom individually acquiesced in this very plank 
—saying, ‘‘ We must not join the International Court.” What 
are their objections? 

Some say it is an entering wedge toward joining the League 
of Nations. Yet how can that be so, when Mr. Harding and 
Mr. Hughes in the very suggestion which they make to the 
Senate propose a reservation that we must not be understood 
under any circumstances to be entering the League of Nations, 
and when this International Court is not created by virtue of 
the Covenant of the League but by virtue of a separate protocol 
ratified and accepted by forty-six nations? 

What is the second objection? That we may not participate, 
or do not participate, in the election of the judges. Here 
again the plan of the President provides that we shall not go 
in unless on an equal basis, with the same privileges as other 
nations in respect of the election of judges. 

Finally it is urged, as Professor Borchard has pointed out, 
that this proposition does not go far enough, because juris- 
diction isnot compulsory. Can that objection be urged in good 
faith by a United States Senator, when it has been the con- 
sistent, invariable attitude of the United States Senate to insist 
that we shall not enter upon an arbitration treaty unless we 
reserve to the Senate the right in each particular case to deter- 
mine whether the subject shall be submitted to arbitration or 
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not? To say that we ought not to consider this plan unless the 
jurisdiction is compulsory is to urge the defeat of the plan, 
because the Senate would under no circumstances accept com- 
pulsory jurisdiction. Moreover, this plank to which I refer 
does not contemplate compulsory jurisdiction. You will note 
that it distinguishes by providing different methods for the set- 
tlement of justiciable and non-justiciable cases, from which it 
follows, not illogically, that every nation should reserve unto 
itself the right to determine what is a justiciable and what is 
a non-justiciable case. 

The time when Senator Moses or Senator Borah or Senator 
McCormick could have planned and submitted a plan for their 
own kind of a Court is long since past. There is in existence 
today an International Court created by forty-six nations, based 
on a plan prepared by an eminent Republican, and conforming 
to the principles accepted without question by that party for 
over a quarter of acentury. The United States cannot set up 
an International Court of its own. The very statement of that 
proposition answers itself. 

To be against this International Court, to refuse to join it 
along the lines suggested by the President, is to be opposed to 
any International Court; and if the gentlemen who oppose this 
plan would only have the honesty to say just that, we would 
have an issue on which we could go to the American people. 

To do that, however, they have got to be willing to repudiate 
the specific pledges given by their Party; they have got to be 
willing to repudiate the position taken by their Party for over 
twenty years and its solemn promise to the American people 
in 1920; they have got to repudiate the very plank which 
they agreed to personally. They are at liberty to do so as 
individuals, answerable only to their own conscience. But I 
submit that they have no right, because of their individual and 
changeable opinions, to ask a great Party to break faith with 
the people, and even if they do, I do not believe that the Party 
will accept their advice. 
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THE LAW’S DELAYS—CAUSES AND REMEDIES 


WILLIAM L. RANSOM 
Former Justice of the City Court of New York 


HE problem of the law’s delays we have always with us. 

It is as old as human nature, and as persistent and 

perennial as human dissatisfaction with “things as 

they are”. We shall neither solve the problem nor determine 

its causes here. It will be enough if we better understand 

some of its aspects, acquire a greater patience and clearer 

perspective, and go forth with a firmer determination to make 

progress surely, if but slowly. We may be sure that what is 

achieved as a step forward today and tomorrow will soon be 
condemned as antiquated and delay-provoking. 

Some of the law’s delays are the lawyers’ delays; some are 
the judges’ delays; some are the litigants’ delays; and many 
are fairly attributable to a conservative, tax-paying public, 
which is slow to sanction the creation of an adequate number 
of judges for the prompt dispatch of business and slower still 
to approve adequate salaries which will command for the 
bench the life-long services of men of first-grade legal training 
and administrative talent, who could dispose of legal business 
diligently and acceptably. One of the prime causes of delay 
is the reluctance of legislative bodies to provide adequate ad- 
ministrative organization for the courts and centralized, re- 
sponsible administrative control, which would “take up the 
slack’”’ and keep all departments of judicial work as nearly 
as possible abreast of the litigation awaiting trial. 

It is not too much or too little to say that courts are made 
up of men and women, and that our judicial system has most 
of the faults of human nature. At times it seems not to 
function very much better than our legislative and executive 
branches of government, and no branch of government is very 
much ahead of the enlightened consensus of opinion of the 
general public. Lawyers remain human, on or off the bench; 


‘Introductory remarks as presiding officer at fourth session on May 
10, 1923. 
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courts remain susceptible to the prevalent habits of thought 
and adapt themselves to the community ways of administering 
public and private tasks. Our courts share the virtues of 
American public opinion, and to some extent reflect its faults, 

I am not suggesting that it should be otherwise. At least 
temporarily, the public is satisfied with progress and has lost 
patience with the “ perfectionist’. A court which functioned 
instantly, mechanically, and abstractly, would be unpopular 
in most communities. There is a conflict, as old as time, 
between those who wish prompt, even speedy, justice 
in the abstract, and seek delay in the concrete. Often- 
times lawyers who speak most vociferously for elimination 
of the law’s delays in general are the most adroit and per- 
sistent in seeking delays for their own clients in particular. 
Business men who sneer at the courts and the laws for any 
lack of celerity are often the most insistent upon the use of 
every device for delay, when they find themselves named as 
defendants in suits brought in court. In almost every case, 
there are factors operative for delay—the fancied convenience 
of witnesses or counsel, the disposition of the debtors to defer 
the day of judgment, the disinclination of some judges to work 
industriously during an adequate number of hours each day, 
and many others. I believe that our judicial system ought to 
afford to litigants the opportunity for prompt trial; at the 
same time I realize that the expiration of time heals and 
resolves many controversies and may be an aid to justice. 

We are not to attempt here to encompass the whole problem. 
We shall deal only with segments and phases. One of the 
suggestions made is that inasmuch as the trial of a case before 
a court and jury requires substantially longer than would its 
trial before the court alone, the classes of cases triable by jury 
should be reduced, thereby saving the time of the court for 
other cases and facilitating the dispatch of business. Miss 
Rembaugh does not theorize on this subject. Her experience 
has been of a practical, day-by-day kind, and she has com- 
piled figures which give the facts, from which you may draw 
your own conclusions, or adopt hers. 

Justice Robert F. Wagner, in the New York County Supreme 
Court, heads a committee of judges and lawyers which has 
grappled with calendar congestion in a direct, practical way. 
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His views and recommendations are dictated by first-hand 
knowledge and experience. He has brought energy and 
talent to his work, and has sought results, rather than adherence 
to any theories. 

Perhaps the most conspicuous plan for avoiding and reduc- 
ing the delays of judicial procedure involves the determination 
of controversies out of court, by the arbitrament of non-judicial 
tribunals. The arbitration plan has made great headway in 
many industries and lines of business, because it enables the 
summoning of arbitrators possessing special knowledge and 
qualifications and avoids risk of arbitrament by the casual 
opinion of outsiders. 

Commercial arbitration has a great sphere of undoubted 
usefulness, and some obvious limitations. If the latter are 
ignored, and arbitration is preached as a universally applicable 
panacea, the merits of the whole plan are jeopardized. Dean 
Stone has rendered a real service, to all interested in the sub- 
ject, by pointing out both the scope and the limitations of 
commercial arbitration. The practical experience in the 
motion-picture industry will illustrate what may be accom- 
plished by sound, constructive work in this field. 
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THE LAW’S DELAYS 


HON. ROBERT F, WAGNER 


Justice of the Supreme Court of New York 


r NAHE phrase “ classic in origin”, coined by Shakespeare, 
represents an attitude which has seemed, for a long 
period, an acknowledged evil philosophically endured 

without protest, until immediate situations became so alarm- 

ing from practical points of view that a momentary indignation 
would produce more or less sporadic efforts, without concert 
or continuity and, as a result, without definite progress. 

Our federal courts have recently awakened to the situation 
now current and widespread through the land, and legislation, 
resulting from a conference of the federal judiciary, has caused 
increased machinery of judicial administration and the con- 
sequent momentum in those courts. 

It is apparent that a broad and comprehensive view of the 
actual conditions must be the prerequisite of adequate remedies 
for the situation now confronting our local courts. Isolated 
changes will be of no avail. Patchwork here and there can 
accomplish nothing. 

Examining our present plight in New York for the moment 
in order to obtain a basis for discussion and, at the same time, 
taking a bird’s-eye view of the actual congestion now present 
in our courts, we discover the following facts: 

There are twenty trial judges now occupied in the trial of 
cases in Manhattan and Bronx. 

It takes about three years for a case to reach trial. 

There has been no relief by way of additional judges to 
our present working force since 1906; in fact the number of 
judges now trying cases is smaller by two than it was in 1906 
since two have been elevated to appeliate court work. 

In 1906 there were 9,500 actual cases on the calendar; today 
the number has increased to 23,000. 

Past experience has demonstrated that, by speeding up on 
trials—entailing perhaps over-exertion on the part of the 
judges, which in turn has its own apparent drawbacks and is 
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not always conducive to the ascertainment of parties’ rights 
—the maximum effort of the present judicial force is the dis- 
positon of about 9,000 cases per year. 

About 15,000 new cases have been instituted yearly ; and this 
number is progressively increasing. This accumulation, con- 
sequently, produces a situation where the prodigious arrears 
cripple the efforts of the judicial function, retarding decisions 
and at times resulting in the virtual denial of justice. For 
there is nothing truer than the oft-repeated aphorism that 
justice delayed is justice denied. The loss of witnesses, the 
interposition of false defenses, subsequent financial irrespon- 
sibility, and many other causes hamper and at times prevent the 
successful prosecution of rights. 

It may naturally be asked, What is the reason for this un- 
paralleled increase? I take it that the answer issimple. This 
city has become the financial and business center of the world. 
The constant increase of population has brought with it dis- 
putes—both trade and personal 


and these disputes in turn 
have been the source of the tremendous calendar of cases now 
awaiting trial. Instead of an extraordinary accumulation 
caused by war conditions, as once was thought, it is manifest 
that the enormous increase of important litigation is but due 
to the natural causes above enumerated. 

We have devoted months recently to a survey of the situ- 
ation, discussing it from every angle and viewpoint, with 
opportune and excellent suggestions from all interests—namely 
the laity, the judiciary, and the bar; and from zealous and 
painstaking investigation we have suggested, for the immedi- 
ate improvement of local conditions, two practical changes: 

1. An increase of the personnel of the judiciary in this 

District ; 

2. Amendments to the present rules with respect to our 

calendar practice. 


The first suggestion was drafted into a proposed law, was 
presented to the Legislature, has passed both houses, and has 
received the approval of the Governor; it increases our force 
by four additional judges. 

The second suggestion has resulted in a draft of proposed 
changes in the rules regarding calendar practice. In the very 
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near future it will be submitted to the judges of this District 
for their approval and—we earnestly hope—adoption. 

The increase of the judiciary will in a great measure bring 
real relief and prevent many of the grave injustices now in- 
flicted by the law’s serious delays; at the same time it will tend 
to remove the criticism and distrust of some of our present 
judicial methods. 

Turning for a moment from the local situation and the prac- 
tical organic changes above suggested, we turn to view the 
question from a more academic and theoretical standpoint. A 
subject of frequent complaint is what is commonly known as 
““judge-made law”. In the absence of statutes or con- 
trolling precedent, vast numbers of legal questions constantly 
arise, the governing rule or law of which must be found by 
amplification, analogy, or conclusion from ordinary common- 
law principles. By that, I refer to the process of expansion 
by which doctrines of the common law are, by judicial con- 
struction, made to conform to altered modes of life and new 
conditions, the result of which might and, perhaps, often would 
startle our ancestors could they have foreseen their present 
extensions or had the prevision to anticipate their conclusions 
and corollaries. The harvest reaped by the use of this system, 
with respect to many subjects of our law, is a mass of incon- 
sistent and variant judge-made law that gradually, by elimin- 
ation, is mowed down, leaving the settled precedent by which 
the courts in future may govern themselves. It is needless to 
state that this process of elimination and selection is slow and 
gradual, where it occurs at all, and has yet to have its in- 
ception in many departments. The point I wish to emphasize 
particularly is the advisability of authoritative elimination from 
our Reports of much of the chaff already discarded, and the 
compilation for future use of those rules of legal conduct 
which have successfully met the scrutinizing examination of 
our high courts and have been finally declared by them safe 
and proper rules of juristic determination. Encouragement to 
this suggestion is to be found in philanthropic contributions 
recently made and the decision of the American Law Institute 
in its initiatory steps toward a national codification. The bene- 
ficial result of such a project—onerous, exacting, and respon- 
sible as it is—would more than compensate the jurists, pro- 

[492] 


No 
fe: 
dr 
se 
co 

ex 

co 

of 

re 

al 

te 
ce 
| ti 
if 
| a 
t! 
is 
r 
n 

0 
i 

j f 

I 
t 


No. 3] THE LAW’S DELAYS 187 


fessors of law, and those qualified members of the profession 
drafted or selected for such work for their efforts. It would 
serve to sweep away the webs of doubt and conflict, and ac- 
complish—as far as human means can—clarification in an in- 
exact science. With their feet on solid ground the judiciary 
could, in many instances, then do away with the expenditure 
of much labor and time now devoted to search, distinction, and 
reflective correlation. 

The limits of space lead me to advert to another phase which, 
also, to a high degree is responsible for our delays. I refer 
to the rigidity and circumscription caused by our rules of pro- 
cedure. I was at first somewhat struck—and yet, upon reflec- 
tion, pleased—with the cryptic and wholly truthful phrase of 
recent currency, “the tyranny of legal procedure”. Exact- 
ing and harsh as the rules now are in many respects, with due 
allowance for partly successful latter-day attempts towards 
simplification, my experience, I think, warrants the assertion 
that in its attempts to perform substantial justice the judiciary 
is hobbled and restricted by the unbending demands of many 
rules as compulsory of observance as they are unfashioned for 
modern use. Some are unnecessary, some extremely technical, 
others serve no purpose but to fetter and delay the law’s admin- 
istration. Rules, of course, we must have, as the workman 
requires tools; and I am not to be understood as suggesting the 
feasibility of their eradication. I think, however, that war- 
ranted and intensive steps might be taken toward their sim- 
plification by bringing them to a point of greater adaptability 
to the purpose for which they exist, and that by recognizing 
them as merely means to an end, we could the more readily 
hasten the obtainment of the final decree, which is, and should 
be, the judiciary’s objective in all litigation. 

It is unnecessary to go beyond actual spheres of experience 
for confirmation of the validity of this suggestion. I refer 
to many of our commissions now existing which perform judi- 
cial, or quasi-judicial, functions—commissions whose labors are 
not confined and (paradoxically speaking) at the same time 
extended by technical rules; whose work is expedited; and in 
respect of which we have yet to learn of any complaints that 
substantial justice has not been done. The rules of evidence 
in many cases have outworn their usefulness or have been 
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extended to limits never within their original intended purview, 
That further relaxation from strict adherence to technical rules 
of procedure and evidence would accomplish substantial relief 
and aid in our administration of justice, it is submitted, is 
evident to all who come in contact with our present system. 
Progress might be made in the elimination of delay if these 
forward steps could be taken. Since our present predicaments 
may be attributed largely to the previous ultra-conservatism of 
bench and bar, there are valid grounds for the expectation 
of a prompt reversal of position and an enthusiastic, sincere 
and abiding effort on their part toward corrective and emanci- 
patory measures. 
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THE PROPOSAL TO REDUCE THE NUMBER 
OF JURY TRIALS 


BERTHA REMBAUGH 
Member of the Bar, New York City 


aspect of the general subject of the law’s delays. 

During this session there have been introduced into 
the Legislature at Albany two bills,* the first amending Civil 
Practice Act, Sec. 426 by providing in effect that the right to 
trial by jury shall be exercised by a written demand made at 
the time of the notice of trial and if not so demanded shall 
be deemed waived, the second amending Sec. 428, C. P. A., 
by providing that where a jury is waived the court need not 
make separate findings but may render what is substantially a 
general verdict. These bills have not progressed very far 
at this session—being left in committee in both houses—but 
possibly an impartial and non-partisan consideration of legis- 
lation upon its merits has not been the distinguishing mark 
of the session of 1923. In any event, as the legislation has been 
sponsored by the New York City Bar Association and is in 
line with changes that have apparently worked well in other 
jurisdictions, it seems likely that this or some similar proposal 
will come up again. 


= is a very superficial discussion of a very minor 


The plan of trying jury cases without a jury has been in 
use in a number of states in the Union and in Canada and 
England. In Canada, as reported by Judge Riddle, of 
Ontario, K. B. Div., in the Supreme and County Courts, in 
what are substantially civil contract causes, a party desiring a 
jury must serve a jury notice within four days of the last 
pleading. Even so the other side may object and the court 
then passes on the propriety of giving the jury. A substan- 
tially similar provision exists in the Division Court, the lower 
court. Juries are not popular or in much demand. In the 
Division Court only one-tenth of one per cent, in the County 
Court fifty per cent, and in the Supreme Court twenty-eight 


1 Sen. Int. 606.697, Mr. Schackno, A. Int. No. 957, Mr. Steinberg. 
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per cent demand it. In England since 1883 a jury must be 
demanded even on common law causes or it is deemed waived 
Substantially all commercial cases are tried without a jury, 

Now it occurred to me that it might possibly be of interest 
to find out, if that were possible, just what this legislation if 
enacted might be expected to effect here in elimination of the 
law’s delays. Its proponents are convinced that, since it is 
by legislation and not by court rule, they have avoided the 
pitfall of Moot vs. Moot * and similar cases and that their bill 
is constitutional. I am assuming this to be so and am dealing 
with the practical effect only. I have been trying to find out 
how much longer it takes in New York City to try a jury 
than a non-jury case and such more or less inaccurate and 
random data as I have been able to collect are herewith 
submitted. 

There are two possible points of inquiry in the court system 
which immediately suggest themselves. First, a comparison 
of the average length of equity and trial term trials in the 
Supreme Court and, second, the average comparative length 
of the trials in which a jury is demanded and those in which 
a jury is not demanded in the Municipal Court. Neither of 
these bases of comparison, however, is entirely satisfactory. 

In the Supreme Court there is first and on one side the 
inherent difference in the nature of the cases tried, the fre- 
quently greater complication of equitable issues which would 
tend to result in longer trials in Special Term for trials than in 
Trial Term. Against this perhaps, at least in New York 
County, is the increase in the undefended matrimonial calen- 
dar where, though the trials are genuine trials in the sense that 
the plaintiff is put to strict proof, the court acting as attorney 
for the absent defendant, yet, as only one side produces wit- 
nesses, they are, considered as trials, short. Again it must be 
remembered that Special Term for trials is burdened with a 
motion calendar, motions for judgment on the pleadings, to 
confirm reports, etc., out of proportion to the time devoted to 
work other than actual trials in the trial term. 

In the Municipal Court the difficulty is not with the different 
nature of the actions but with the absence of statistics—or 
rather with their inaccessibility. There is no published report 
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and while all the districts send in monthly reports to the Second 
District of Manhattan, the home district of the President of 
the Board of Justices, yet they are not tabulated, at least from 
this point of view, and the labor of going over the monthly re- 
ports of twenty-four districts so as to make a really complete 
analysis would be out of proportion to the value of the result. 
Further the amount of time actually spent on jury and non- 
jury cases respectively can at best be only approximated on 
the basis of the number of “jury days” scheduled in each 
district—which are all different in number—and on the as- 
sumption that the schedule is adhered to. But, as we all know, 
practically this is not quite so. Additional jury days are set 
if a heavy calendar accumulates and non-jury cases are tried 
on jury days when the jury calendar—or the jury—gives out. 

Assuming these various objections to any statistics and as- 
suming that for the general purposes of such a discussion as 
this the inaccuracies will about neutralize each other, we arrive 
at the following figures: 

Supreme Court 

In 1921 (the figures of 1922 are not yet available) special 
terms for trials were in session a total of 657 days, of which 
44 court days were consumed in naturalizations. During this 
time they disposed of 1676 cases by trial (trial 446, in judg- 
ment proof made 115, matrimonial 1115, of which in 121 proof 
was offered by both parties). In other words, 2.75 cases were 
on the average tried in each day by each part. 

The figures for the preceding years do not show much varia- 
tion though some speeding up, perhaps with the longer court 
day. In the figures for these other years matrimonial cases 
dismissed on default have not been eliminated and no allowance 
has been made for time consumed in naturalization. 


Average No. of 


Year No. of Cases No. of Days Cases per day 
ae 1687 837 2.02 
eae 1627 840 1.04 
ee 1757 833% 2.11 
1031 544 3.00 
ee 1495 597 2.50 
690 2.41 
1840 559 3.31 
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In the trial term of the Supreme Court for 1921 there were 
14 parts working, sitting 2603 days in all. They disposed of 
9312 cases, 2456 by trial, an average of somewhat less than one 
a day as against the average of 2.75 in special term during 
the same year. The figures for other years are not far off 
from this. 


Year Parts Working Trials 


The actual time taken in impanelling juries, by the way, is 
set as 809 hours, 58 minutes—about 100 solid days! This 
takes no account of the time spent addressing and charging 
juries or waiting for their verdict. 


Municipal Court 


In getting figures here I have tried by a method of 
sampling ’”’, like that used for carloads of grain, to get at least 
characteristic figures. The trouble just now is, of course, that 
the landlord and tenant litigation has so swamped this court in 
the last few years and the jury trial as a weapon of delay 
in the hands of the tenant has been so utilized that, outside 
of the First District of Manhattan which, from its location as 
a, business district, has had comparatively few of these cases, 
the figures cannot be considered quite normal. Whenever the 
data would allow I have tried to leave summary proceedings 
out of account. 

I have taken: (1) certain totals of the greater city for the 
years 1919 to 1922; (2) the Second District of each borough 
for January, 1923; (3) First District of Manhattan for 1922; 
(4) First District of Manhattan for March, 1923; (5) Fourth 
District of Brooklyn for January to April, 1923. 

I. Total trials for Greater New York, omitting summary 
proceedings, for the years 1919-1922 were as follows: 


Year Non-Jury Jury Approximate Proportion 
23,446 2,888 8 to I 
44,273 4,532 10 to I 
_ 58,479 8,702 7 to I 
39,281 8,404 4% to l 


or an average of about 7 to I 
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Now let us consider the time consumed, assuming that the 
courts sat trying jury cases and no others on those days for 
which jury trials are scheduled. In the Borough of Manhattan 
the nine districts have in all twenty-five parts. The jury days 
in these districts vary: one day a week, two days a week and 
in the second with five parts, two parts continuously, but the 
amount of time spent on jury trials is about in the proportion 
of one to two and one-half. In the Bronx with two districts 
and five parts, it is about the same. In Brooklyn (seven dis- 
tricts with thirteen parts) and Queens (four districts with four 
parts), one week is given in each district to jury trials, and a 
second week if necessary. In Richmond jury cases are tried 
at the beginning of the month till they are disposed of. As- 
suming that Manhattan and the Bronx are average, however, 
and that the time spent on the total of non-jury cases is two 
and one-half times as much as on jury cases, the proportion of 
time taken in connection with the number of cases works out to 
mean that about three non-jury cases can be tried in the time 
of one jury case. 

II. Taking the second set of figures, that of the Second Dis- 
trict of all boroughs for the month of January, 1923, we arrive 
at the following results: 


Borough Non-Jury Trials Jury Trials 
13 2 


Assuming that two and one-half times as much time is spent on 
non-jury work, one may interpret these figures as meaning that 
on the average one jury trial takes the time of 1.6 non-jury 
—the lowest proportion we get. 

III. In the First District of Manhattan for 1922, leaving 
out of account the 273 summary proceedings, there were tried 
451 jury and 2799 non-jury cases. In this district there are 
two jury and three non-jury days each week. On this basis 
a trifle over four non-jury cases are tried in the time of one 
jury case—the highest proportion we get. 
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IV. In the same district for March, 1923, there were 31 jury 
and 217 non-jury trials, again bringing the proportion out to 
over four to one. 

As the first district of Manhattan is par excellence the com- 
mercial court among the districts, this high proportion of 
advantage in celerity of non-jury cases is perhaps indicative - 
of what the result would be in the City Court and the Supreme 
Court contract calendar. 

V. In the Fourth District of Brooklyn from January to 
April, 1923, were tried 269 non-jury and 171 jury cases; fully 
half the time or more was spent on the jury calendar. The 
proportion comes out as one to 1.63. 

I have tried to get some figures for the trials of contested 
probate with and without a jury from New York County, but, 
while the number of jury and non-jury cases is of course avail- 
able, the practice of the Surrogates to fill in the chinks of time 
left around long cases with short non-jury cases, while in the 
interest of expedition, renders any measure of time impossible. 

The general result of all this appears to be that if the litigants 
would fully avail themselves of the chance to omit a jury they 
can get results out of the court about two and a half to three 
times as rapidly as now. Whether litigants in commercial 
and contract cases in this city really want juries even at the cost 
of ‘elay is a question which only the actual experiment would 
prove. The experience of Canada and England suggests that 
other commercial communities have not missed them. 
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THE SCOPE AND LIMITATION OF COMMERCIAL 
ARBITRATION 


HARLAN F. STONE 
Dean of the Columbia University Law School 


should not be permitted by the laws of their country 
to stipulate for the adjustment and settlement of con- 
troversies between them exclusively by the arbitration of a 
fellow merchant, would seem incredible to a layman. It would 
seem incredible to most lawyers did we not actually know that 
such at one time was the law of England and that until the 
recent adoption of the arbitration statute in New York it was 
the law of our greatest commercial state, as well as that of 
most of the states of the union. There could be no better 
example of the vitality and persistence of a false doctrine 
when it is once lodged in the body of our common law than 
the history of the common law view of the invalidity of 
arbitration agreements. As a result of the earnest and per- 
sistent efforts to secure the adoption of a more enlightened 
policy, headed by the Chamber of Commerce of New York 
State, we now have placed on the statute books of the state of 
New York provisions making stipulations for arbitration obli- 
gatory and affording a convenient and expeditious procedure 
for compelling the performance of arbitration agreements. 
Our courts have upheld the constitutionality of this statute and 
are enforcing its provisions so that it is possible in New York, 
at least, for the parties to a contract to provide by agreement 
that controversies arising with respect to its interpretation or 
performance may be settled by arbitration. Similar legis- 
lation is being pressed upon Congress and the several state 
legislatures and will no doubt be enacted into law and we 
may confidently look forward to the time when arbitration 
will become a recognized and accepted method of settling 
commercial disputes. 
Zeal for the arbitration principle which has been hitherto 
devoted to securing the enactment of legislation is now being 
[sor] 
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turned into other channels. A well developed propaganda is 
being directed toward inducing merchants to make the widest 
use of arbitration as the simplest, the least expensive, the 
most expeditious and the most satisfactory method of dis- 
posing of controversies between business men. Various mer- 
chants’ organizations through campaigns of publicity are urg- 
ing merchants to insert arbitration clauses in all their contracts 
and they are encouraged to believe that arbitration is a sort 
of universal touchstone of the law which will rob litigation of 
its terrors, relieve the courts of their congestion and bring to 
commerce the beneficent reign of justice and right, and all this 
without serious cost or inconvenience to litigants. There is in 
all this propaganda a very substantial element of well inten- 
tioned exaggeration and there is in consequence a very real 
danger that the benefits which may be hoped for from this 
useful reform will be seriously impaired by the reaction which 
inevitably follows exaggerated claims for the merits of any 
reform however useful and desirable it may be. 

Arbitration is not a universal panacea for the evils of litiga- 
tion. While there are many situations which may be dealt 
with more satisfactorily by arbitration than by litigation in the 
courts, this is by no means universally true. There are many 
controversies which can be adequately investigated and a satis- 
factory solution reached only by resort to the machinery of 
courts and established methods of litigation. The merchant 
who inserts an arbitration clause in a contract cannot always 
foresee what type of controversy will arise under it, and he 
cannot always choose in advance of the actual dispute which 
may arise the best method of litigating it. Arbitrators are 
not always wise and just; they usually have less experience and 
less skill than judges in the art of investigating controversies 
and ascertaining the truth; they are certainly less subject to 
control and review than courts when the judges of courts do 
misconduct themselves. Existing arbitration statutes are de- 
fective in certain important particulars and the merchant who 
stipulates in advance to arbitrate all controversies arising under 
his contract may find that he has precluded himself from re- 
sorting to legal remedies which are vital to the preservation 
of his rights. He may find that the method of choosing arbi- 
trators to which he has subscribed in his contract is the one 
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least calculated to insure an impartial and judicial review of 
his case. 

The time has come when in the promotion of the arbitration 
principle we should look realities in the face. If we wish to 
promote the cause of arbitration and make it a really useful 
device for avoiding in suitable cases the loss of time and money 
involved in litigation in the courts, we shall cease urging 
arbitration on merchants as a legal “cure-all”. We shall 
frankly inform them that arbitration, like other methods of 
litigation, has its advantages and its disadvantages, and that 
he who does not make intelligent and discriminating use of it 
is likely to be disappointed in the choice of his remedy. 

Legal controversies arise out of disputed questions of fact 
or of the law applicable to the facts, or both. The controversy 
of fact may be involved and intricate; the law applicable to it 
may be difficult to ascertain and doubtful. For the investiga- 
tion and solution of such controversies we have a system of law 
and courts which are the product of some six centuries of ex- 
perience. While no one, and least of all I, will make any claim 
of perfection for our judicial system, nevertheless I do assert 
that no better system has been devised for the settlement of 
controversies involving complicated facts or difficult points 
of law. To say that such cases can be or will be better 
dealt with by untrained arbitrators who have had no experi- 
ence in the examination of witnesses and in analyzing and 
sifting facts and who are not subject to any kind of judicial 
control or review, is to ignore the teachings of experience and 
to deny the value in the field of litigation at least of training, 
experience and expert knowledge. Moreover such assertion 
disregards the actual experience in dealing with complicated 
or difficult litigation by arbitration. 

On the other hand the very refinements and complexities 
of our court machinery, which make it a more or less effective 
instrument for administering justice in the difficult or compli- 
cated case, often make it cumbersome and dilatory when ap- 
plied to controversies involving simple issues of fact or law. 
This is especially the case when the issue of fact turns upon 
expert knowledge as to the nature or quality of merchandise 
or the damage consequent upon the failure to perform a con- 
tract for its delivery. There are of course numerous other 
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examples of cases in which the real issue is one which can be 
better determined by a layman having training and experience 
in a particular trade or business than by judge and jury who 
have not had that training and experience. 

That a controversy between merchants as to whether a 
particular delivery of merchandise satisfies the requirements 
of the contract in point of quality or as to what damages were 
suffered by its non-delivery could be more expeditiously and 
satisfactorily determined by fellow-merchants expert in the 
business concerned, would seem not to be open to dispute. 
What the merchant who is confronted with the question 
whether to arbitrate or to litigate in the courts must consider, 
therefore, is whether the controversy is really one better suited 
to the former or the latter; whether it is one to be solved by the 
expert knowledge and experience of his fellow-merchants or 
whether the controversy is one requiring a quite different type 
of experience and skill, such as that possessed by judges, for 
its solution; and whether it is one demanding the protection 
and safeguards which the machinery of the law throws about 
ligitation in courts. 

If the controversy is pending, the answer to the question is 
usually not difficult. If on the other hand the answer is to 
be made in advance of the controversy by an arbitration clause 
inserted in the contract on its execution, the matter is not so 
simple. The New York merchant who during the war con- 
tracted for the purchase of a cargo of cocoa to be shipped from 
Africa to a Mediterranean port may have anticipated that the 
only controversy likely to arise would be with respect to the 
quality of the merchandise delivered, a controversy which 
could be best settled by arbitration, whereas it might eventuate 
that the controversy actually arising would be one with respect 
to the legality of the voyage because of war measures adopted 
by belligerent powers, or the frustration of the venture by 
virtue of naval control of the Mediterranean, or any one of a 
dozen issues requiring the gathering and presentation of evi- 
dence from foreign countries and its critical examination by 
men of legal training and judicial experience, if real justice is 
to be done. 

I have no doubt that experience will demonstrate that gen- 
eral arbitration clauses should be used with much more caution 
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than they are now being used, and that it may be found useful 
in particular trades or businesses to adopt a clause calling 
for arbitration only on specified enumerated types of contro- 
versy, which experience has shown can best be settled or 
adjusted by those having expert knowledge of the business, 
leaving other controversies to be litigated in the court or by 
arbitration as may be deemed advisable when the controversy 
actually arises. At least this suggestion will indicate a field 
for study and investigation which our merchants’ associations 
should take up and consider before we can hope that arbitration 
will prove to be an altogether satisfactory method of dis- 
posing of commercial disputes. 

A serious impediment to successful arbitration has been the 
customary method of choosing arbitrators. The usual arbitra- 
tion clause calls for the appointment of one arbitrator by each 
side to the controversy and the selection of a third arbitrator 
by the two first chosen. The practical effect of this procedure 
is the substitution of a board of negotiation for a judge or a 
body acting judicially. When one resorts to arbitration he 
has usually exhausted the possibilities of negotiation and he 
desires that his controversy be judicially passed upon. The 
appointment of mere negotiators is likely to result only in 
an award which is a compromise disappointing to both sides 
with consequent distrust of arbitration as a method of settling 
controversies and dissatisfaction with its results. The practice 
of stipulating that the Arbitration Committees of Merchants 
Associations or Arbitration Societies shall act as arbitrators or 
that arbitrators shall be appointed by a committee of such an 
organization is one tending to insure the selection of arbitrators 
of judicial temper, which they are likely not to possess when 
selected by the parties themselves, and is a procedure which 
should be encouraged, if the arbitration method of settling 
disputes is to realize its possibilities. A system of arbitration 
which always results in compromise will not be a success. To 
avoid compromise arbitrators must be selected by some inde- 
pendent agency and the selection must be made of judicially 
minded arbitrators. Then we may hope to see in time a re- 
cognition and crystallization of business practice and custom 
by the awards of arbitrators rather than mere compromises 
arrived at by the ancient and time-honored method of “ split- 
ting the difference.” 
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The business man must realize, too, that arbitrators are not 
always well intentioned, and that with the best intentions they 
are not always wise and just. Not all men are judicially 
minded, and those who are, often require long training and 
experience before they become really competent. 

I quote from an opinion of Mr. Justice Mullan, reprinted 
in the New York Law Journal of November 15, 1919, when 
he exercised the power which under our statutes can be exer- 
cised only in extreme cases, of setting aside the award of 
arbitrators. He said: 


The objection that the proceedings were conducted so loosely and in- 
formally as not to constitute a valid arbitration is a serious impeachment 
of the whole proceeding. ...In effect, the arbitrators made themselves 
witnesses without according to the parties the right to interrogate them 
concerning the manner of their examinations and the facts they found. 
The testimony of apparently competent witnesses, offered by the parties, 
was arbitrarily refused. No record worthy of the name was kept of the 
proceedings, and notice of meetings was not given the attorneys. I shall 
not attempt to lay down here any set of rules to govern an arbitration, but 
I am persuaded that this particular arbitration was not properly conducted. 
While it is quite.possible that the arbitrators reached a wise and just 
conclusion, and while I am convinced that they acted throughout in the 


best of good faith, I am of the opinion that the award should be set 
aside... . 


We may infer from this record that the parties to this par- 
ticular arbitration at least appreciated the fact that a litiga- 
tion in court has thrown about it some safeguards which are not 
afforded by an arbitration and that arbitration is not always a 
sure and speedy means of securing justice. 

It is of the highest importance that merchants and trades 
associations should urge on business men the wisdom of choos- 
ing their arbitrators from selected lists of arbitrators prepared 
by such organizations and that in making such lists only men 
of known probity, sound common sense, and an adequate 
appreciation of the duties and obligations of their position 
should be selected. 

And finally we shall do well to recognize that existing 
arbitration statutes are defective and should be amended be- 
fore the program for arbitration is discredited, by the unfor- 
tunate experiences which may fall to the lot of some business 
men who have sought relief in arbitration from the burdens 
of litigation. 
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A referee appointed by a court to try the issues of a 
litigation in a judicial proceeding is subject to the control 
of the court and may be summarily removed for misconduct. 
An arbitrator appointed under our existing statute is not 
subject to such control; there is no provision for his removal ; 
apparently he may misconduct himself with impunity. So far 
as the provisions of the statute are concerned he may refuse 
to proceed with the arbitration or to render his award and 
suitors before him are powerless. 

The rights of a party to a contract or a controversy growing 
out of other transactions may sometimes be preserved only by 
resort to an attachment or an injunction or the appointment of 
a receiver in advance of the final determination of his rights. 
Such remedies can be had only on order of the court made in 
an action pending before it. An arbitration under our statute 
is not an action or a court proceeding and the usual arbitration 
clause under the provision of our statute precludes application 
to a court for any purpose except the appointment of arbitra- 
tors. The business man who unwarily consents in advance to 
a universal arbitration clause in his contract may awake to 
discover that he has stipulated away the privilege of using 
the very remedy which is essential to the preservation of his 
rights. By the time the arbitration has been had and the 
award made, assuming the arbitrators make the award with 
all possible despatch, it may be too late to secure the effective 
enforcement of the judgment entered upon the award. 

These are obvious defects in the statute which should be 
corrected. It would seem that the statute should provide that 
arbitration should be an authorized method of conducting a 
trial in an action or special proceeding and that arbitrators 
should be subject to the control of the court in the same way 
and to the same extent as referees appointed by the court 
are subject to control. Pleadings and formal procedure may 
be dispensed with precisely as under our present arbitration law, 
leaving either party free to make formal application to the 
court for provisional remedies or for an injunction or a receiver. 

If in these few remarks I have raised any doubts as to my 
belief in the wisdom and desirability of arbitration.as a form 
of relief, which should be made available to all litigants, I 
hasten to say that these doubts are not well founded and I 
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desire to correct any such impression. It is my belief that 
arbitration if discriminatingly and intelligently used, can be 
made a useful, economical and expeditious method of litigation 
in a somewhat limited field, and that courts, lawyers and 
business men should encourage and facilitate its use in that 
field. But the advancement of the arbitration idea and its 
ultimate acceptance and use by the business world are in some 
danger from the zeal and enthusiasm of its friends who are 
urging its indiscriminate use by business men without pointing 
out to them the limitations upon its utility. It is, I believe, not 
so important that we “sell” the arbitration idea universally 
—to use a popular phrase of the day—as that we make certain 
that the goods we do sell are of good and merchantable 
quality useful and satisfactory to the buyer. To that end 
merchants’ associations and arbitration organizations will, in 
my opinion, do well during the next few years to devote their 
energies to four principal lines of activity, as follows: 

(1) They should agree, in conference with competent 
lawyers, upon an arbitration law which is free from the obvious 
defects of our present statute and more in harmony with our 
existing system of remedies, and press for its enactment into 
law applicable in both the federal and state courts. 

The necessity of adapting such a statute to local systems of 
provisional remedies may preclude the general adoption of a 
uniform statute. 

(2) They should endeavor to mark out with some precision 
the field of litigation in which arbitration is likely to be a 
more satisfactory form of remedy than litigation in the courts, 
and to inform business men of the results of such a study. 

This of course involves the abandonment of the effort to 
induce business men to stipulate in advance to arbitrate every 
kind of a controversy which may arise as well as the attempt 
to force arbitration upon suitors by legislation, such for ex- 
ample, as the recent attempt in New York to secure the enact- 
ment of a law inserting an arbitration clause in the standard 
form of insurance policy, thus forcing arbitration upon in- 
surer and insured. This bill, I am informed, fortunately failed 
of passage. It was of doubtful constitutionality and in any 
event, if enacted into law, would do infinite harm to the effort 
to secure general acceptance of arbitration as a useful method 
of settling commercial controversies. 
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(3) They should inform business men of the relative ad- 
vantages and disadvantages of arbitration as compared with 
litigation in the courts so that they may make intelligent use of 
the remedies available to them, and, if it is found practicable, 
they should devise a form of arbitration agreement applicable 
in particular trades and businesses and to particular phases 
of controversies arising in those trades or businesses, and es- 
pecially adapted to settlement by the arbitration method. 

(4) They should stimulate in every possible way the effort 
to secure arbitrations which are judicial in character, not mere 
compromises, by the intelligent selection of arbitrators of 
known judicial qualifications. 

A well directed campaign to accomplish these general pur- 
poses will do much to establish arbitration upon a firm and 
permanent basis and to give business men a justifiable con- 
fidence in its utility. 
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THE SIGNIFICANCE OF ARBITRATION IN THE 
MOTION PICTURE INDUSTRY 


COURTLAND SMITH 


Secretary, Motion Picture Producers and Distributors 
of America, Inc., New York 


interests, or groups of interests, operating toward the 
end that the public may have this form of entertainment 
and instruction. 

First, there is the producer, the man who buys the story 
which is to be told on the screen, who engages the players 
and those who direct their actions, who has the studio in 
which the multitude of scenes making up a photoplay are 
taken, and who sees to the developing and printing of the 
film, and its editing and cutting into proper sequence and 
length for presentation. 

Second, there is the distributor of the films. It is he who 
purchases or leases the original negative and has made from 
it a large number of positive prints—the sort you see upon 
the screen—and leases these for exhibition purposes to those 
who eventually display them. The number of prints will run, 
as a rule, between 80 and 200, and they are distributed from 
31 different points known to the industry as “ key cities.’’ The 
distributor’s task is one that is difficult, complicated and ex- 
pensive, to say nothing of being thankless. It is his job to 
take the picture which may be shown this week, for example, 
at the Capitol or Rialto or Rivoli Theatre in the center of 
New York City—the so-called “ first-run houses ’’—and so 
route it and physically handle it that on certain dates pre- 
viously arranged for it will be shown at the “ second-run” 
houses, say those on upper Broadway or over in Brooklyn, or 
in the smaller cities adjacent to New York—or in whichever 
key city is being operated from. The prints must be sent 
to the theatres to which they are leased. Then they must 
come back to the distributor’s headquarters, or exchange, as 
it is known in the trade. They must be examined for wear 
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and tear. Then they must be sent out again and again until 
they are shown, finally, in the smallest of hamlets possessing 
a movie-theatre. 

Third in our list of factors which figure in the picture 
industry before the public sees the photoplay—but by no means 
the least important factor—is the exhibitor, and by that I 
mean the man who owns the theatre in which you see your 
pictures; the man who rents the films from the distributor and 
sells to you your seats. 

I have set forth to you in this brief fashion the character 
of the work of those engaged in the film industry so that you 
may have a clearer understanding of the part which arbitra- 
tion plays in our business. And before I go further into the 
matter of arbitration as a means of settling differences in the 
motion picture business, I would like to remark that it is now 
in operation in 28 of our 31 key cities, and everywhere is 
meeting with splendid success. 

There are many arbitrable cases constantly arising in the 
motion picture business—a great many, indeed. And some 
of them, to you in other business, might sound strange. You 
might ask many questions as to the ethics of the disputants as 
revealed in their disputes. Our answer is that we are an ex- 
tremely new business and that we have as yet scarcely estab- 
lished a code of ethics. And yet that is not so surprisisg after 
all. Journalism is six hundred years old, yet only last week 
in Washington did the journalists get together and agree 
upon and enunciate a definite code of ethics. I am a news- 
paper man by training, and therefore I mention journalism. 
We in the picture industry have had many troubles because of 
our youth. The industry, as a serious proposition, is only 
about twelve years old. The first studios were built at Holly- 
wood in October, 1911. But we are progressing, we hope and 
believe, and we are seeking in these days to avail ourselves 
of the best thought of others, as for example our almost 
unanimous adoption, within the past few months, of the 
principle of arbitration of our disputes, rather than the seek- 
ing of expensive, long-drawn-out, legal adjudication. 

I hope you will permit me, here, to explain some of the dif- 
ficulties which arise between exhibitors and distributors; and 
I hope I can do that without unduly criticizing the exhibitor 
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—for he could retaliate by criticizing us (and by “us” J 
mean the producer-distributor group) just as severely. 

Let me take up, first, the matter of the “ play date ’”’, which 
is one that is a question of dispute about as frequently as 
anything else. It is of the utmost importance that the dis- 
tributor shall obtain from the exhibitor a specific agreement 
as to the date on which a certain picture shall be shown, so 
that he, the distributor, may route the picture to other theatres 
than the one in question. Let us suppose that a theatre- 
owner can use two hundred feature pictures, in addition to his 
short comedies and news reels, in a year. Often, in the past, 
this exhibitor who can use only two hundred pictures a year 
has contracted for all he could lay his hands upon—for six 
hundred or eight hundred or all that are produced by the 
various companies in America. He has had two reasons for 
this action—first, perhaps, a desire to keep certain pictures 
away from his competitor, and, second, because he wanted to 
choose, picture by picture, the ones he thought most likely to 
please his especial patrons. 

As a consequence of this, our distributing companies have 
apparently sold a total of eight hundred pictures, let us say, 
but when it came to the end of the year and we tallied up 
with this exhibitor, we found we had in reality sold only two 
hundred. It has become necessary, therefore, to establish in 
each case of the rental of a picture to a theatre-owner an 
agreement as to just when that picture shall be shown to the 
public and then returned to our distribution-exchange for 
shipment elsewhere. And over the question of the play-date 
have arisen complaints made by both distributors and 
exhibitors. 

There has not always been complete honesty in the hand- 
ling of a film by the exhibitor who leased it for showing at his 
theatre. There has been a practice—more particularly known 
in the older days rather than now—called “ bicycling” a film. 
That is to say, an exhibitor who had leased a feature for 
showing at his own theatre alone, would re-rent it to two or 
three smaller exhibitors—non-competitors of his—during those 
hours when it was not being shown in his own house. He 
would, of course, collect from these theatre-owners and keep 
the proceeds. Later the distributor would find it impossible 
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to lease to the smaller places the feature they had already 
shown. It is hard to keep track of each individual print of a 
picture. There was no means of knowing—except by chance 
—of the “bicycling” of films. Perhaps, watching a film at 
your neighborhood house, you have never thought of the pro- 
cesses involved in getting the film there, of projecting it, of 
inspecting and repairing it, of shipping it back to the dis- 
tribution exchange and then sending it along again to some 
other theatre. I know a little about several businesses, but I 
know nothing more complicated than the distribution of 
motion pictures. The exhibitor, as well as the distributor, has 
his justified complaints. Of course, every exhibitor, even 
in the remotest of regions—in “the sticks” as our film sales- 
men say—wants to get, as soon as he can, “ Robin Hood,” or 
“When Knighthood Was in Flower,” or that big picture now 
playing at the Criterion, “ The Covered Wagon.” He wants 
to get these while they are still new, and while people are 
still talking about them. He may be only a fourth-run ex- 
hibitor, but he wants first-run privileges—and it is impossible 
to let him have them. The greatest number of prints ever 
made of a single picture, I think, was two hundred, made of 
“ Knighthood.” Just the physical printing of that one picture 
cost $80,000. And yet two hundred prints were not enough 
to supply the simultaneous demand. 

So, you see, all the exhibitors cannot get the great pictures 
at the same time. Yet a certain justice has to be done to all 
of them. It is due to the exhibitor, who pays the bill, that 
these pictures be gotten to him as quickly and accommodatingly 
as possible. 

“ Protection” is a word which comes up in a great number of 
motion picture disputes. An exhibitor will charge that the 
distributor did not properly “ protect” him for the showing 
of a certain picture. Let me explain that word “ protection.” 
The exhibitor, naturally, rents a picture with the understand- 
ing that no direct competitor of his—that is, no other house 
within a very short distance and likely to draw from the same 
clientéle—is to have the showing of it at the same time, thus 
diminishing his attendance and his consequent profits. Often, 
it has been charged, distributors have sold the same picture to 
adjacent houses, and therefore have not “ protected ” the ori- 
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ginal buyer. And then again, it has been complained that 
distributors have given a certain play-date to exhibitors, who 
have thereupon at their own expense advertised and exploited 
the picture, only to have it withdrawn from their available 
showing-time and set back to some more distant date. 

There are innumerable trade differences which I might set 
forth here. The sums of money involved, as a rule, are not 
great. While for a showing at the Capitol Theatre in New 
York the rental price of ‘‘ Robin Hood” for a week might be 
$25,000, “‘ in the sticks ’’ somewhere in Montana, on the other 
hand, the film might cost the exhibitor only $40. 

As I say, the sums involved are generally so small, the 
complications are so enormous, the suits are generally so far 
away from the home of the distributing companies, and the 
time wasted in legal procedure is so valuable both to the dis- 
tributor—whose picture has but an ephemeral value at best— 
and to the exhibitor—who also has but a brief period in 
which profitably to show these pictures—that it was inevitable 
that sooner or later in the film industry we should resort to 
something more speedy, something more understanding and 
even more understandable than the courts, something which 
would bring the differing elements of the business more closely 
together, and something which would be more really local in 
its application to their difficulties. The matter of time-saving 
is of extreme importance. Time is the very vital essence of 
this film business. 

I don’t know whether it was chance or whether it was fore- 
ordained ; but at any rate at the time Mr. Will Hays came into 
this motion picture industry an opening presented itself where- 
by the matter might be worked out of bringing distributors and 
exhibitors around a common table for the discussion and settle- 
ment of their disputes. That was just a little more than a year 
ago. It was in April, 1922. Mr. Hays, as you doubtless 
know, has always believed in the principle of arbitration and 
has had considerable experience in working it out. 

For almost a solid year we labored over an arbitration plan. 
It was March, 1923, when the distributors and exhibitors finally 
accepted what had been drawn up for them. The most diffi- 
cult thing was to find a way in which it would be possible 
to make the findings of our arbitration boards “stick”. That 

[514] 


No. 

iS 

Th 

on 
suc 

to 

fo 
an 

of 

) a 
T 
tr 
he 
th 
} be 
a 

t 

I 
p 
is 
\ 
( 

| 


No.3] ARBITRATION IN THE MOTION PICTURE INDUSTRY 209 


js not an elegant word, but that was what both sides used. 
The distributors were concerned lest the exhibitors “ run out” 
on the findings of the arbitration boards, and refuse to accept 
such findings. And the exhibitors likewise felt that they had 
to have some definite assurance that it would not be possible 
for the distributing concerns, which they regarded as large 
and powerful organizations, to refuse to abide by the rulings 
of the arbitration boards. But this was all worked out and 
a mutually satisfactory arrangement reached. 

Our arbitration system, it seems to me, is simplicity itself. 
There are the same number of arbiters on each side—three dis- 
tributors and three exhibitors. They know instantly, upon 
hearing the testimony, the nature of the problems involved, and 
they realize the justice of one claim or the other. There have 
been extremely few cases where there has been a tie vote. Such 
a contingency is amply provided for. First, the six arbiters 
themselves are requested to name a seventh person as umpire. 
If they are unable to agree upon such a person, the Chamber 
of Commerce or Board of Trade of the city wherein the dis- 
pute arises is asked to name the seventh arbiter. Where there 
is no such business body, the Mayor or ranking government 
official becomes or names the seventh man. Our procedure is 
very simple, too. The two parties at issue appear before the 
arbitration board. First the complainant, then the defendant, 
gives his testimony and proffers whatever documentary evi- 
dence there may be. They then withdraw, the six arbiters 
discuss the merits of the case briefly, and almost always they 
are able to reach a decision at once. The litigants are then 
invited to return to the hearing room and are informed of 
the ruling. 

Before the hearing begins, each litigant signs his name to 
an agreement that he will abide by the board’s findings. And 
there is a penalty which makes him so abide. In the case of 
an exhibitor who refuses to accept the result of the arbitration, 
it is possible for the board to rule that he must deposit a certain 
sum with each of the distribution exchanges in the city, and 
keep that sum there (on penalty of receiving no pictures for 
showing) until his dispute is settled. In some cities there are 
as many as twenty distributing exchanges. Being obliged to 
deposit, for example, $300 with each of these exchanges in- 
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volves the tying-up of a sum which is considerable to any ex- 
hibitor. On the other hand, if the distributor refuses to abide 
by the arbitration board’s decision, he is refused permission 
to bring any subsequent complaints before that board, until 
the one at issue is in some fashion settled. And being deprived 
of such permission is a serious matter to him, tying up, as it 
does, all his claims against all exhibitors with whom he does 
business. But thus far we have encountered no refusal to ac- 
cept our board’s rulings. 

As a practical matter, we have by arbitration overcome in 
one leap many of the abuses that nearly wrecked the film busi- 
ness. The distributors, I know, have gained the respect of 
the exhibitors, and they both enjoy far better business rela- 
tions with each other. We see more clearly their difficulties, 
and they more clearly see ours. We believe that our arbitra- 
tion boards will go very far toward eliminating those peculiar 
conditions and tedious and tiresome difficulties which are 
unique to our industry and are met with in no other; and | 
believe further that these better relationships will make it pos- 
sible to distribute our pictures to the theatres which in turn 
show them to you, much more quickly, much more fairly, and 
much more economically. 

All that means a lot to the public. After all, the three ele- 
ments of our industry—producers, distributors and exhibitors 
—are working only for the public; and this matter of arbitra- 
tion of our problems, we feel, is of value not only to our 
industry but to you. And we are glad now and will be glad 
at all times to lay frankly before any serious-minded person 
or serious-minded organization the entire plan and details 
and results of our work. 

[516] 


TI 


pr 

of 
Ste 
mi 
qu 

a 

it 

Ww 

j 

CC 

S 
it 
ay 
C 
t! 

l 

( 

I 
( 


THE NEED OF ARBITRATION TO RELIEVE THE 
CONGESTION IN THE COURTS 


HON. MOSES H, GROSSMAN 
Vice-President of the Arbitration Society of America 


YIELD to no man in my respect for law or in my devotion 
and loyalty to the courts, but I may be pardoned for 
some suggestions in the way of improvement, when the 

present administration of justice has been called by the leaders 
of the bar, by Elihu Root, by William Howard Taft, by Dean 
Stone, by many of their high standing, a reproach to the bar. 

I propose frankly to lay before you some defects in the ad- 
ministration of justice, as | view them, after an experience of a 
quarter of a century, because the only way in which to remedy 
a defect is to see it, and to analyze it, not to turn your back 
on it, or stick your head into the sand like the ostrich, believing 
it doesn’t exist because it is then no longer visible. 

The first defect in the administration of justice and the one 
which has done most to lessen the respect of the people for 
justice and for its administration under our law and by our 
courts, is what is commonly known as “the law’s delays”’ 
Shakespeare speaks of it in Hamlet’s soliloquy. Dickens mocks 
it in ‘‘ Bleak House ”’, and tells us about the case of Jarndyce 
against Jarndyce that lay for over one hundred years in the 
Court of Chancery, and no two men engaged as advocates in 
that important case understood the real issue involved. 

In New York county six years ago there were 8,000 cases 
upon the calendar. January Ist this year there were 26,000, 
or an increase of 18,000. The Supreme Court can absorb only 
from eight to nine thousand a year; so it is a very simple 
mathematical calculation to determine that the average 
ordinary case cannot be reached for trial in less than two and 
a half or three years. I insist that when a man under the 
protection of his government demands justice, he is entitled to 
justice, at once, and he ought not to be told by his government 
that it is impotent to grant him the justice he demands. 

The Constitution concedes three inalienable rights; the 
right to life and to liberty and to the pursuit of happiness. 
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But I say that injustice costs us our lives, robs us of our 
liberty, and that we cannot pursue our happiness when it is im- 
possible to dispose of litigation until years have elapsed. 

We lawyers are asking merchants to come to us and let us 
solve their problems and yet we confess ourselves impotent to 
deal with our own important problem of speeding justice. As 
Elihu Root said at a meeting of the American Bar Association 
a year ago, “ these technicalities of the law, these interminable 
delays are a reflection upon us lawyers and a reproach upon our 
profession.” 

But there is a remedy. The remedy is at hand and it is 
gratifying that there is now functioning in the city of New 
York a court of arbitration in which you can have your dis- 
putes and controversies tried tomorrow. Any two disputants 
having any controversial issue upon which an action can be 
brought except a matrimonial controversy or one involving the 
title to real property, may enter that tribunal and have a trial 
in a day, in three days or a week, before men of the highest 
character, learning, standing, and special knowledge of the 
issue. 

The law as amended tliree years ago permits you to choose 
your own arbitrators. When you have chosen them they have 
the power of a judge to issue subpoenas, compel production of 
books and papers, to hear the evidence and to render a final 
decision, which on motion, is crystallized by the court into a 
judgment and is enforcible as would be a judgment entered 
upon the verdict of a jury. 

No one can complain because the law which he must now 
respect better than ever has given him a sure remedy against 
delay. 

I have given attention to Dean Stone’s interesting paper 
(‘“‘ The Scope and Limitation of Commercial Arbitration ” *) 
on the principle of arbitration and to his keen analysis of the 
existing statute, his criticisms upon the dangers in the pro- 
paganda employed for the advancement of arbitration, his ex- 
position of the defects in the statute and his suggested remedy 
for their cure. With much that he has said I am in thorough 
accord, but there is, nevertheless, a great deal with which 
I cannot agree. That the system of arbitration as thus far 


1See p. 195 [Sor] of this volume. 
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developed has imperfections that can be improved does not 
admit of doubt, but we must bear in mind the admonition of 
Dr. Johnson whose learned philosopher Imlac teaches us that 
if all difficulties are to be overcome in advance no project will 
ever be undertaken. 

Zeal for the propagation of the doctrine and principle of 
arbitration should not be dampened nor diminished nor should 
its scope be limited because in an exceptional case the protection 
it may afford may not involve all the remedies that the courts 
in their plenary powers possess. 

Let but the principle of arbitration become widely accepted 
and its general practice adopted and the powers of this tribunal 
will doubtless be increased to meet all exigencies of the 
situation. 

Again, I must take issue with my learned colleague in his 
conclusion that the solution of controversies by arbitration is 
not desirable where the controversy is intricate and the law 
applicable is doubtful. His premise that such controversy will 
be submitted to arbitrators untrained in law and inexperienced 
in the conduct of trials is erroneous. The selection of the 
arbitrators will always be made with due consideration of 
the case in hand. So far at least as the triers of fact are con- 
cerned, the Tribunal of Arbitration will excel the average jury 
in point of qualification. There is no reason why in such ex- 
ceptional cases the arbitrators should not be composed of jurists 
of the highest type, profoundly versed in law, acting in com- 
bination with laymen most skilled and experienced in the 
matter in controversy. I concur with his view that the arbi- 
trators like referees should be removable for misconduct. That 
principle is beyond question, but so rarely will cases of mis- 
conduct arise that the advocacy of arbitration and the zeal for 
its adoption should not be thereby delayed or impeded. In- 
deed, a partial remedy already exists for misconduct in that the 
award of an arbitrator so offending will not be confirmed by the 
court. Dean Stone suggests also that arbitrators should be 
subject to the control of the court in the same way and to the 
same extent as referees appointed by the court are subject to 
control. If such control be limited to cases of their misconduct 
the remedy proposed is unobjectionable but if by this “ court 
control” their rulings upon evidence or the formalities of the 
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proceeding are rendered akin to court proceedings the whole 
object of arbitrating instead of litigating would be frustrated, 

The conclusion which the learned gentleman has reached 
that the scope of arbitration should be limited to particular 
phases of controversies arising in particular trades and busi- 
nesses, is one from which I thoroughly dissent. That he has 
reached such a conclusion is due to the basic errors into which 
he has fallen which I have just endeavored to point out. Such 
a limitation of the principle and use of arbitration would sub- 
vert the statute which has been the inspiration of the recent 
efforts for the extension of arbitration. It would make arbi- 
tration merely a convenient mode of disposing of some inci- 
dental question in a controversy rather than the controversy 
itself. Again, the statute provides for the application and use 
of arbitration generally in practically all forms of action. 
Such a limitation would restrict it merely to commercial dis- 
putes and then only to special phases of such disputes, somewhat 
akin to the ascertainment by appraisal of the amount of loss 
by fire under the appraisal clause of an insurance policy, 
whereby notwithstanding the ascertainment of such amount all 
questions of liability are still left open for adjudication. Such 
a limitation would place the matter almost where it was before 
the adoption of the statute and put it in the same situation of 
innocuous desuetude which it then enjoyed. 

I do not care how complicated are the facts submitted to 
the Tribunal of Arbitration; the more complicated they are, 
the more efficiently will this new Court of Arbitration dispose 
of them. I do not care how complicated may be the issue of 
law, should it arise in the course of the trial, this tribunal, with 
legislation to supplement existing law, is very able to take 
care of it. 

All that I wish to add in conclusion to demonstrate the 
efficacy of this new tribunal is this: we do not interfere with 
existing courts of law. We are not competitors; we are sup- 
plemental ; we are cooperating with them. 

The purpose of the establishment of our tribunal was to re- 
lieve the increasing congestion of the calendars in our courts 
of law, and to divert the flow into this new tribunal, so that 
especially those issues of fact, which have no place in a court 
of law, which can be better determined elsewhere, may not 
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clog and clutter up the calendars of the courts of law to the 
detriment of the litigants and of the judges, who are seriously 
overburdened, who are unable to cope with the mass of liti- 
gation, and whose time should be devoted to the consideration 
of questions of law. They should not be required to sit weeks 
at a time listening to evidence as it emanates from the mouths 
of conflicting witnesses without a question of law being raised 
in all that time. 

A very eminent judge of the Circuit Court of Appeals at 
the inaugural of our court said that he had sat for five weeks 
in a case just concluded where the issue was one of accoun- 
tancy. The expert accountants for the plaintiff swore to one 
theory, the expert accountants for the defendant proposed an 
entirely different theory and they furnished another result ; and 
for those five long weeks, in which this eminent judge could 
have done important constructive work in the examination of 
briefs and the solution of legal problems, he sat upon the bench 
with twelve men, as he stated, without having in that jury box 
even a bookkeeper, much less an accountant; and there they 
were in a maze of figures, the law imposing upon them the duty 
of passing upon that technical issue which was beyond their 
ability to understand or determine. 

In our tribunal we would proceed as follows: we would say, 
“What is the issue—an accountancy issue? Well, we will 
have accountants.” That is reasonable, isn’t it? That is in- 
telligent, isn’t it? We would say, ‘“‘ Employ not three experts 
on each side to befuddle the jury, to swear against each other, 
but three experts altogether, each of you paying half the ex- 
pense to decide the question. Then you will get absolute 
justice because they have knowledge of the issue.” 

There are after all only three elements necessary in any 
judge, or juror, or arbitrator—integrity, intelligence and 
knowledge of the issue. And knowledge is not the least im- 
portant because I don’t care how honest a man is, how in- 
telligent he is, if he hasn’t knowledge of the issue, he can not 
pass upon it justly or intelligently. 

I do not contend that arbitration is a universal panacea for 
all our social ills, but there can be no doubt that, intelligently 
applied and administered, it will prove a most serviceable, 
efficient and admirable corrective for one of the law’s age- 
old and most intolerable evils—the law’s delay. 
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THE ELIMINATION OF DELAY THROUGH SMALL 
CLAIMS COURTS AND CONCILIATION 
TRIBUNALS 


REGINALD HEBER SMITH 
Member of the Boston Bar 


Introductory 
1) in the administration of justice is a sure indi- 


cation that there is a weakness somewhere in the 
machinery or procedure of justice. Delay is seldom, 
if ever, attributable to defects in the substantive law. There- 
fore, if we would minimize delay we cannot accomplish our 
object by tinkering with the substantive law ; we must examine 
our judicial machine, overhaul and attune it to the load it 
must carry today, and perhaps supply it with certain new parts. 
While delay affects all litigants and makes the securing of 
justice burdensome, it bears down more heavily on all small 
cases and on all cases of the poor and too often makes the 
securing of justice, real justice, impossible. When applied to 
many cases of the poor, the old adage, ‘Justice delayed is justice 
denied ”, is a statement of literal truth. Because the effect of 
delay is here manifested in its clearest and most obnoxious 
form, it is natural to find that some of the most helpful experi- 
ments towards eliminating delay are being made in the field of 
the little cases and the cases of the poor. 


The Difference between Conciliation, Arbitration and 
Small Claims Courts 


Small claims courts and conciliation tribunals are two out- 
standing experiments. Arbitration, which is a third experi- 
ment, has already been discussed by gentlemen who are au- 
thorities on the subject. It is important to mark the essential 
differences among these three separate developments. 

A small claims court is a court of law. In it justice is ad- 
ministered according to the rules of substantive law. The de- 
fendant comes into court in answer to a compulsory summons. 
The court has legal jurisdiction. Its judgment, when entered, 
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is as binding a judgment as that rendered by any court in 
the land. 

An arbitration proceeding is not a court proceeding. The 
arbitrator cannot have jurisdiction over the parties unless the 
parties voluntarily sign an agreement to arbitrate. From that 
point on an arbitration proceeding should be, and in New 
York is, a compulsory proceeding. In many states, however, 
the agreement can be revoked up to the time of the arbitrator's 
award. In all states, I believe, the award is final and binding 
and may be entered as a court judgment. An arbitrator is not 
bound to follow the rules of the substantive law, but the general 
practice, which has proved wise, is for arbitrators to adhere 
rather closely to rules of law. 

A conciliation tribunal is not a court at all. It has no com- 
pulsory jurisdiction over the defendant. It may or may not 
follow the rules of substantive law. It can not render a de- 
cision or enter its own judgment. Its only function is to try 
to persuade the parties to agree. 

These are the broad distinctions between the three experi- 
ments. It is apparent that arbitration stands midway be- 
tween the other two, with the small claims court at one end 
representing an effort to eliminate delay through a legally 
constituted court of compulsory jurisdiction and with the con- 
ciliation tribunal at the other end representing an effort to 
eliminate delay (among other things) through an extra-legal 


agency without any compulsory power to render or enforce 
a binding decision. 


Small Claims Courts 


Small claims courts have succeeded in eliminating delay by 
dispensing very largely with the ordinary rules of pleading, 
procedure and evidence. With the technicalities of pro- 
cedure out of the way it is surprising to see how the judicial 
machine is speeded up. Time is saved in every direction. 

Let us take the case of Green, the corner grocer, who is 
owed $20 by Jones. Green takes a copy of his bill to the 
clerk of the small claims court and swears to it. That is the 
“declaration” or “ complaint” in the case. The clerk issues 
a summons to the defendant Jones which tells Jones explicitly 
what he must do. This summons is delivered to Jones by 
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the postman. Jones reads it and understands it. It is not 
an archaic form of legalistic language but a businesslike state- 
ment in plain English. Jones does not need to consult a 
lawyer, and he seldom does. Quite often he goes to the clerk 
and pays the bill. If he disputes the bill he says so and that 
is his ‘‘ answer ”’ or “ plea.” 

The case is not set down on a general trial list to await its 
indefinite turn in order. It is marked for a certain day and 
the date was stated in the summons to Jones. On that day 
Green and Jones appear in court. They cannot afford to lose 
time from business and they are both anxious to settle the 
matter then and there. 

It is very rare for litigants in the small claims courts to 
engage attorneys. The proceedings are so simple that at- 
torneys are not necessary. As a result there are few continu- 
ances or postponements. Lawyers are responsible for much 
delay. In the first place there is a human tendency to put off 
a trial just as there is to put off a visit to the dentist. In the 
second place a lawyer often has two cases the same day and as 
he cannot be in two places at once, one of the two cases must 
be postponed. 

The small claims courts do not have congested dockets be- 
cause the judges, having complete control of the proceedings 
as they do not have control under our formal contentious pro- 
cedure, can transact an enormous amount of judicial business 
each day. It is no exaggeration to say that a judge can dis- 
pose of ten times as many cases under the informal small 
claims court procedure as he can hear and determine when 
all the rules and formulae are rigidly adhered to. 

On the day set Green and Jones are in court. When their 
case is called they simply step to the judge’s bench, stand be- 
fore him, and are sworn. The judge questions them—a few 
questions by an experienced judge will normally show the lay 
of the land quite clearly—and lets them reply in their own 
words. He is not offended if ‘‘ hearsay evidence” creeps into 
their testimony. He gives it whatever weight it may be worth. 
Rules of evidence were devised for juries. Their application 
to cases tried by a judge without a jury is a perversion and an 
incubus from which the small claims court judges have freed 
themselves. As lawyers are absent, technical objections are 
not interposed. The case proceeds rapidly to its conclusion. 
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With the facts before him the judge applies the rules of 
substantive law that govern and enters judgment accordingly. 
He does not pose as a Haroun-el-Rachid to dispense his own 
notion of justice or morality. He administers justice accord- 
ing to law. 

It is academic to discuss whether this departure from techni- 
cal procedure is dangerous. The fact is that the employ- 
ment of technical procedure in connection with small matters 
causes delays and expense out of all proportion to the amounts 
involved. Freight will not be shipped if deliveries are too 
slow or if the rates are more than the traffic can bear. As 
Dean Wigmore has said of this type of court 


The splendid thing is that, for the mass of cases, it does justice where 
before now there was no court justice at all. It fills a vacant space. 


There can be no doubt that the small claims courts are 
tremendously popular. From one end of the country to the 
other they have been hailed with acclaim by the press. When 
such a court was established in Chicago, editorial comment 
appeared in the Salt Lake City Evening Telegram; the Cleve- 
land Court was lauded in Los Angeles; that Spokane secured 
such a court was considered of news value by the New York 
Times. The general tone is illustrated by an editorial in 
the Boston Herald saying: 


The pleasant fiction that justice is obtainable equally by rich and poor 
has become almost a modified fact through the operation of the small 
claims court. 


More weighty authority can be adduced from the files of almost 
any legal periodical. From many points of view the most 
valuable statement is contained in the first report (1920) of 
the Massachusetts Judicature Commission which is devoted 
exclusively to this subject. 

During the last decade small claims courts have been estab- 
lished throughout California, Idaho, Massachusetts, in the 
larger cities of Kansas, and in Chicago, Cleveland, Minne- 
apolis, Milwaukee, Philadelphia, Portland, Spokane and St. 
Paul. When one considers the comparative slowness with 
which legal reforms advance, this rapid extension of the small 
claims court idea from state to state affords striking evidence 
of its substantial value. 
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Conciliation Tribunals and their Procedure 


Because the small claims courts operate under so informal 
a procedure their work often shades off into the field of 
conciliation. Indeed the Cleveland small claims court is called 
the ‘“ Conciliation Court” and the small claims courts in 
Minneapolis, Milwaukee, and St. Paul may, under the statutes 
creating them, employ conciliation procedure. 

The process of conciliation that we are here talking about 
must not be confused with conciliation in industrial disputes 
between capital and labor. What we are here discussing is 
conciliation as a possible method for promptly disposing of the 
dispute between Green and Jones about a grocery bill or any 
other case between two individuals, or for that matter, be- 
tween two corporations, or between a corporation and an 
individual. We are considering not collective disputes but 
those individual controversies which become law suits and how 
far conciliation may be applied to them. 

What is this conciliation proceeding, what is its purpose, 
how does it work, is it just another utopian theory or can it 
offer any tangible record of success anywhere? 

Conciliation can be defined in its general outline but not in 
detail because there are no details, no rigid rules, no procedural 
formulae. It is an informal proceeding by which two dis- 
putants are enabled to discuss the issue between them in private 
before a trained and impartial third person having the dignity 
of official position, representing the state, who explains to them 
the rules of law applicable, informs them of the uncertainties 
and expense of litigation, tries to arouse their friendly feelings 
and suppress their fighting instinct and, if an adjustment agree- 
able to the parties is reached, draws up a proper agreement, has 
it executed, and certifies it so that it may be entered in court 
as a judgment. There are no rules of evidence; the parties 
tell their own stories in their own words. There are no 
lawyers; the plaintiff and defendant appear in person. 

The purpose of conciliation is frankly to avoid litigation. 
It tries to render litigation unnecessary by invoking a process 
which is the exact opposite of a jury trial. In order that con- 
ciliation may have a chance to make its persuasive appeal, the 
law stipulates that no person may commence an action in any 
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court unless he files a certificate from the conciliation tribunal 
that an attempt has been made to effect a settlement and that 
the attempt has failed. 

Except for this reasonable requirement, conciliation is from 
first to last a purely voluntary affair. That is at once the 
source of its moral power and the limitation of its legal power. 
What if the defendant refuses to come before the conciliator? 
Then conciliation fails. Or what if the plaintiff comes with 
the attitude, “‘ I am here because I am obliged to go through 
this form, but my heart and mind are closed. I don’t care what 
is said or done, I’ll have the law on this defendant yet”? 
Then again conciliation fails. Likewise, if the conciliator is 
unable to suggest a solution which commends itself to the 
parties, then conciliation fails. Finally, if the conciliator after 
hearing the facts is convinced that the defendant has cheated 
the plaintiff but finds that the defendant is obdurate, what can 
he do? Nothing. He cannot make a finding or enter a judg- 
ment. He cannot even advise the court. His lips are sealed; 
the conciliation tribunal is like a confessional in that what is 
said there goes no further. 

Such a proceeding the cynic may call utopian. Faith in con- 
ciliation requires faith in human nature. Conciliation, like 
democracy, can succeed only among people who are fitted for it. 

If the case for conciliation rested on a philosophical or 
theological discussion as to the inherent uprightness of men 
and women it would not be of interest to a practical world, 
nor would it stand as a concrete solution for certain problems 
pertaining to the administration of justice. But as to con- 
ciliation we have a history, both ancient and modern, proving 
that under proper conditions it is eminently successful. 

Norway and Denmark instituted conciliation tribunals in 
the latter part of the eighteenth century. Every city and 
every village that can boast of twenty families is a conciliation 
district. The procedure is that already described. If Peter 
has a claim against Knut he cannot sue and attach Knut’s 
property. He must notify the conciliation counsellors (Forligs 
Kommission) who summon Knut and hear the dispute in priv- 
ate at any convenient time and place. No judgment can be 
rendered unless Peter and Knut agree to it. Both are free 
to reject any settlement and to resort to law. The Scan- 
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_dinavians have earned the reputation of being a vigorous, up- 
standing, virile people, but it is nevertheless the fact that con- 
ciliation has been successful in 75 per cent of all the cases. 
In one year for which Norwegian statistics are known, 103,969 
civil actions were commenced; in 81,015 disputes conciliation 
was successful; in 2,300 instances the plaintiff was convinced 
that he had no case so that he dropped it; in 7,886 matters in 
which conciliation itself failed the parties agreed to submit the 
issue to the “ arbitration ” of the conciliation tribunal. 

Those of us who have read translations of Hamsun’s and 
Bojer’s stories of Norwegian life have probably been puzzled 
by an occasional reference to the conciliator. The context 
supplied no explanation. To the Norwegian this office is just 
as integral a part of the judicial institutions of his country, 
just as well known, as is our Supreme Court to us. He is ac- 
customed to it. It is his tradition that conciliation, attempted 
in good faith, is the wise and proper thing. It commands his 
respect. It appeals to his common sense. Therefore it is suc- 
cessful. Much has happened to Norway and Denmark since 
the eighteenth century when conciliation was introduced by 
the royal edict of absolute monarchs. Their governments have 
been changed and their laws recast, but conciliation remains 
the cornerstone of the judicial system. 

The North Dakota legislature in 1921 passed a law provid- 
ing for the establishment of conciliation tribunals. The 
Supreme Court of the State has upheld the constitutionality of 
the act, pointing out that a conciliation tribunal is not a court 
at all and therefore cannot be said to interfere with “ due pro- 
cess of law.” It has been said earlier that experiments are 
most naturally made in the field of the little cases. The North 
Dakota act applies only to claims of $200 or less. Iowa in 
1923 provided a conciliation system for claims under $100. 
But conciliation, as a method, is theoretically applicable to 
almost all kinds of civil cases irrespective of their nature. 

Conciliation eliminates delay through its informal pro- 
cedure just as do the small claims courts. Hearings are held 
promptly and they are soon over. Lawyers are not present so 
that conflicting engagements do not force postponements. In 
so far as conciliation succeeds, it disposes of cases with as 
little delay as any procedure that one can imagine. 
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The method of conciliation is still an experiment in America. 
Whether it will prove compatible with the American tempera- 
ment cannot be told yet. So far as my information extends, 
the conciliation rules of the New York Municipal Court have 
not been used to any large extent. Yet in other fields—in small 
claims courts, in arbitration proceedings, in domestic relations 
courts, and at hearings before workmen’s compensation commis- 
sioners—we find the method of conciliation being employed 
with success. 

The greatest obstacle in the way of a wider utilization of the 
conciliation method is misunderstanding, or fear of that to 
which we are not accustomed. We are a compound of many 
races with diverse customs and cultures, but our administration 
of justice is unequivocally Anglo-Saxon in origin and in 
development. 

The spirit of Anglo-Saxon legal institutions is not concilia- 
tion but competition. The conception is one of conflict. The 
belief is that truth can best be discovered in the clash of con- 
tending parties. It started with the ordeal by battle. As 
reason began to supplant force, those persons who could testify 
to the facts of a case were brought together by the King’s Jus- 
tice and were called a jury. Out of this gradually evolved our 
present-day jury which hears the testimony and decides the 
disputed questions of fact. 

To get the issues into definite shape, rules of pleading and 
procedure for the trial were developed. Lest the jury be un- 
duly influenced by prejudicial evidence or hearsay testimony, 
tules of evidence were elaborated. To conduct a trial in ac- 
cordance with these technicalities and rules, lawyers became 
essential. Having in mind the star-chamber proceedings, our 
forefathers ordained that trials in court should be open public 
proceedings. 

Thus it comes about that the salient features of conciliation 
are the antitheses of the characteristic features of the Anglo- 
Saxon jury trial system: privacy as against publicity, no pro- 
cedure as against an elaborate procedure, no rules of evidence 
as against multitudinous rules concerning evidence, no jury as 
against the law guaranteeing a trial by a jury of one’s peers, 
the necessity for the absence of lawyers as against the necessity 
for the presence of lawyers. 
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The danger of misundertanding lies in the fact that because 
the two systems are opposite the American people may infer 
that a choice must be made between them. If this were the case 
we should unhesitatingly choose the common law system, which 
has power, which is the only procedure for certain types of 
cases and persons, and which has proved itself by and large to 
be the best system of doing justice ever devised by man. But 
this is not the case. The two plans are not alternatives, each 
precluding the other; they are complementary, each aiding 
the other. 

The conciliation proceeding is utilized before and only 
before resort is had tothe courts. In so far as it fails, the work 
of the courts remains, the function of the courts is not altered, 
nor is their service impaired. In so far as conciliation suc- 
ceeds, the courts are relieved, dockets become less congested, 
the judges are not driven and overworked as they are now, 
the expense of maintaining courts is lightened. 

Conciliation can be explained to our people through publicity 
and through discussion at many public meetings. They can be 
reminded that the constitutions of New York, Wisconsin, Cali- 
fornia, Michigan, Ohio, and Indiana, adopted in the period 
from 1846 to 1851, all contained provisions for conciliation tri- 
bunals. In adding new equipment to our machinery for'’se- 
curing justice the opinion amd influence of the bar is all-im- 
portant. Lawyers employ conciliation or adjustment every 
day in their practice but they are less familiar with the pro- 
posal to establish conciliation tribunals as a part of the state’s 
machinery for doing justice. The subject is to be discussed 
at the August 1923 meeting of the Conference of Bar Associa- 
tion Delegates held in conjunction with the annual meeting 
of the American Bar Association. This may be the beginning 
of a better general understanding of the possibilities of justice 
through conciliation ; for the Bar, in its deliberations, will recall 
that it has already adopted as a preface to its Canons of Ethics 
the following words of Abraham Lincoln: 


Discourage litigation. Persuade your neighbors to compromise when- 
ever you can. Point out to them how the nominal winner is often a real 
loser—in fees, expenses and waste of time. As a peacemaker the lawyer 
has a superior opportunity of being a good man. 
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APPENDIX 


THE SEMI-ANNUAL MEETING (FORTY-THIRD YEAR) OF THE 
ACADEMY OF POLITICAL SCIENCE, NEW YORK CITY, 
MAY Q AND I0, 1923 


The interrelations of law, economics and political science 
are frequently discussed or at least referred to in the pro- 
fessional meetings of lawyers, economists and political scien- 
tists in America. The scientific literature in all these fields, 
while not devoid of occasional contributions of merit which 
state some of the problems involved in the interrelations of 
these sciences and the effects on their development, still shows 
that American scholarship has rather busied itself in other 
directions. This is partly due to the fact that in Europe most 
lawyers, at least those who give any attention at all to public 
law, are trained both as economists and political scientists as 
well as in the law, and most European economists and political 
scientists are also trained as lawyers. This intimate relation- 
ship in experience and training does not generally exist in 
America. 

The recent important movement among the teachers in 
American Law Schools and in the ranks of the most eminent 
jurists and members of the American Bar Association, which 
resulted in the organization of the American Law Institute, 
offered the occasion for a discussion of the topic of ‘‘ Law and 
Justice—The Clarification of the Law and the Administration 
of Justice ’—which the Academy of Political Science selected 
for its Semi-Annual Meeting on May g and 10, 1923. It was 
hoped by the Committee on Arrangements that the recent 
report and the announcement of the plans of research and 
inquiry of the American Law Institute might be presented 
to the economist and political scientist in a way that would 
promote their better understanding of the scope, character 
and significance of the task undertaken by the American Law 
Institute. The lawyers and the Institute as well were keenly 
alive to the desirability of securing the cooperation of econom- 
ists and political scientists if they were to succeed in the fullest 
measure in accomplishing their ambitious plans. 
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The first session of the Semi-Annual Meeting in May was 
therefore given over to ‘‘ The Restatement and Clarification 
of the Law ”’, that is, to a frank consideration of the program 
proposed by the American Law Institute, especially in those 
aspects in which the cooperation and service of others than 
lawyers might be helpful. All of the papers and a report of 
the discussion, including Dean Stone’s admirable introductory 
address which may well serve as an introduction to the pro- 
ceedings of the entire meeting, are printed together with the 
paper which was read by title on ‘‘ The Law as a Science” by 
Waldo G. Morse, as Part I of this volume of Proceedings. 

The other three sessions dealt with matters having a close 
relationship to the chief subtopic of the meeting—The Restate- 
ment and Clarification of the Law—and necessary to round 
out and reasonably complete the discussion of the general 
topic of the meeting—Law and Justice. 

The second session presented a very good group of papers 
on The Improvement of Legal Procedure ”’ by most eminent 
and experienced authorities including Judge Learned Hand of 
the United States District Court, former Governor Herbert 
S. Hadley, now of the University of Colorado, James Bronson 
Reynolds, President of the American Institute of Criminal 
Law and Criminology and former Assistant District Attorney, 
Judge Garvin of the United States District Court, Professor 
Sunderland of the University of Michigan and Mr. Thomas 
W. Shelton, Chairman of the Uniform Judicial Procedure 
Committee, American Bar Association. ! 

The third session was devoted to a discussion of ‘ The 
Relation of the United States to the Permanent Court of Inter- 
national Justice’? with important papers presented by Pro- 
fessor Hudson of Harvard, Professor Borchard of Yale, 
Former Assistant Secretary of the Navy, Gordon Woodbury 
and Congressman Ogden L. Mills. Printed as a part of the 
Proceedings of this meeting are two unusually important and 
valuable papers, which were read by title at the meeting, one 
by the Secretary of State, Hon. Charles Evans Hughes, and 
the other by the senior Senator from Pennsylvania, George 
Wharton Pepper. At this session the Presiding Officer, the 
President of the Academy, made the first public and official 
announcement of the election to Honorary Life Membership 
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in the Academy by the Board of Trustees at its Annual Meet- 
ing in January 1923 for distinguished public service and ex- 
ceptional contributions to the advancement of political science 
of Charles Evans Hughes, Elihu Root and John Bassett Moore. 
The first Honorary Life Member elected in the forty-three 
years of the Academy history was the late Lord Bryce whose 
distinguished contributions to the literature of political science 
and whose public service as British Ambassador to the United 
States were so recognized on January 8, 1913, just at the 
time Lord Bryce retired from his post in Washington. The 
second Honorary Life Member, Arthur James Balfour, now 
Earl Balfour, was elected on January 21, 1922, at the time 
he was in this country representing his Government at the 
head of the British Delegation to the International Conference 
on the Limitation of Armaments. Messrs. Hughes, Root and 
Moore were therefore declared elected as third, fourth and 
fifth, respectively, on the list of Honorary Life Members. 

The fourth and closing session presented a group of papers 
on “The Law’s Delays—Causes and Remedies” which in- 
cluded a number of topics such as ‘‘ The Proposal to Reduce 
the Number of Jury Trials, or to Provide for the Waiving 
of the Right to Jury Trials in Certain Cases,” “‘ Commercial 
Arbitration,” and an important paper by a distinguished 
authority on the subject, Mr. Reginald Heber Smith, on “ Small 
Claims and Conciliation Courts.” 

The introductory remarks of Dean Stone, who presided over 
the first session, and of Judge Ransom, presiding officer of 
the fourth session, have been expanded into brief articles which 
appear in the volume of Proceedings in connection with the 
respective groups of papers to which they refer. The remarks 
of Judge Garvin, the presiding officer at the second session, 
though briefer in extent and unrevised by the Judge owing to 
the pressure of public duties, may be quoted here as part of 
the record and as constituting a contribution to the discussion 
of the improvement of legal procedure. Judge Garvin said: 

“The function of a presiding officer of course is to 
emphasize, by his own conduct, the virtue of brevity. I shall 
not attempt to do more than refer in a preliminary way to some 
of the subjects to be discussed in a group of papers on legal 
procedure. I shall allow myself nothing more than to ex- 
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press the hope that the general subject which is to receive 
the consideration of this session of the conference may be 
considered wide enough to include perhaps at some future 
time an investigation by equally competent authorities of 
the advisability of reforming or amending or extending our 
criminal law to the extent of clothing the Federal Courts, 
through Congress, with the power, now withheld, of suspend- 
ing sentence in criminal cases, and of applying under appro- 
priate circumstances that which has been found so beneficial 
in certain classes of cases appearing in the State Courts, 
namely, a treatment, under the Probation System, of at least 
first offenders. 

“TI venture to hope, too, that a subject which Judge Hand 
and I have discussed, and concerning which we entertain 
ideas perhaps not altogether in harmony, may have consider- 
ation. I refer to the question of the treatment to be accorded 
to those who have come to us from abroad, and who seek 
citizenship through the procedure regulated by Congress. I 
hope they may have afforded them an opportunity to enter 
into the responsibilities which go with the obligations of citizen- 
ship, in an atmosphere certainly substantially different from 
that which is necessitated by submission to the Courts at one 
time—as it happens in New York City—of perhaps hundreds 
of cases in one day. Indeed, if I may be permitted to express 


a personal opinion, I would go so far, as I have been doing for 
some time, as to conduct all naturalization proceedings as a 
solemn ceremony, having present at the time some distin- 
guished gentleman to address the new citizens very briefly upon 
the responsibilities that go with the obligations that they have 
assumed, and having, through patriotic societies, each one of 
these new brothers of ours in Government presented with a 
handsome American flag and a copy of the Constitution which 
he has sworn to support and defend.” 

The attendance at the meetings was not as large as usual 
and certainly not as large as the distinguished character of the 
speakers and those who took part in the discussion, and the 
importance of the subjects presented warranted us to expect. 
The thanks of the Academy, of its officers and trustees and the 
Committee on Arrangements, are gratefully extended to those 
who contributed to this program. The Committee feels as- 
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sured that the result of the meeting and the attention that 
will be given to this volume of Proceedings will amply repay 
the efforts put forth by those who took part. 
Committee on Arrangements 
SAMUEL MCCUNE LINDsay, Chairman, ex-officio 
FRANK ALTSCHUL 
Joun W. Davis 
NoEL T. DOWLING 
ABRAM I. ELKus 
ROBERT L. HALE 
Jacosp H. HOLLANDER 
WILLIAM DRAPER LEWIS 


SaM A. LEWISOHN 
OGDEN L. MILLS 
PARKER THOMAS MOON 
THOMAS I. PARKINSON 
GEORGE WHARTON PEPPER 
WILLIAM L. RANSOM 
BERTHA REMBAUGH 
HENRY R. SEAGER 
ALBERT SHAW 
WILLIAM R. SHEPHERD 
MUNROE SMITH 
HARLAN F. STONE 
PAUL M. WARBURG 
GEORGE W. WICKERSHAM 
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AGRICULTURAL POLICIES 


ALBERT SHAW 
Editor, Review of Reviews 


interest to me because of the views I hold in relation 

to the fundamental importance of our agriculture not 
only to the stability and permanence of our economic life but 
to the essential character of our civilization. We have made 
our American standards of society through three hundred 
years of training that has accrued from the self-reliant efforts 
of the American farmer and from the experience of rural 
communities. 

We may indeed continue to intensify our industries, to 
magnify our cities, and to improve the average status of the 
town-dwelling family, concentrating vast investments of 
capital in and about great metropolitan centers. But while 
thus elaborating our social and economic growth and progress, 
we cannot neglect the condition of the people who till the soil 
and live in the open country, without the certainty of disasters 
in the near or the farther future. 

It might seem plausible to argue that policies directed to- 
ward the up-building of our agricultural interests are not only 
paternalistic, but also discriminatory in the sense of favoring 
a particular class that has now become a minority. Such a 
view is wholly superficial. It assumes what is no longer pos- 
sible—a return either in theory or in practice to the notion 
that government should exercise the fewest possible functions, 
and these of a negative character. All classes, whether in im- 
mediate contact with farming regions or not, are alike de- 
pendent upon the efficiency of agricultural production as an 
underlying condition. 

We have invested the municipal corporations with an enor- 
mous power that they have been using, with policies clearly 
defined, to bring the opportunities of city dwellers and indus- 
trial workers up to new high levels as regards education, 
health, security, and general well-being. What the power of 
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municipal collectivism is accomplishing for the cities is in sharp 
contrast with the relative backwardness of the conditions under 
which the other half of our population finds itself living, 
Rural neighborhoods, with small resources, cannot provide for 
the farming population the facilities that are needed to main- 
tain the traditions of country-wide American life. There 
must be constructive and definite policies, adopted by the 
nation and the states, for the maintenance of economic pros- 
perity and social dignity in the farming districts. 

In a primitive agricultural society, each particular farm is 
largely self-sufficient, and the local community conducts most 
of its own economic exchanges. The dependence of the farmer 
upon distant markets is relatively small. But, as civilization 
develops and great industrial and urban populations come into 
existence, there is a demand upon the tillers of the soil for 
bread and meat, milk, fruit, and vegetables, and all kinds of 
raw materials, such as wool, cotton, hides, and so on, to which 
the farming neighborhoods are compelled by the force of 
economic laws to respond. 

And, as these industrial populations demand their supplies 
of food and raw material at living prices, it becomes necessary 
to provide for cheap transportation and for the financing of 
the operations of production and marketing. No country or 
state can afford to allow its resources of soil, mine and forest 
to be neglected or wasted. The policies of an individual in 
his gainful pursuits deal with immediate situations; but those 
of a state must have foresight and must deal with long periods. 

Tariff policies, for example, should not be employed to en- 
rich or aggrandize a particular class at a given moment. But 
it is worth considering whether they may not be rightly em- 
ployed to protect a nation against violent economic transitions 
that might be caused by unrestricted foreign competition. It 
is worth considering whether trade and transportation policies 
may not help to equalize market opportunities, and to check 
tendencies toward undue concentration. 

It is not merely since the armistice of five years ago that 
American agriculture has been profoundly disturbed by 
changes in price levels and in market conditions. There are 
great staples of agriculture that for a long time past have had 
a world-wide market and in their nature have looked to dis- 
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tant markets; and these have been always subject to sudden 
economic changes. There has not been a decade for two hun- 
dred years during which American agriculture has not faced 
some crisis, quite beyond the control of the individual farmer, 
that affected his prosperity through change in the market con- 
ditions under which his cash crop found its outlet. 

In earlier times the American producer of tobacco, cotton, 
wheat, pork, and other staple articles was subject to the shifts 
and changes of colonial and foreign policies. In more recent 
times agriculture in one section of our country has been af- 
fected by new competition arising from the opening on a vast 
scale of fresh areas of productive soils in some other section. 
There is no remedy that can be found in public policy for 
certain of these fluctuating conditions. But, in general, it may 
be said that governmental policy can help to lessen the abrupt- 
ness and severity of crises, and can encourage better-organized 
marketing, so that particular sections, or the producers of par- 
ticular cash crops, may enter the market on equal terms, as 
participating in the business methods that now belong to the 
commercial world. 

There are reasons pertaining to intelligent citizenship and 
high standards of social democracy that call for the individual 
ownership of moderate-sized farms by the tillers of the soil. 
All over the civilized world, it is now found desirable, as a 
matter of governmental policy, to finance individual ownership 
on a plan of long-term credits with gradual amortization. It 
has also been found desirable to encourage the use of capital 
in the operations of agriculture. This means the use of abun- 
dant labor-saving machinery and the equipment of farms in 
every way for increased production as well as for the main- 
tenance of permanent fertility. 

It is also found desirable everywhere to provide neighbor- 
hood credit facilities for the financing of the immediate turn- 
over of the year’s field crops or live stock. Thus there are 
three kinds of credit operations that it is both permissible and 
desirable to promote directly or indirectly by governmental 
action. These have to do, first, with the encouragement of 
land ownership; second, the financing of productive equip- 
ment; and third, with the ordinary credit supply needed to 
help in the turn-over of the season’s output. 
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The most important policies for the stability of the agricul. 
tural community, it may be ventured, are those that have to 
do with good roads and other forms of transportation, and, 
above all, those that carry out in the most complete way the 
theory that the right kind of educational opportunity should 
be provided in the rural districts at just as much outlay of 
money and of educational effort per human unit as can be 
found within the best-ordered municipal limits. Everywhere 
in Europe there is evidence of the growth of a new era rest- 
ing upon farm ownership and improved rural conditions. It 
should be the accepted policy of the United States to see that 
those things that make life desirable in our age are as well 
supplied for the dwellers in farm neighborhoods and small 
communities as for those that are massed in our beautiful and 
prosperous cities. 
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THE AGRICULTURAL CREDIT PROBLEM 


W. F. GEPHART 
Vice-President, First National Bank, St. Louis, Mo. 


ATURAL resources and especially land were the chief 
N assets of our nation for many years after its founding. 
So vast was the area of the United States, so sparse 
its population, and so lacking in actual capital that the govern- 
ments, national and state, sought in every possible way to 
induce the taking-up and cultivation of land. Not only was 
the public land given freely or sold at a nominal price on most 
liberal terms, but both the federal and state governments en- 
gaged in a policy of internal improvements, both of waterways 
and land routes, for the purpose of making land ownership 
more attractive. 

Land became the most easily acquired and, at the same time, 
often the least immediately valuable kind of wealth. The 
term “land poor” became peculiarly applicable to many of 
our citizens as well as states. Default in the payment of even 
the nominal purchase price became common. The lack of 
transportation facilities and a market made it impossible for 
owners of land either to pay for the land or the taxes on it. 
The state treasuries were frequently unable to collect the small 
amount of taxes levied on land and large areas reverted to the 
state and were sold for taxes. Therefore, because of the vast 
area of land available for settlement and the desire to attract 
settlers and the liberal policy of the government in its sale, 
speculation became a part and parcel of land ownership from 
the earliest period in the history of the country. As popu- 
lation increased and improvements in transportation were 
made, better markets were secured. There came to be attached 
peculiarly to land a potential unearned increment that would 
result from the rapid industrial development of the country, 
and this served as a foundation for widespread and continued 
speculation in land. 

The second stage was reached when, because of this indus- 
trial development, the growth of transportation facilities and 
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population, and the increased value of the land, its acquisition 
became more difficult. The farm laborer, or hired man, who 
formerly easily became a landowner, now found it impossible 
except in rare instances to acquire land. The supply of public 
land, especially free land that was fertile, had become almost 
exhausted. The government no longer gave away or sold land 
on such easy terms, yet the demand for increased land-holding 
was present. Governments were urged to distribute Indian 
land, to drain land, and to devise reclamation projects of 
various kinds to bring under cultivation unused areas of land. 

As this policy was pursued it was found that there were 
many failures among the outstanding successes, but with the 
general result that public funds were tied up for long periods 
and in a great many instances the government never received, 
nor has it yet received, a strictly commercial return for its 
extensive expenditures in reclamation work. 

The third stage was ushered in when the demand arose that 
the government should aid not only in the purchase of land 
but also that it should devise a credit plan by which land- 
owners could be aided in marketing their produce. This is the 
stage which we have reached at present and has resulted in 
such government agencies as the Federal Farm Loan Banks, 
Intermediate Credit Banks, Agricultural Credit Corporations, 
and other direct and indirect ways by which the government 
seeks to assist the landowner. 

It must be remembered that land in the United States, as 
contrasted with the practice in many other countries, is bought 
and sold much the same as any ordinary commodity, and is, 
therefore, affected not only by the numerous temporary forces 
determining prices, but also by the long-distance factors, such 
as the increased value, due to the growth in population with 
the accompanying industrial and social development. 

The establishment of the Federal Reserve System acceler- 
ated the forces which had been making increasingly neces- 
sary the establishment of special banking and credit agencies 
for the farmer. The commercial banks had, in a way, with 
such other agencies as insurance companies, mortgage loan 
companies, and private lenders of capital, been supplying funds 
to agriculture but often at unduly high rates and under un- 
satisfactory conditions with the attendant difficulties both 
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for the borrower and the lender. There was now supplied in 
the Federal Reserve System a central agency which insisted 
that its members—the commercial banks—keep their assets 
liquid. Although many banks were not members of the 
system, indirectly the policy of the commercial banks was 
affected in the matter of liquidity of assets through the adop- 
tion of more uniform standards of commercial bank liquidity. 

The real effect of this new force was not felt so much until 
after-the-war influences had spent their forces. The banks 
in large measure financed land and agricultural commodity 
speculation and when the recession set in the requirements of 
the Federat Reserve Banks hit the country banker and the 
farmer with excessive force for the reason that he had added 
new banking requirements to his troubles resulting from price 
declines. This situation was early recognized and various 
methods and measures were devised to help the farmer. 

First, the establishment of Federal Farm Loan Banks which 
aimed to relieve the country banks of the burden of carrying 
farm mortgages and at the same time attempting to live up 
to ordinary commercial banking requirements. 

Second, the passing of a Uniform Warehouse Act which 
aimed at providing assistance in the orderly marketing of 
crops. 

Third, the formation of Intermediate Credit Banks and the 
Agricultural Credit Corporations which were designed further 
to relieve the ordinary country banks of the burden of carry- 
ing slow assets. 

What, therefore, is the real relation of agriculture to the 
banking and credit problem? It is important first to differ- 
entiate commercial banking from investment banking or other 
true investments in order to understand how commercial bank- 
ing is related to the problem of buying land and marketing 
farm produce. Commercial banking—our present national 
and state banking system—is not fitted by its innate character 
to meet the problem of agricultural credit, especially in con- 
nection with the purchase of land which in most cases is a 
matter of long-time credit. The first essential of commercial 
banking credit is liquidity and the popular misconception of 
this fact is responsible for much of the recent criticism directed 
against commercial banking in relation to its failure to supply 
agricultural credit. 
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Commercial bank loans must not only be paid at maturity, 
but in no event must the maturity date be long. Otherwise 
the stock of free liquid funds and credit in the trusteeship of 
commercial banks could not perform its function of supplying 
funds to carry on the day-by-day trade and industry. Capital 
equipment needs should be secured from investment bankers, 
insurance companies, and other agencies dealing in capital for 
long-time investment. 

To any one familiar with the true nature of bank credit it is 
not difficult to understand why collateral alone is not sufficient 
as a basis for commercial bank loans. This fact can only be 
appreciated by a realization of the nature of the banking busi- 
ness and the type of service the bank renders. For example, 
the average commercial bank has demand liabilities that 
amount to probably seventy per cent of its total resources. 
The very fact that the bank holds so much of other people’s 
money, which is payable to them on demand, places a solemn 
trust in the commercial banker’s hands. It is true that ex- 
perience has demonstrated that ordinarily not more than a 
certain proportion of these deposits is likely to be called for 
at any one time. This fact, however, does not free the bank 
from the necessity of so managing its affairs that the major 
portion of its loans are highly liquid and that a certain volume 
will be constantly maturing. The value of these maturing 
loans to the bank is dependent upon the assurance that the 
major portion of those falling due will either be paid or that 
the borrower will be in such a position that he could pay the 
loan, without great difficulty or sacrifice, if conditions required 
payment. 

No commercial banker is ever justified in making even these 
short-term loans unless he feels reasonably certain that the 
borrower will be able to pay the loan at maturity without the 
necessity of foreclosing upon the collateral pledged. If the 
banker were required to hypothecate to any great extent the 
security pledged to secure loans it is quite obvious that the 
liquidity of his bank would soon be greatly impaired. It is, 
therefore, apparent that the strictly commercial bank cannot 
aid to any great extent in financing the long-term purchase 
of land. 

Nor is it always easy for the commercial banker to meet the 
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needs of the farmer for the shorter term credit in connection 
with the growing and marketing of crops and other farm 
produce. Crops or other farm produce which serve as col- 
lateral may make the loan good without making it liquid at 
the same time. 

The failure on the part of many borrowers to appreciate 
thoroughly this point can well be illustrated by the misunder- 
standing regarding the eligibility of federal warehouse re- 
ceipts as collateral security for bank loans. The purpose of 
the Federal Warehouse Act was to establish a form of ware- 
house receipt for cotton, grain, wheat, tobacco, flaxseed, and 
other field crops which would make such receipts easily and 
widely negotiable as delivery orders or as collateral for loans, 
and therefore be of definite assistance in financing the orderly 
marketing of crops. This, however, did not mean that such 
receipts should become a means whereby goods stored in 
government warehouses could be converted into cash irre- 
spective of the financial standing of the borrower. If this had 
been the purpose of the act, it would have been rather a means 
of compelling the banks to purchase such commodities at a 
reasonable discount below the going market price rather than 
a method of creating uniform warehouse receipts to assist 
producers and others in financing the orderly marketing of 
crops. _It was not the purpose of the Federal Warehouse Act 
to eliminate the ordinary banking requirements for a high 
degree of liquidity on the part of the borrower, which means 
that he have reasonable prospects of being able to pay the loan 
at maturity without impairing too greatly his working capital. 
It not infrequently happens that individuals who ordinarily 
can borrow without collateral turn to the use of warehouse 
receipts after having consumed other sources of credit avail- 
able to them, and are surprised to find the banker hesitant 
about making further loans even with this specific and desir- 
able form of collateral. They fail entirely to realize that the 
very fact of their having used their borrowing capacity to its 
limit, makes it unwise for the banker to permit a further in- 
crease of their debt. Loans made to individuals whose debt- 
making power has been already exhausted, from the point of 
view of the commercial banker, are not desirable. The un- 
attractiveness of this type of loan has nothing whatever to do 
[547] 


| 
| 


12 ECONOMIC POLICIES SINCE THE ARMISTICE x 


with the goodness in the abstract of the collateral being offered. 
It is merely a reflection of the lack of a proper degree of 
liquidity on the part of the would-be borrower. Consequently, 
sound banking practice demands that the banker take into ac- 
count all of those other factors that are normally considered 
in granting a bank loan irrespective of the type or quality of 
collateral which is being offered as security for the loan. 

No careful student of finance and agriculture would be dis- 
posed to argue that we have yet devised an entirely satis- 
factory system of agricultural credit. Our Federal Farm 
Loan Bank organization has done something with respect to 
the acquisition of land itself. The Federal Reserve Banking 
System has also done something with respect to the marketing 
of farm products. There are decided difficulties in devising 
and operating a system of agricultural credit in this country 
under any system of banking. 

In the first place, land represents a highly specialized kind 
of fixed capital. This, at first, may not seem to be true, be- 
cause of the apparent fact that capital in land reproduces 
itself in the form of the product which as it is sold might be 
thought to be liquid in character and, therefore, capable of 
being directed into other forms of capital investments which 
have a more liquid character. But as a matter of fact, the 
American farmer as his capital investment in land reproduces 
itself in the form of the product, or in other words, as he 
accumulates money—as it is called—from farming, does not 
generally invest it in bonds or stocks, but has for many years 
tended very markedly to place it back in land. He buys the 
adjoining farm or sells out and buys a larger farm in some 
other section of the state or in another state. The capital, 
therefore, invested in land and the usufruct of the land be- 
comes fixed again in the acquisition of other land. He ac- 
cumulates little or no cash or liquid surplus. 

In the second place, there is a large risk element connected 
with the sale of the produce from land. The production of the 
farm consists primarily of staple products, the demand for 
which over short periods of time cannot be increased to any 
marked degree. Other producers, placing their commodities 
on the market may, through a system of advertising and sales- 
manship, largely increase the consumption of their goods: 
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but not so with the farmer. There is no great elasticity in the 
demand for his goods. This introduces a number of disturb- 
ing factors and risk elements in his business, both because of 
the inelasticity of the demand and of the considerable variation 
from year to year in the supply of farm products in any one 
country as affected by weather conditions, pests and diseases. 

In the third place, the produce of land is highly perishable 
in its character. Much of what the farmer produces must be 
marketed either when it has ripened or when it has matured. 
Live stock must go to the market within a relatively short 
period. The fruits and vegetables must be marketed almost 
immediately, while the grains would be capable of somewhat 
longer holding were storage facilities adequate. But this in- 
troduces another element, namely that storage facilities are 
not available either for the highly perishable products or for 
the grains which could be kept over a considerable period. 
The capital investment required for the farmers, individually 
or collectively, to provide storage facilities would be prohibitive. 

In the fourth place, the farmer labors under certain disad- 
vantages both as a seller of his produce and asa buyer. As an 
individual farmer he has but comparatively small quantities 
to market at any time, and, therefore, must sell under all the 
disadvantages of a retailer selling in a wholesale market whose 
prices are determined for his products in the great primary 
markets of the world. Many middlemen must intervene be- 
tween the farmer and the consumer of his products. All the 
expenses incident to the gathering up of small amounts of 
agricultural products, assembling and shipping and making 
ready for the consumer must be borne directly or indirectly 
by the farmer. As a buyer he is subjected again to enormous 
costs of distributing products to him. He can buy only in 
small quantities and the price, therefore, is necessarily high. 
He does not secure either the full benefits of competition or the 
efficiency of large buying business units. 

These natural and human risks are the basic ones determin- 
ing the credit of the American farmer. In addition, there is, 
of course, the personal element which never lends itself to very 
accurate analysis. We know that during the past thirty years 
there has been a movement from the farms to the industrial 
centers. The relatively higher wages, the better industrial 
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and social opportunities offered by the city, have attracted many 
of the virile agricultural youths. As a counteracting influence 
there has been the great development of agricultural colleges 
and agricultural education, the introduction of agricultural 
machinery and the development of what is called scientific 
agriculture. To what extent these counteracting factors have 
more than balanced the loss of the agricultural population with 
respect to its individual virility and ability it is impossible 
to say. It may indeed be well questioned whether if the 
margin were not raised society, in general, would not be bene- 
fited in that many marginal farmers would cease to exist. 

Much needs to be done on the part of the agricultural class 
itself in working out a more satisfactory business organization 
for its industry. This applies to the farmer not only as a 
single individual but also in respect to his associated activities. 
As an individual, he must introduce better business methods on 
the farm. He must know more accurately costs of production 
of various crops and products of the farm in order that he may 
more intelligently decide what direction production must take 
in particular sections and on particular farms. 

But the farmer will make a mistake if he pins too much faith 
to the acts of government and laws in the hope that they will 
solve his problems. The efficacy of law with respect to funda- 
mental economic matters has always been overemphasized 
in popular thinking. It is difficult to believe that the intelli- 
gent farmer places much faith in many of the panaceas which 
are being advanced by his assumed official or unofficial spokes- 
man. Certainly much of what is being advocated for the 
benefit of the farmer will bring him no relief. 

Contrary to the popular belief and prevalent statements from 
many farmers and their friends, the essential difficulty in the 
agricultural situation is not one of credit. Few, if any in- 
dustrial classes, have had more abundant credit than the 
farmer. In truth, he has at times had too much of it. But 
the late and present difficulty of the farmer is one of prices 
and not of credit: that is, as compared with the general price 
level the price of farm products fell faster and still continues 
on a lower lever than the prices of the goods which the farmer 
must buy. 

It is stated that one of the chief uses to which greater credit 

[550] 


No. 4] THE AGRICULTURAL CREDIT PROBLEM Is 


facilities would be put would be a reduction in the spread be- 
tween what the farmer gets and what the consumer pays for 
farm products. However desirable it is to reduce the spread 
between what the consumer pays and what the farmer gets 
for his produce, it should not be forgotten that the present 
complicated organization of distribution, with its many classes 
of middlemen, is a process of natural economic development 
and not the result of wicked conspiracy of any class seeking 
to rob the farmer. If the farmer, through his associations or 
individually, expects to assume the role of a risk taker—that 
is, engages in the speculative holding of his produce—he must 
understand that this is likely to be in the nature of a two-edged 
sword. He must realize that this has become the function of a 
speculator or risk-taker, and that it is a highly specialized kind 
of work for which neither the training of the farmer nor his 
daily work as a producer fits him. Moreover, contrary to com- 
mon belief, the rewards of such risk-taking are not as great as is 
popularly supposed. Over a long period of years, if due al- 
lowance is made for interest upon the capital employed, wages, 
salaries, rents, and other ordinary costs of operation, there is 
left for any one of such operators no excessive amount of what 
can properly be called pure speculator’s profit. 

A commercial banking system that is based on liquidity of 
assets in the way in which ours is cannot hope to afford entirely 
satisfactory facilities to the agricultural community or any 
other industry at a time of depression and rapidly falling 
prices. Agriculture, unlike most commercial industries, has 
but one turnover each year. It sells its principal products dur- 
ing but one season of the year. The working capital of the 
agriculturist is tied up in an inventory different from that of 
a manufacturing or mercantile establishment. The farmer’s 
inventory consists of growing crops and live stock. Their final 
value depends upon factors partly beyond his control. 
Furthermore, the aggregate demand for his products is more 
or less limited during any period while the yield in quality and 
price is largely controlled by external forces. 

The fundamental conditions of his industry make the credit 
risk of the farmer different from that of the manufacturer or 
trader. As a consequence when he most needs working capital, 
the liquidity of his assets is least desirable from the point of 
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view of purely commercial banking. Agriculture is conducted 
almost wholly as a single business and unlike the corporation, 
the farmer cannot secure funds by the issue of bonds, stock, 
or commercial paper. His industry compels him to wait for 
the forces of nature to complete their work and these cannot 
be hurried or changed to meet the demand for liquidity of 
assets. 

Neither government, nor laws, nor banks make credit. 
There is need not only for the farmer but for many other 
classes of business citizens to understand better the funda- 
mental bases of credit and the relation of banks to it. 

There is always a tendency, under the strained conditions of 
falling prices and reduced industrial activity, to believe that the 
banks are largely responsible for the difficulties of business 
men. Many assert that the banks arbitrarily refuse to make 
loans and to extend old ones; that unfair discrimination is 
made by financial institutions of essential and non-essential 
industries ; and finally, that the situation can be met by grant- 
ing additional credit which would maintain desirable price 
levels and business activity. The disposition, at such times, to 
believe that more credit, in the form of increased loans, more 
paper money, more bonds, and more notes can take the place of 
better business organization, better markets, greater produc- 
tion, and more saving, is widespread among the populace. 
Free silver, more greenbacks, more federal reserve notes, and 
similar efforts to make value by increasing mere credit instru- 
ments of value, are always urged as a substitute for saved 
capital and increased production. 
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THE RELATION OF GOVERNMENT TO AGRI- 
CULTURAL MARKETING 


B. H. HIBBARD 
Professor of Agricultural Economics, University of Wisconsin 


T may be taken for granted that the general facts con- 
| cerning the relation of government to marketing are 
fairly well known. That is to say, there is a reasonably 
clear understanding on the part of all concerned respecting the 
important part which the government has come to play within 
the general field of marketing, such as that done through the 
Interstate Commerce Commission, under the Food and Drugs 
Act, and the further control over a multitude of marketing 
functions exercised by the Department of Agriculture. The 
standard package, the distinct labelling as to ingredients and 
quantity, and the exclusion from the market outright of many 
undesirable adulterations have given the purchaser of goods a 
protection which competition among buyers, and information 
among purchasers, with all due respect to Adam Smith, had 
failed dismally to accomplish. 

Twenty years ago it was the firm conviction of substantially 
all interested parties that farm produce with the exception, 
possibly, of the cereals and cotton, could not be standardized 
to such an extent as to permit sales without inspection. At the 
present time so much has been accomplished in grades and 
standards that the question, outside of the highly perishable 
products, has come to be whether or not there are any im- 
portant farm products which will not soon be known by 
definite, dependable, grade designations. For instance, the 
grades of potatoes, of apples, and even of hay, are assuming 
an importance deemed impossible only a decade ago. The 
counterpart of these improvements is control over the agencies 
handling the goods. Through the Warehouse Act by which 
better storing and financing is made possible, the Cotton 
Futures Act, the Packers and Stockyard Act, and the Future 
Trading Act, broad powers are given to the Department of 
Agriculture over some of the most vital of the marketing pro- 
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cesses. A mere catalog of the many developments of govern. 
mental influence and action in the field of marketing agricul. 
tural products would cover the major portion of the space al- 
lotted for this paper. Hence we will turn our attention to 
some of the more important policies, some of which have 
resulted in legislation, others not. 


Direct Control 


At the close of the war we had left over as a legacy the 
policy of government control of a few prices. The outstand- 
ing instance of the fixed price was that for wheat, yet fora 
year and a half following November, 1918, the price was 
above that set by authority. With the sudden deflation in 
1920 a demand for the renewal of price-fixing became pre- 
valent in the districts suffering the greatest hardships due to 
low prices. In both Australia and Canada the compulsory 
pool under a government board has been attempted. In 
neither case has a signal success followed. In fact the plan 
in Canada is meeting with so many difficulties in the initial 
stages as to make it doubtful that it will ever be given a real 
trial. Thus government price-fixing and likewise compulsory 
pooling under state direction seem to be in the one case un- 
workable, in the other politically infeasible, and probably also 
unworkable were this disability overcome. Price-fixing is not 
compatible with free economic development, and pooling must 
be left to cooperative groups. 

The third, and most persistent, form of direct control is 
one which is highly theoretical and artificial, since there has 
been no instance in which it has been tried. It has, however, 
reached the stage of a bill in Congress, and is receiving con- 
sideration by the present administration in view of its political 
possibilities. Briefly it proposes the promulgation of a price 
at the beginning of a crop season, i. e. just before harvest, 
at which the government agrees to buy all the produce, some 
four kinds, ten or eleven months later. If, for example, the 
price of wheat be set July 1 at $1.50 no one will sell wheat 
appreciably under that figure during the season. By the end 
of the year the government will have bought the exportable 
surplus at $1.50, and the American public will have secured 
its needed supply at the same figure. The government must 
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sell its holdings abroad for whatever it can get, say at a loss 
of fifty cents a bushel on 250,000,000 bushels, amounting to 
$125,000,000. The payments to the farmers have not been 
quite all in cash, certificates having been used for the last 
twenty-five cents or such a matter. After the loss of handling 
is known the value of these certificates will be computed, and 
found to be, perhaps, fifteen cents. Thus the farmer actually 
receives around $1.35 instead of $1.00 on the open world 
market. The bread eaters have paid the 35 cents additional, 
but since the basic $1.50 was found by the use of an index 
number of prices of general commodities it will appear that 
there should be no complaint. The farmer is being paid in 
the same coin as are artisans and business men. The friends 
of this scheme claim that it is in harmony with the principles 
of the tariff, and should therefore be acceptable to Americans. 
They forget that the tariff is not voted in the form of an addi- 
tion to price, and that its advocates have thus far been able to 
make the populace believe that no one really loses through its 
action. In this plan of raising the price of farm produce it 
will be unmistakably plain that the laborers’ bread has been 
increased in price in the interest of the farmer, while the in- 
direct effect in the form of a greater demand for goods sold 
to the farmer will serve poorly as an offset. Since this plan 
is not in effect, and not likely to be adopted, no further refuta- 
tion of its bizarre claims need be given at present. 

Although not initiated since the armistice, and not under- 
taken by the federal government, the spectacular effort at 
direct control of marketing in North Dakota should at least be 
mentioned as one of the possible, even actual, relations of 
government to marketing. Here the state owns a terminal 
elevator and two flour mills. The plan was, rather than is, 
to take over all the machinery of terminal marketing of grain 
and livestock, together with the manufacturing processes of 
making them respectively into flour and meat. Political dis- 
sensions have curbed the aspirations, and at present the plans 
for expansion are quiescent. 


Indirect Control 


In no fewer than five ways the government has, within a few 
years, undertaken to influence prices through the use of its 
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authority. These are: the regulation of important marketing 
agencies such as the packers; the specific limitation of certain 
practices such as the dealing in futures; the modification of 
freight rates in the interest of the producers; the limitation of 
certain middleman charges; and last but not least the enact- 
ment of a tariff. 

In the summer of 1921 Congress passed the Packers’ and 
Stockyard Act. It has been held constitutional and is in force, 
This act resembles the Decalogue in many particulars. In 
the first place there are some ten “ thou shalt nots” directed 
in no small measure at trespasses which may indeed exist in 
the minds and hearts of the packers, like covetousness and 
desire in many unconverted citizens, but of which they have 
not been convicted. The packers are enjoined from unfair, 
unjustly discriminatory, or deceptive practices; from mani- 
pulating prices or creating monopolies. Commission men are 
commanded to establish, observe and enforce just and reason- 
able rates for their services. Popularly the packers are sup- 
posed to have broken all moral laws daily in their dealings 
with the farmer. They have been persistently accused of 
manipulating a monopoly which doles out a shamefully low 
price to the western farmer and exacts heavy tribute from the 
eastern consumer. The government spent a mint of money 
some twenty years ago in an investigation of the practices of 
the packers, published a shelf-full of hearings and findings, and 
acknowledged, perhaps not officially, that the charges, while 
probably true, were unproved. More recently the Federal 
Trade Commission brought out a severe indictment of the 
packers and their practices, though nothing came of it, except, 
perhaps, sentiment making the present act possible. The 
Packer Act is not to be despised or treated in a light vein. 
Manifestly it will fail in most of its counts against unprovable 
sins, such as price manipulation. On the other hand it does 
one thing never before accomplished. It provides for a repre- 
sentative of the government at each great market, giving him 
the right to know what is going on. Thus for the first time 
the government is enabled to get information at first hand con- 
cerning transactions which have been, presumably, carried on 
in the dark. A few points have been made: for example, 
farmers’ cooperative companies have been given recognition, 
and boycotts against at least one of them stopped. 
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The companion piece to the Packer Act is the Grain Futures 
Act passed, likewise, in 1921. It has been in force for just 
about one year. No body of men outside of Wall Street and 
the Standard Oil Company have been more persistently ac- 
cused of economic piracy than have the members of the grain 
exchanges. They are accused of a whole docket of sins but the 
unpardonable one is ever and always that of dealing in futures. 
Without exception every farmers’ organization of the general 
type, such as the Grange or the Farmers’ Union, has de- 
nounced dealing in futures in vigorous terms. The belief is 
widespread, even general, among farmers that the boards of 
trade have the power of life and death over the producers of 
cereals, through their power to put prices up and down at will. 
Especially is it believed that they depress the prices of cereals 
in the fall, and in the spring, after the farmer has sold his 
crops, raise them correspondingly. Were this half as true as 
it is believed to be all we should have to do in order to become 
independently rich would be to buy wheat in September and 
sell it in April. However, the Future Trading Act does not 
forbid futures. It does forbid the sale of “ privileges”, 
“bids”, “ puts and calls”, and a few more practices of a 
similar nature. Like the Packer Act it allows the government 
to station an agent at the exchange. This will mean that even- 
tually we shall have better testimony concerning the workings 
of the exchanges than has yet been available. 

Incidentally it may be remarked that there have been no 
startling reports or even rumors, coming from the agents of the 
government stationed at these markets, and furthermore that 
both wheat and hogs are lower in price than a year ago. 
These facts do not in any sense condemn the laws. It may be 
that prices are even a shade higher to the farmer than they 
otherwise would have been, and this without a corresponding 
increase at the wholesale point. 

The experience of the past few years emphasizes the power 
of the state over agriculture through control of freight rates. 
The whole agricultural map of the United States is being 
slowly remade on account of the increase in freight charges. 
Unless something is done about it before many years the East 
will produce more bulky crops, and the West and South more 
concentrated products than formerly. High rates mean a 
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short haul for the goods low in value per pound, and a long 
haul for the goods high in value. Here is a responsibility 
which has been met in a halting manner. It costs the farmer 
of the Middle West about twice as much to get his produce to 
market as it did before the war, yet the price paid him at the 
primary market is hardly more than in 1913, even less than at 
that time in some cases. All this means a redistribution of 
wealth among farmers. America has been developed on the 
basis of long hauls at low rates. To change this, as was done, 
suddenly, is a matter of gravest importance. The country 
should recognize the vital demand for a solution of the trans- 
portation question. In this sphere the relation of the govern- 
ment to marketing is close and unmistakable, but thus far 
unfortunate, without, however, any culpable blame on the 
part of the government. While modifications are possible, 
even imperative, there can be nothing signal accomplished 
while labor receives substantially the figure corresponding to 
that of the period of greatest inflation. On this score the 
government is necessarily weak, and the farmer meets the issue 
by lowering his standard of life. 

During the war the government undertook in many instances 
to limit the margins charged by middlemen. With the close 
of the war this policy was dropped. In Canada, however, 
there has been in vogue for some years an important plan de- 
signed to help the farmer solve the marketing riddle. The 
margin permitted the local grain-elevator company for its 
services has been definitely limited to one and three-fourths 
cents a bushel. This was done in the interest of cooperative 
companies but it has been found to work against them in many 
instances, since under unfavorable circumstances, it is often 
impossible to run at that figure. The arbitrary limitation of 
a middleman charge is a two-edged sword. If set too high 
it becomes an excuse for an undue margin; if too low it cuts off 
part of the needed service by making it impossible to do 
business. 

The last topic to be considered under indirect control of 
price is the tariff. No sooner had the war ended than the 
inevitable clamor for protection arose. We had been on a 
free-trade basis, respecting nearly all agricultural produce, but 
with the opening up of traffic with the ends of the earth it was 
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at once evident that the prices of 1918 to 1919 were bound to 
tumble. The farmer had come to believe that a tariff was 
efficacious in raising the prices of steel products, of textiles, 
and of boots and shoes. Why then would it not perform a 
like service if applied to wheat, corn, butter and pork? Of 
course it is effective in relation to wool and sugar. Just how 
an import tariff on an exported article is to raise the price has 
not been revealed to any careful student of the subject, but 
to the candidate for the Senate from a northwestern state it is as 
visible as the traditional band wagon, or as a drum-major in a 
parade. It does not occur to these gentlemen that it may well 
happen that wheat may, because of a tariff, be lower at some 
western Canadian village than across in North Dakota with- 
out contributing to the higher level in the latter market. In 
other words it does not seem evident to many of our politicians 
that so long as we are on a world-market basis the exact amount 
exported is of minor moment. 

The alacrity with which the Congressmen of the manufac- 
turing districts took off their coats and came to the farmer- 
tariff log-rolling furnished a scene to be remembered. Only 
one item of any importance was omitted. We have no tariff 
on upland cotton, yet it might have been had for the asking, 
and the present price of cotton has been cited to prove its value. 
The wool tariff is doing its duty in keeping the price of wool 
high. Sugar has shown its independence of the amount of 
protection proffered and risen superior to it. In the case of 
certain grades of our hard spring wheat there is normally a 
shortage, hence protection actually operates in keeping the 
differential between this and softer wheats wider than it other- 
wise would be. On such important products as the bulk of 
the wheat, corn, hogs, beef cattle and dairy products the tariff 
schedules are about as important as were the incantations used 
in the manufacture of the Damascus blade. Similarly the 
farmer believes in the tariff as the smith who tempered the 
steel in the ancient shop had faith in incantations. The rela- 
tion of the government to marketing with respect to the tariff 
on agricultural products may be flimsy from the standpoint 
of economic reasoning, but viewed politically the relationship 
is a powerful one. 
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Financial Assistance 


It is well known that during certain times of every year, 
and sometimes throughout the year, money for moving farm 
crops is hard to get. Congress came to the rescue in this par- 
ticular, subsequent to the beginning of the present agricultural 
depression, by continuing the War Finance Corporation, and 
extending its powers. During the year 1921-1922 this cor- 
poration, with almost unlimited funds at its disposal, furnished 
over a third of a billion dollars mainly for agricultural pur- 
poses. There is no way of finding out exactly how much of 
this amount was used for marketing, but it is clear that a large 
part of it was so used. Much of it was lent to marketing 
companies direct, and any farmers’ marketing company in 
good standing was able to get what it needed. With the or- 
ganization of new credit facilities, provided for in the acts 
passed in March, 1923, the occasion for direct loans of govern- 
ment money are presumably past. While it lasted, as an emer- 
gency measure, it was one of the effective means of preventing 
greater disaster during the period when financial wrecks were 
frequent even in the conservative field of agriculture. 

While it has never been the policy in this country to sub- 
sidize farmer marketing companies, it has been proposed, and 
in Canada it has been done. In Alberta and Saskatchewan 
government money was lent to local cooperatives with which 
to build elevators. In Manitoba the government built, and for 
some years owned, elevators. These have since, with few ex- 
ceptions, been sold to a cooperative company. In the United 
States the raising of the funds for building the elevators has 
not been a determining factor in their success or failure. 


Legal Relations 


The passage of a law for the purpose of giving the farmers’ 
marketing companies proper standing legally, and protecting 
them from the charge of conducting monopolies, was a real 
step in advance. For years there had been a question as to the 
right of the farmers to combine for selling their produce. It 
was held that the combinations were in restraint of trade. 
On several occasions farmers were thrown into jail, and sub- 
jected to long, tedious legal trials. In no case was the prose- 
cution able to prove that the farmers were conducting a 
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monopoly, and for a very good reason, since they were not. 
The explanation of freedom from guilt with respect to 
monopoly does not lie in the good character of farmers as com- 
pared with anthracite coal producers, so much as in the fact 
that there are over six million of the former, and hardly over 
six of the latter. The government has merely recognized, not 
created, the situation. Since the laborers asked absolution 
from the action of the anti-trust act, they have proved their 
ability to form a monopoly so effective as to become the envy 
of most capitalistic undertakings. The farmers have on a few 
occasions created the shell of a monopoly, but always, and 
necessarily, with the kernel lacking. In spite of a very for- 
midable-appearing article published in the Atlantic Monthly, 
February, 1921, under the title, ‘‘ The Menace of New Privi- 
lege”, there has thus far appeared no manifestation of it. The 
legal immunities and privileges granted the farmers may help 
them to make reasonable bargains in the sale of their produce. 
They can never provide them with the elements out of which 
monopolies are made. A series of legal decisions have given 
the farmers’ companies a standing which they have never be- 
fore enjoyed, mainly with respect to the right to enforce con- 
tracts with their own members. 

An important point in the relation of government to mar- 
keting may be mentioned in passing—the enactment of a 
great number of state laws providing the legal machinery for 
cooperative marketing. While these are not revolutionary, 
they are convenient, and helpful. 


Readjustment of Supply 


The real trouble with the farmer, beyond all others com- 
bined, is his inability to reduce his output with the fall in 
demand. No matter in what terms it is put, the sum and 
substance of the farmers’ lack of prosperity during the past 
three or four years is over-production. It may be that more 
food than ever before is needed in accordance with the number 
of people. The nightmare of Europe is people without food, 
with us it is inability to digest the food we have. There is 
too much of it. 

The government is concerned over the surplus of agri- 


cultural produce, especially wheat. To urge a lowering of 
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production is hardly within its province, yet with good grace 
it can suggest turning from one product to another. Under 
strong political pressure the government has recently advised 
a radical reduction in the acreage of wheat. It is quoted as 
favorable to a cut of twelve million acres, presumably enough 
to take the wheat farmer off the world market. Since the gov- 
ernment has no power of bringing such a radical result to pass 
it can perhaps afford to acquiesce, or play even a somewhat 
active rdle in a comedy of this sort. It can hardly do any 
harm; it will please many farmers; and it might even, tem- 
porarily, be of service in persuading farmers to take a second 
thought respecting the most conspicuous item in over- 
production. 


Information Furnished 


Undoubtedly the most important work of the government in 
the field of marketing is that of furnishing information. First 
in this field comes the crop reporting. With all their imperfec- 
tions, the reports on crops are easily among the most funda- 
mental undertakings of the government. On their findings the 
market levels depend more than on any other one influence. 
If proof of this is needed note the sudden rise or fall of cotton 
or wheat when the final estimates for the year are made public. 
Within recent months there have been both sudden up-turns 
and breaks due to a revision of the government estimates. If 
the somewhat radical revisions suggest imperfections, the ef- 
fect of them merely emphasizes the importance of greater 
effort at reliability. A new phase of crop estimates promises 
to attract unusual interest. This is a report put out just before 
planting time of “intentions to plant”. Should this develop 
into a widely accepted branch of the service it might result in 
many revisions of intentions. At least the wiser farmers could 
profit by it. 

The work of the government in furnishing estimates of 
acreages and yields is not a new development. Since the 
armistice a comparatively new duty has been assumed in esti- 
mating as nearly as possible the demand and supply of 
products in the leading foreign countries. With the statistical 
service of these countries broken down, the only feasible means 
of gathering information has been to employ the scout method 
of survey. 
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During several years the scouts of the Department of Agri- 
culture have been working in the leading countries of con- 
tinental Europe undertaking to discover as definitely as the 
circumstances would permit the probable rate of recovery of 
agricultural production, the amounts likely to be for sale, and 
the probable demand. In the more restricted field of manu- 
facture, as for example with self-binders or tractors, the inter- 
ested parties are able to find out without government aid 
almost the exact number of machines made, the number sold 
at home and the number exported. With these data at hand 
an estimate sufficiently accurate, with perhaps the help of some 
of our foreign consuls, can be made. Concerning agricultural 
demand and supply the information available to the farmer 
through his own efforts is hardly worthy of the name. The 
collection of information at home and abroad, the daily touch 
with markets, and the broadcasting of reports but a few 
minutes old, are developments which will tend to put agricul- 
ture on a basis enabling it to compete successfully against other 
callings for the share in the national dividend to which it 
should be entitled. 


Government Influence Necessarily Limited 


The experience of the past few years emphasizes the limita- 
tion of the government in the field of marketing. At the same 
time it shows the great possibilities within certain well-defined 
spheres. Millions of dollars are being spent annually by the 
federal government and by the states and state colleges in 
promoting good marketing, but more and more it is becoming 
evident that the duty of the government is to regulate the 
practices of men and companies engaged in marketing work 
wherever and whenever it appears that competition alone 
cannot be trusted to insure a square deal; to furnish systems 
of weights, measures and standards; and to stand by and see 
to it that the marketing game is fairly played. 

In an even more tangible way the government has assumed 
the duty of financial aid, both direct and indirect. Within 
the past six months the new agricultural intermediate credit 
banks have loaned thirty-two million dollars, three-fourths of 
which have gone to farmer marketing companies. Curiously 
enough, the demand has been much stronger for loans in the 
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cotton and tobacco districts where prices are high, than in the 
wheat and livestock districts where they are low. 

A further step has been taken by the federal government in 
the form of reports showing the facts surrounding the market- 
ing of produce of many kinds, and studying and describing 
the type of cooperative companies in the field and the success 
attained or failures made by them. Regulation, information 
and education are the great spheres of action for federal, state, 
and state college endeavor in marketing. Instead of bidding 
for certain trouble by undertaking to market goods for some 
of its citizens, or subsidizing groups aspiring to reform market- 
ing methods, thereby becoming a party to a controversy with 
grave prospects of mistakes and disaster, for which it would 
never be forgiven, the government is wisely choosing the 
larger, more fundamental work of intelligent guidance through 
education and information, and such legal protection and op- 
portunity as seems to be needed in order to allow farmers a 
fighting chance to win their battles. The government can 
be a good trainer or a good umpire; it can hardly become one 
of the main participants in the marketing game. 
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SOCIAL LIFE AND SOCIAL STANDARDS IN 
AGRICULTURAL COMMUNITIES 


WILEY H. SWIFT 


Departmental Director of Legislative Activities, 
National Child Labor Committee, New York City 


of the National Child Labor Committee have been 

trying to find out just how children live in rural com- 
munities. This investigation has led us far afield and into 
many agricultural communities in many states. 

Of the social life of these communities we have learned 
something and have been brought to certain rather definite 
feelings; but I hesitate to attempt to put our feelings or even 
our opinions into words. In matters of this sort there is al- 
ways danger of going wrong because of the lack of full in- 
formation. The best I can do is to make a few statements 
that seem to me to be true and common for most of the 
communities in which we have made inquiries. 

Generally, the social life of these agricultural communities 
lacks solidarity. Members of the community gather into 
small groups instead of uniting into a single social unit. The 
result of this is that the life is determined very little by what 
the community as a whole thinks but almost altogether by 
what each family can do for itself. What the family can do for 
itself is determined by many circumstances and especially by 
its economic ability and by what it will try to do for itself. 
What the family will try to do for itself depends in part upon 
its social rating, in part upon its habits and in part upon its 
inclination or lack of inclination to fight. Many families have 
had all the fight either ground or knocked out of them. 

In almost every agricultural community one finds distinct 
lines of social cleavage. Sometimes it is a line of color, or of 
race, or of nationality, but most frequently it is one of land- 
ownership. As a rule renters are held to be socially different 
from landowners and of not nearly so much social importance. 
Their families are different. Everybody in the community 

[565] 


| tee a number of years my associates and I as agents 


| 


30 ECONOMIC POLICIES SINCE THE ARMISTICE [Vo.r.x 


knows this. Renters accept it as a fact and act consistently 
upon it. Land and home ownership adds dignity in rural 
communities. 

Cleavage on lines of color or race or nationality often divides 
the community into at least two distinct social units with dif- 
ferent habits, different ways of living and entirely different 
attitudes: toward the community as a whole. 

Whatever be the line of separation, the community is divided 
in its social life. The result of this is that the community does 
not easily take counsel with itself and all its members for the 
social good. The two units rarely, if ever, come gladly to- 
gether as equal parts of the social compact. The blighting 
effect of this social division is revealed when the community 
acts as a unit. When solidarity is attained and community 


counsel taken, the community goes forward so rapidly that’ 


it becomes known for its good works. 

Generally speaking, there is a distressing lack of social 
agencies in these communities. Doctors are frequently miles 
away and hospitals still farther. Trained nurses are brought 
in only rarely. If they have milk (thousands of the families 
do not), it is not inspected; neither is the meat. Compara- 
tively speaking, only a few of these communities are under the 
supervision of an efficient public health officer. We cannot 
in reason hope that any very large percentage of the children 
now of school age will be given proper and timely physical 
examinations. 

There are no housing laws. Thousands of families live in 
houses or cabins or shacks unfit for habitation and the element- 
ary laws of sanitation have yet to be learned. There are but 
few community centers, almost no places of wholesome public 
amusement, and but very few public playgrounds. 

Of organized charity or private social agencies, they know 
practically nothing. As a rule, the legal protective agencies 
do not function freely there. The arm of the law is too short 
for much service. The social life is unorganized, without 
form. Generally there is no such thing as social standard- 
ization in these rural communities. 

This lack of well accepted social standards came out clearly 
when we began to inquire about the children. Even in the 
matter of sending the children to school, parents do pretty 
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much as they please. The compulsory school attendance law 
is not regularly enforced. We have frequently found it set 
aside by common consent. The school goes on, the teacher is 
paid and some of the children go, while others stay away, 
especially when crops are to be cared for. The community 
does not demand that all children attend school regularly. 

As to the use of children as work-hands, we found the bars 
down. They had never been put up. A father puts his chil- 
dren of any age to doing anything he pleases and keeps them 
at it as long as he pleases. This is generally held to be the 
right of a father, provided he stops short of actual physical 
abuse. 

From what I have said it should not be inferred that we 
found or thought that we found the whole social life of these 
rural communities to be bad. I have been sketching what I 
have seen personally. Our investigations, I think, have been 
usually made in communities below the social average for 
agricultural communities in the whole country. The whole 
rural social life is not bad. In very many of the communities 
we found so much that was good, so much of strength, that 
we were filled with hope for all. 

All the people are not satisfied with things as they are. In 
almost every community there are some men and women who 
are willing to face the facts, who are not “ at ease in Zion ”’. 

There is an increasing interest in public education in rural 
sections. It is significant that thinkers and planners in rural 
communities rely almost exclusively upon education for the 
promotion of the public good. They educate for schoolhouses, 
for good roads, for better farming, and for cooperative market- 
ing. Your countryman hates to be forced, but is ready to be 
taught. As the years have gone by, many of these communi- 
ties have moved slowly forward in social living, not from 
compulsion but through education. Taxes have been voted, 
schoolhouses have been built, school terms have been length- 
ened and gradually it is coming home to many of them that a 
public school is for all, not a part, of the children of the com- 
munity. There is an increase both in the enrolment and the 
average daily attendance at the public school. The teacher 
is no longer “a woman of no importance”. 

Much of this progress should undoubtedly be attributed to 
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the desire on the part of landowners and leading citizens to 
produce a more efficient population—to make more money, 
to put it bluntly ; but much of it must also be attributed to the 
desire to do justice to all. Men and women are now seeing 
things to which they used to be blind. Some credit for all 
this must, of course, be given to the leadership which has come 
usually from the stronger land-owning class, but due credit 
should also be given to the fact that renters have been inter- 
ested in community effort. Renters vote; therefore they had 
to be consulted and taken into social consideration. They 
were led to form opinions and to express a choice by vote on 
matters concerning not only their own famiiles but the entire 
community. 

This seems to me to be a great social gain and to indicate 
the road along which all these communities will travel if they 
move at all. Sound, enduring social progress can be made 
only by the people themselves after due deliberation. Quick 
campaigns never amount to very much. 

In agricultural communities the people will, in fact, have to 
do the job themselves. Neither law nor officers can ever give 
adequate protection to children living in rural communities, 
These legal agencies will be held as the last resort in aggra- 
vated cases. The hope lies in educating the whole community 
up to good social standards, to the point of feeling a social 
wound if any child is robbed of his chance in life. If this is 
done, all children in these communities will be reasonably safe; 
but until it is done, some children will lose what ought to be 
the birthright of every American child: the right to play, to go 
regularly to school, and to be released from harmful work. 
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GOVERNMENTAL AID FOR COOPERATIVE 
MARKETING 


SENATOR SMITH W. BROOKHART 
of Iowa 


of agriculture. It is not the problem of an individual 
farmer of my state, or of an individual farmer of the 
East, the South, the North or the West. 

From this viewpoint, I want to tell you something about 
the condition of the farmers of the United States. I have 
talked to these farmers in New Hampshire, Massachusetts, 
New York, Ohio, Indiana, Illinois, of course Iowa, my own 
state, Nebraska, Colorado, Minnesota, and then through the 
South, in Missouri, Tennessee, Mississippi, Louisiana, Alabama 
and Georgia. I feel, therefore, that I have a direct contact 
with these farmers in this situation. 

In the eastern part of the country, I went out and talked to 
dairy farmers in their homes. After they had finished their 
milking and delivered their milk at the station in the evening, 
I sat down at the kitchen table and took the time to find out the 
situation. I talked to farmers in this part of the country who 
will, and perhaps by this time have abandoned their herds, 
have sold their cows, and will let their farms stand idle next 
year because the price of their milk would not pay the cost of 
feed. I think the East is quite as ready for a farm bloc as 
the West. When we get the farm bloc going in the East as 
it is in the West, there will no longer be any fears of the 
Wall Street bloc. 

I have been somewhat amazed at the apologies for the farm- 
er’s condition. Farming is out of joint with every other 
business in the United States, and I think I will make the 
reason plain before I get through. I also think I will make it 
plain that it was dislocated by governmental action directly. 

In a general way, farming is not receiving an equal reward 
for its product with any other industry in the United States. 
In order to avoid that conclusion, comparison has been made 
not to conditions in 1913, but to those back in 1899. Well, 
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why not go back to Moses when the manna came down from 
heaven? You could make it stronger still and make a better 
case against the farmers. 

Again, it was said that speculation was the cause of the 
present agricultural situation. In my state speculation went as 
high as it did in any state in the union, and most of that 
speculation was conducted by the real estate men and the 
fellows in the towns, but all added together, there was not 
seven per cent of the land in my state sold in the speculative 
movement. It was only a small fraction of the total. Not only 
was that true, but I could point out some specific cases in 
which the land agents in the town traded their fine residences 
for farms, and the farmers are living in those residences now 
and have the farms back, too. 

It has also been suggested by a banker that the value of 
our best land in the West was not in any event greater than 
$150 per acre, and I find that idea rather prevalent among 
financial interests in the East. I talked to representatives of 
the big insurance companies in New York who come out to 
Iowa, collect their premiums from the lowa farmers, then lend 
back the money to them in mortgages upon the lands at cer- 
tainly a high enough rate of interest, and then insist at the 
same time on fixing a policy that the value of our best land 
shall not exceed $150 per acre. You can understand that this 
sort of economic attitude is going to make the farm bloc 
stronger than ever in the West. If the economic powers in 
our present economic organization are able to enforce that 
value upon the lands of my state, it means the bankruptcy of 
more than three-fourths of all the farmers of Iowa. Now, we 
are going to fight; we are not going to submit to that! 

I want to give you some personal illustrations of what is 
happening in the farming industry in my state. I want to 
describe that state of Iowa to you just a little bit. It produces 
one-tenth of all the foodstuffs in all the United States. There 
is not another spot of ground on the face of this earth as 
large as Iowa, as rich as Iowa, with as good seasons as Iowa, 
or equal to it in agricultural production. The state of Iowa 
produces nine million hogs a year, it produces seven million 
cattle a year, it produces one and a half times as much corn 
as the state of Illinois and more than twice as much corn as 
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any other state in the union. It is one of the greatest pro- 
ducers of oats, one of the greatest producers of hay, and it is 
one of the three or four greatest producers of wheat in the 
United States. It is a good producer of fruit and of potatoes 
and other farm products. The soil of Iowa is all good. There 
is no bad spot in all the state. Even the hills along the rivers 
afford the most excellent pasture for live stock. And yet, while 
this is true, Iowa has not been able, since the Federal Reserve 
Board treated us with the deflation policy in the United States, 
to pay its interest and its taxes, and it has not been able to 
meet its current expenses with all of its gigantic production. 

Let me give you an instance of a farmer known to me per- 
sonally, who is far better than the average of my county, who 
by thirty years or more of persistent work on his farm had 
acquired and paid for two hundred acres of good land. It 
was worth $250 an acre before the war. He had gone along 
in this way: he raised his corn and his hay; he raised some 
cattle and some hogs; he bought enough extra range cattle 
from Omaha and from Kansas City to feed up his production 
of grain on that farm. That is as far as he went. He was 
never a speculator in any sense of the word. Iowa is the 
natural feeding-ground of western range cattle, and he took 
advantage of this fact. He had his farm well improved and 
paid for; it was well stocked. Then came the deflation period ; 
and a week or two ago, he told me that he is now in debt 
$5,500. He has not only had no return from his land, but 
he has failed to meet expenses, because every carload of cattle 
that he fed lost him money. 

I will take the best farmer in my county, and my county is 
one of the best in the state. He has seven hundred acres of 
land, acquired in the same way. He has managed his farm 
differently during these last few years and has sold the grain 
from the farm. Of course, he had to hire help to operate so 
large a farm, but he told me his net income from the seven 
hundred acres of land for the last three years reached a total 
of less than $2,000. 

Now, that is the agricultural situation. The newspapers 
have claimed that the farmers would get $500,000,000 more for 
their crops this year than they did last, and that they were 
much better off. I figured that out, and it amounted to less 
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than $70 apiece. Then they raised it to $1,000,000,000, 
Well, you can double the $70. Finally, they got it up to 
$1,500,000,000. But what does $210 amount to when a farmer 
is $500 behind? That is the situation. 

I met a very large farmer, one of the big plantation oper. 
ators at Memphis, Tennessee, recently, and I was discussing 
with him the question whether the farmers are better off this 
year than they were last year. I asked the planter from 
Tennessee: ‘‘ How much better off are you southern farmers 
this year than last?” He said, “ We are a lot better off down 
here. Last year, my three plantations lost me $500,000, and 
this year they will only lose me $350,000. If I can gain as 
much next year, I will go into bankruptcy.” 

Mention is constantly made in the news of North Dakota’s 
attempt to finance herself by governmental action or state 
action and of its partial failure. But I remember the unfair 
fight that was made against North Dakota’s attempt by every 
financial interest in New York and in Chicago and by every 
big newspaper in all the country. It had no fair trial, and 
piecemeal any proposition is going to fail—we know that— 
when all the big interests are against it. But, as a big 
national proposition, with the government of the United States 
behind it, it may have a different result. 

The value of the farms was mentioned in one of the papers 
as sixty-six billion dollars in 1920. Now, there was something 
left out in that sixty-six billion dollar statement. In the first 
place, that was the valuation in 1920 when land speculation 
was at its very highest. In the next place, I have the authority 
of the Manufacturers’ Record that those values declined 
eighteen billion dollars as a direct result of the deflation of the 
Federal Reserve Bank. Now, that fact should be mentioned 
also when you come to consider the prosperity of agriculture. 

What is the earning of capital? What is the earning of all 
the people of all the United States and of all the capital in- 
vested in all the enterprises in all the United States? I looked 
that up in the government statistics a few days ago, for the 
years from 1900 to 1912, the latest I could get, and during 
that period, as a result of the work of all of the people and the 
earning of all of the capital in all the United States the national 
wealth increased by only about six per cent each year. I then 
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looked up agriculture during the last thirteen years. In- 
cluding the deflation it has not increased three per cent a year 
in that time. 

These facts mean much in the general situation. They 
mean this: that excess profits are the burden of this generation. 
Excess profits are the tax destroying agriculture and destroy- 
ing the other lines of business that fail. Senator Harreld, an 
expert in bankrupcy, said in the last session of the Senate that 
ninety-five per cent of all the business enterprises in the 
United States as now organized ultimately fail. If that 
be true, there are a lot of people engaged in business of differ- 
ent kinds who do not earn anything, and it turns out, when you 
analyze it, that the only men who earn anything are the few 
who are able to take excess profits by their economic power. 
I call an excess profit taken by the power of monopoly, taxation 
without representation as truly as the tax on tea that gave us 
the Revolutionary War. 

The subject of my paper is “ Governmental Aid for Co- 
operative Marketing ”, and it is my general belief that economic 
cooperation is the final solution of the excess profit problem 
and of all the other economic inequalities. It has grown so 
great in the world at large that I think statesmen can no longer 
disregard its power.. It is no longer a corner grocery affair. 

I visited the cooperative enterprises in England this summer, 
and I found there that they are transacting now about thirty- 
five per cent of all the manufacturing and merchandising busi- 
ness in that country. I found there a great cooperative bank- 
ing department with two and a half billion dollars turnover in 
the reserve bank at Manchester. I found there great factories, 
the greatest automobile factories, the greatest shoe factories, 
the greatest flour mills, producing thirty-five tons of flour an 
hour, owning their own coal mines and their own ships, the 
greatest tea plantations in the world in the Island of Ceylon, and 
forty thousand acres of agricultural land operated in England 
upon the cooperative principle. As I looked over all that, it 
seemed to me that cooperation in that oldest, most conservative 
country had reached a stage where it deserved the attention of 
statesmen everywhere. 

Then I went to Denmark, and I found there in the hands of 
the farmers, cooperation had grown even in greater proportion 
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than in England, because practically every farmer belonged to 
the cooperative movement. It is the only country in the world 
where I found the farmers getting a square deal—and do yoy 
know why they are getting it? Because they are running the 
country. Yes, they elect the parliament, and they appoint 
the cabinet; and the minister of agriculture is the biggest 
man in that cabinet. 

Economic cooperation is based upon the fundamental theory 
that the producer and the consumer are entitled to be the 
dominant power in economic affairs, and thereby to control the 
agencies of distribution. Cooperative marketing is but an 
element or phase of this larger system. Its proper organiza- 
tion should be with a view to the full development of the co- 
operative idea. 

The question of governmental aid for any cooperative enter- 
prise has long been a subject of debate among cooperators 
themselves. Its use has sometimes been disastrous, but this 
result usually occurred when it was withdrawn for political 
reasons, In every case where it has been consistent and per- 
manent in its policy, governmental aid has greatly assisted 
cooperative development. I think it will be admitted by all 
that the present method of marketing farm products is so in- 
efficient, unscientific and wasteful that it means disaster for 
agriculture. I think it will also be conceded that the farm- 
ers have a right to organize cooperatively for the marketing 
of their own products and for processing them for distribution 
to their consumers. 

These things being conceded, I come directly to the question 
of whether or not the government of the United States should 
aid in organizing and financing such a marketing system. 
The suggestion of such action usually calls forth violent op- 
position from certain great financial interests in our country 
and brings down equally violent denunciation upon its sup- 
porters from certain sections of our press. This opposition 
pays little heed to either facts or principles and so far as I am 
concerned it shall not act even as an emergency brake to stop 
the consideration of cooperative marketing by the Congress 
of the United States. There are many facts and circumstances 
which show that this consideration has been delayed too long 
and should have proceeded in time to handle the wheat, cotton 
and corn crops of this year. 
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In this connection a word about dollar corn may be of 
interest. The newspapers had big, black headlines about 
dollar corn, and said that it was making the farmer prosperous. 
Now, readers who have never seen a cornfield might be fooled 
by that, but that happened in September, when the corn was 
yet green. It would hardly do to cut. The only corn for 
sale when corn reached one dollar was that held by the specu- 
lators, and it was a year old. It cost the farmer five or six 
cents a bushel to hold it so long; and it would shrink twenty 
or thirty per cent while he was holding it. That was the price 
in Chicago, and on the farm it would be worth about sixty cents. 

Nearly every great business in the United States is protected 
by some kind of governmental action or support. Manufac- 
turing, banking and transportation are all receiving such 
paternal aid. The particular agency of the government in 
aiding the manufacturer is the protective tariff. The greater 
number of our manufacturing enterprises are built up under its 
paternal care. I wish to cite one conspicuous instance. Be- 
fore the war the tariff on steel rails was $8.00 per ton. For 
fifteen years the steel industry fixed the price of steel rails, and 
it was $28.00 per ton at Pittsburgh. If they were purchased * 
at any other point there was an additional charge to cover 
freight from Pittsburgh to that point. The law of supply and 
demand was entirely repealed. On a chart of steel prices 
covering those fifteen years one straight black line at the $28.00 
level crossed the whole period. While the Steel Corporation 
charged the American people $28.00 a ton for its steel rails, a 
large portion of which was paid by the American farmers in 
freight rates, at the same time it shipped its surplus into Canada 
or across the ocean, paid the freight, and sold it at $20.00 per 
ton. Other steel products in the United States were protected 
and handled in the same way, and the profits which were taken 
were not always reasonable, but often extortionate. This was 
possible only because of governmental aid by tariff protection. 
I maintain that the farmers of the United States have a right 
to equally potent governmental aid which would assist them 
in organizing for marketing their products at home for cost 
of production plus a reasonable margin of profit. Only eight 
to twelve per cent of farm products are exported, but the price 
of that small percentage fixed in Liverpool also fixes the price 
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of the other large percentage at home. This is unfair to the 
American farmer while other lines of business call on their 
government for protection, and are thus enabled to fix their 
own prices. 

In the case of the railroads, a government agency has fixed 
for them a valuation of nineteen billions of dollars, in round 
numbers, at the time when the market value of all their securi- 
ties representing all of their value was less than twelve billions 
of dollars. For six months the government guaranteed a net 
return of six per cent upon this excess value out of the treasury 
of the United States, and now guarantees by legislative com- 
mand to the Interstate Commerce Commission a net return of 
five and three-fourths per cent. The farmers are as much en- 
titled to this stabilizing protection as the railroads. It is said 
that the government did not take over the farms during the 
war as it did the railroads, but the war is now over and the 
government did fix the price of wheat. 

The government has also established a national banking 
system based upon the commercial idea only. There is nota 
national bank in the United States that operates to meet the 

‘demands of farming. They all operate under the commercial 
idea of quick turnover. It is impossible under the law to 
organize a cooperative national bank. The cooperative banks 
that have been organized by labor are such only by virtue of 
their by-laws and private agreement. In addition to this basic 
credit system the government has organized a federal reserve 
system with twelve branches and an overhead board appointed 
by the President of the United States. Although the farmers 
probably furnish thirty-five or forty per cent of the primary 
bank deposits of the whole ceuntry, still they have but one 
representative on the Federal Reserve Board, and that but 
recently. Also labor furnishes twenty-five per cent or more of 
the bank deposits and has no representative upon the board. 
This board has the greatest economic power in our country 
and in all the world, and it is a government board. No proper 
understanding of the present economic situation can be had 
without considering the administration of the Federal Reserve 
system, and especially the secret meeting of the board and 
regional directors on May 18, 1920. Some even deny that 
there was such a meeting, so I will call your attention to Senate 
Document 310, the minutes of that meeting. On February 
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22, I received a copy of the Manufacturers’ Record with a 
story of this secret meeting. I have a copy of it before me. 
It is headed “An Amazing Revelation”. I might also remark 
that in its facts and figures and conclusions, it is far more 
“ anarchistic ”’ than the farm bloc has ever been—and this is the 
Manufacturers’ Record, you notice; it isn’t Trotsky’s paper. 

As to the fact that it was secret, we should note the last 
words of Governor Harding on page 62. He said: 
I would suggest, gentlemen, that you be careful not to give out any- 
thing about any discussion of discount rates. That is one thing there 
ought not to be any previous discussion about, because it disturbs 
everybody and if people think rates are going to be advanced, they 
will be in an immediate rush to get into the banks before the rates 
are put up, and the policy of the Reserve Board is one thing we never 
discuss with the newspaper man. If he comes in and wants to know 
if the board has considered any rates or is likely to do anything about 
any rates, some remark is made about the weather or something else, 
and we tell him we can not discuss rates at all. I think we are all 
agreed that it would be very ill-advised to give out any impression that 
any general over-hauling of rates was discussed at this conference. 


At this meeting a general deflation policy was decided for the 
fall of 1920. It was also decided to send a committee before 
the Interstate Commerce Commission and ask an increase of 
railroad rates, thus inflating the railroads while deflating the 
farmers, and it was also decided to keep the deflation policy 
secret until fall. I talked to the president of the National 
Bankers’ Association on October 6, 1923, and he did not yet 
know of this meeting. I talked to a regional director of the 
St. Louis branch on October 24, 1923, and he also did not 
know of this secret meeting. He was an editor, and he 
“scorched me up” in a column and a half for lying about it. 
He said there never was such a meeting. The farmers did not 
know of this meeting. Henry Ford did not know of it. How- 
ever, most of the large financial interests did know it and they 
immediately floated vast loans to carry them through the 
deflation period. Armour and Company found it out right 
away, because there was a director of Armour’s bank in that 
meeting—three of them, in fact. Armour immediately floated 
a ten-year loan of sixty million dollars, and they got the banks 
all over the country to help them float that loan, and they 
didn’t know what it was done for. Swift and Company floated 
a loan of fifty million at the same time. The president of the 
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National Bankers’ Association helped them float that loan and 
didn’t know what it was done for. The Sinclair Oil Company 
floated a loan of forty-six million; I cross-examined Sinclair in 
the oil investigation, and he said it was for this Federal Reserve 
deflation policy. 

While the loans of the Federal Reserve were in fact increased 
during this period of secrecy, still they were all absorbed as well 
as other vast sums, by the great financial interests who were in- 
formed of this secret policy. The greatest evil of all was this 
further inflation after a secret decision for deflation. A gentle- 
man in Chicago named Macdougal who is now governor of the 
Chicago branch of the Federal Reserve Bank and who used to 
be president of the Chicago Board of Trade has recently been 
advising the farmers that Brookhart is a very dangerous man 
to the farmers, because he ignores the most vital fact in refer- 
ence to this secret meeting. (He has found out the meeting 
was held.) ‘“‘ Why,” Mr. Macdougall says, “ what if there 
was deflation talked about? They didn’t doit.” And then he 
goes ahead and gives out the millions with which they inflated 
credit until late in the fall of 1920. Now, I want to call your 
attention to that situation. The board in secret meeting had 
decided that deflation was necessary, that things had gone to 
such a point of inflation on that May 18 that deflation was 
necessary, and then, according to the governor of the big 
Chicago branch, after deciding that policy, they made it a 
secret and proceeded to continue vast inflation for the benefit 
of the few who were informed about the situation and could 
take advantage of it. The fact which he cites in defense is 
the worst act of the whole transaction. If deflation was 
necessary, a secret inflation after that was once decided can be 
defended upon no theory whatsoever. I don’t think he will 
get very far with his advice to the farmers out in Iowa. 

In October of 1920 representatives of the Federal Reserve 
Banks came into my state, and perhaps into all of the states, 
and notified the farmers that they were over-loaned and that 
they would have to sell their crops and reduce these loans. 
In my state, they told us, ‘“‘ Your allotment is $36,000,000 for 
the whole state, and we have loaned you $91,000,000. You 
are over-loaned $55,000,000.” I looked it up, and I found 
one bank here in New York had $145,000,000, and there were 
four banks that had more than $100,000,000, and there was 
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one bank in Chicago that had $80,000,o00—and that was the 
Armour Bank. Yet they told us we were over-loaned. On 
our resources, we ought to have had an allotment of more than 
$300,000,000, instead of $36,000,000. Yet we were called for 
that $55,000,000, and called at corn-husking time, at the time 
our crop was maturing, at the time which would force the 
dumping of the crop upon the market and would, as surely as 
two and two make four, produce a panic in farm prices. The 
result was the greatest farmers’ panic in the history of the 
United States. The Manufacturers’ Record estimates the total 
deflation of the farmers at thirty-two billions of dollars, or 
about eight billions more than the war cost the United States. 

I have Mr. Hoover’s figures here on the crops, and he raises 
them to $17,000,000,000. Now, out in my campaign, I only 
estimated that crop loss at $10,000,000,000. You see, as an 
anarchist, I am almost a total failure. The deflation of 
other business, according to the same authority, was only 
about eighteen billions of dollars, therefore agriculture was 
deflated about three and one-half times as much in proportion 
as other businesses. This occurred because other interests were 
informed and because the deflation was timed to hit the 
farmers first. 

At the same time Henry Ford discovered that he owed about 
seventy-five million dollars which was due and he soon found 
that no money was to be had. A syndicate offered to put an 
auditor in his business and take care of him, but Ford decided 
to take care of himself. Ford then shipped his cars out to 
his dealers and told them to pay for them or get out of the 
Ford business. They called on the local banks and in a few 
days he had his money. This took another vast sum away 
from agriculture as had the financing of other great interests. 
But agriculture is not angry with Ford, because he too is 
fighting Wall Street. If you read one of Ford’s statements 
now you find that he has a surplus of two hundred million 
dollars in cash. He has decided to become his own banker, 
and put himself beyond the power of financial manipulation. 
I want to ask the farmers of the United States to learn from 
their experience with deflation the same lesson that Henry 
Ford learned, and to establish their own cooperative credit 
system under their own control. As a whole they do not 
borrow back more than one-half the money which they deposit 
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in the banks of the United States. And with their own funds 
organized under their own control their financial support 
is secure. 

The question I present is whether or not our government 
should aid in this organization. The credit system is the vital 
thing in cooperative marketing. With an adequate credit or- 
ganization and support, cooperative marketing is certain to suc- 
ceed. Without such support it is almost certain to fail. 

There are further reasons why the government should aid in 
this organization. The profits of the United States Grain 
Corporation during the war were fifty-eight million dollars, 
These belong in all justice to the farmers and they are now in 
the treasury of the United States, unless they have been 
squandered in foreign loans. There is perhaps a large profit 
in the War Finance Corporation that also belongs to the 
farmers but I have no reliable estimate of the amount. 

The surplus of the Federal Reserve system is now 218 million 
dollars, including 63 million dollars in buildings. About two- 
thirds of this vast sum comes from the farmers and laboring 
people and it too belongs in the treasury of the United States. 
This makes a grand total of 204 million dollars in the United 
States treasury which rightfully belongs to the farmers and 
laboring people of the country and it has been collected by 
governmental agencies in bringing the farmers to their present 
plight. This sum is sufficient to aid the farmers and laboring 
people in starting a cooperative reserve bank to support a co- 
operative marketing agency of their own, all of which should 
ultimately be turned over to their own control. The magnifi- 
cent Federal Reserve Bank buildings are now occupied en- 
tirely by the Wall Street crowd except for one lone farmer. 
They should be required to move over and allow one-half of 
this space to the farmers’ and laborers’ cooperative national 
reserve bank and marketing system. 

The crop to be included in this system is not wheat alone, 
but also corn, cotton, tobacco, dairy and livestock products. 
The system must ultimately reach all the way from the pro- 
ducer to the consumer. Beginning with the foundation of 
cooperative credit control, each story should be constructed in 
harmony with the whole plan and in harmony with all co- 
operatives that have already been organized. In the meantime 
the farmers and laboring people are entitled to proportionate 
representation upon all the Federal Reserve boards. 
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upon the I9I9g tentative valuation by the Interstate 

Commerce Commission of approximately nineteen 
billions of dollars for the railroads of the United States as 
against a capitalization of something like twenty-one billions 
of dollars and an alleged market value of twelve billions for 
the securities, bonds and stocks, representing that capitali- 
zation. The depreciation of railway securities prices in the 
market-place has been due primarily to the fear of investors 
and financiers that such fallacious ideas as those of Senator 
Brookhart would be further reflected in restrictive legislation. 
Senator Brookhart declines to accept as value for the farms of 
Iowa the deflated prices incident to the abnormal conditions 
bred by post-war adjustment, but insists that holders of rail- 
way securities accept as final value the deflated prices caused by 
post-war adjustment and the recurrence of anti-corporation 
agitation. The farmer who takes or demands an increased 
price for his land based on its enhanced earning power is 
quite within ethics and morals. So also is the investor in 
railway securities. Neither made his original investment of 
good hard cash simply for his health. 

The farms of Iowa have never had to stand the test of a rigid 
appraisal based upon money and effort expended in acquisition 
and development. The approximate appraisals made the basis 
of loans or of taxes are persuasive rather than convincing. 
The railways of the United States as a result of the expensive 
LaFollette valuation act of 1913 are going through a rigid 
appraisal. With here and there exceptions the appraisals are 
running considerably higher than the corresponding capitali- 
zation. The capitalization increase of something like one 
billion dollars made in 1923 by the extraordinary expenditures 
of the railroads has been authorized and audited by the Inter- 
state Commerce Commission under the Transportation Act of 
{920. It is confidently predicted that current total capitali- 
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zation of something like twenty-two billions of dollars will be 
considerably exceeded by the final totals of valuation under the 
LaFollette act. The American people will when properly 
informed give credence to the official figures in contrast to the 
misleading statements and unscientific opinions of an amateur 
in statesmanship and economics like Senator Brookhart. 

Absolutely false is the statement of Senator Brookhart that 
the government “ now guarantees by legislative command to 
the Interstate Commerce Commission a net return of five and 
three-fourths per cent.” 

Much of the enhancement of farm values in Iowa has been 
due to the cheap and efficient transportation furnished by the 
railways and with money saved by the thrifty elsewhere and 
imported into Iowa for railway investment. 

Senator Brookhart’s statements relative to the policy of the 
Federal Reserve System and particularly as to the alleged 
deflation of the farmers are utterly mistaken and untrue. 
Space is not available here to describe the state of inflated 
credit and prices which existed in the spring of 1920, but it is 
enough to say that such a condition existed not only in this 
country but in all countries, and not only after the last war 
but after every great war, and everywhere and always has 
ended in a period of deflation and price adjustment. 

In the spring of 1920 the banking system had reached prac- 
tically the limit of expansion under the reserve requirements 
of our banking law. A meeting of the Advisory Committee 
of the Reserve System, a body duly provided for in the Reserve 
Act, was held at the offices of the Federal Reserve Board in 
Washington on May 18, 1920, and leading bankers from dif- 
ferent sections of the country were invited to be present for 
advisory purposes. The purpose of the meeting was con- 
sultation with a view to safeguarding all the business interests 
of the country, those of agriculture no less than others. 

It was agreed that the situation, with the Reserve Banks 
loaned up to the limit of their capacity, was abnormal and 
dangerous, and that it was very desirable that loans be reduced 
sufficiently to give some margin of free lending power, as a 
protection in emergencies and to allow for the additional credit 
which would be required in the fall, when crop-moving always 
makes additional demands. There was no proposal for harsh 
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deflation; every expression in the conference shows anxiety to 
avoid creating alarm or causing any sudden disturbance. It 
was agreed that discount rates, which already had been slightly 
advanced in an ineffectual effort to check expansion, should be 
raised to seven per cent. Advancing the rate is the approved 
method everywhere of checking expansion, being less likely 
to cause distress than a peremptory refusal to make loans, 
while creating an inducement for borrowers to reduce their 
obligations. 

This advance did not stop the expansion of credit, redis- 
counts of the Reserve Banks reaching their highest point five 
or six months later. Loans did not begin to decline until 
after prices had begun to decline. The bankers who urged 
farmers to sell products and pay their notes in 1920 gave good 
advice as subsequent events have proven, while the counter 
advice that they hold wheat for $3 per bushel and other 
commodities for like prices is now known to have been bad 
advice. 

The combined loans and investments of the Federal Reserve 
Banks as shown by the last statement in I919 aggregated 
$3,080,495,000 and by the last statement of 1920 aggregated 
$3,263,227,000, a net increase of $182,732,000 during the year. 
Senator Brookhart has recognized that the aggregate of loans 
was not reduced, but complains that certain favored parties, 
i, e., large corporations, obtained accommodations while the 
farmers were forced to pay up. The corporations which he 
names obtained the funds to which he refers, not from the 
Reserve Banks, but in the open market, by selling their bonds 
and stocks to investors, and used the money thus obtained to 
reduce their bank loans. If the banks had anything to do 
with those flotations it was in pressing the corporations to raise 
capital elsewhere and pay off their bank loans. 

The Senator’s statement implies that the big meat-packing 
companies had advance information of the alleged purpose to 
deflate the farmer, and were parties to the plan, but it is com- 
mon knowledge that these packers themselves lost enormous 
sums by the fall of farm products, and of course they must 
have known that they would be affected in this manner. He 
seems not to appreciate that all the parties whom he charged 
with this conspiracy were inextricably involved in the general 

[583] 


| 


48 ECONOMIC POLICIES SINCE THE ARMISTICE 


business situation, and interested in maintaining prosperity in- 
stead of wrecking it. His address shows no conception of the 
magnitude of the crisis through which the whole world has 
been passing or of the losses suffered by the entire business 
community. 

I was reared as the working son of a dirt farmer in Virginia 
where I now own a farm and from other sources make up its 
annual deficit. The farmer can prosper only as railways and 
other great corporations prosper. They can prosper only as 
he does. No one of us is unique in desiring a solution fair to 
all concerned in this old, old problem of equitable distribution 
of agricultural products, a problem that has baffled the wisdom 
of the great and the just in many centuries and in many lands, 

Despite injustices and inequalities here and there America 
has gone further toward a solution than any modern nation. 
America with characteristic love of fair play will press on still 
further but will insist on justice for all, farmers, carriers, 
bankers, middlemen, and that error be replaced by economic 
and eternal truth.” 


1 Cf. Appendix at the end of this volume. 
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THE ROAD TO TARIFF STABILITY 


WILLIAM S, CULBERTSON 
Vice-Chairman, United States Tariff Commission 


life. Considered from the standpoint of revenue, it be- 

comes a fiscal problem and raises many questions of 
public finance. Viewed from the standpoint of the producer, 
it becomes an industrial problem and requires a careful analysis 
of all the factors which relate to the actual and potential com- 
petitive strength of our diversified industries. Considered 
from the standpoint of the consumer, it raises questions of the 
incidence of taxation, of the cost of living and of distribution. 
Viewed from the standpoint of our foreign relations, it presents 
some of the most complex and difficult questions in the field of 
international commercial policy. In recent years, there have 
been added to these aspects of the tariff question, problems 
created by the rapid growth of our national interest in the 
export of manufactured goods and in world finance. 

This great complexity of the tariff issue has made it the 
happy hunting ground of political protectionists on the one 
side and theoretical free-traders on the other. Both of these 
influences have worked against scientific tariff making: the 
first by introducing into the controversy irrelevant personal 
and political factors; the other, by maintaining a doctrinaire 
opposition to all protection which diverted attention from the 
vitally practical question of the best method of fixing tariff 
rates. If the tariff problem is to be solved permanently and 
satisfactorily, it must be approached, in the first place, from 
the standpoint of applying basic principles to our national 
needs, and, in the second place, the rates for each particular 
product must be fixed, in accordance with the general prin- 
ciples laid down by Congress, from time to time on the basis 
of scientific investigations into the actual conditions existing 
in the industry. 

The American people may be said generally to believe in 
moderate protective duties. A growing resentment, however, 
has appeared against the methods employed in fixing tariff 
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rates. Consumers criticize the guesswork and rough-and- 
ready methods used in revising the tariff upward, and pro. 
ducers have suffered from ill-considered and unjustified slashes 
that have been made in revising tariffs downward. Tariff re. 
vision by means of political campaigns and long-drawn-out 
discussions in congressional committees and on the floor of 
Congress are becoming intolerable in the growing complexity 
of American economic life. Each general tariff revision tends 
to take longer than the one before it. I must make it clear 
that I am not criticizing the congressional committees or Con. 
gress either for taking so much time in tariff revision or for 
turning out a product which is the object of attack. It is the 
method itself that is defective. The difficulty is inherent in 
the task. No group of men can at one time successfully carry 
through a revision of the rates on the thousands of items in 
the Tariff Act which will stand the test of scientific analysis 
and business stability. The old methods of tariff-making led 
to political revolts at one time against the excesses of tariff 
revision upward and at another time against the excesses of 
tariff revision downward. The swinging of the pendulum to 
and fro in the tariff controversy, resulting in economic in- 
stability, has given impetus to a sentiment in the United 
States in favor of a system of tariff-making which will elimin- 
ate tariff excesses and fix tariff rates under a well-defined semi- 
judicial procedure. 

This movement falls into two stages: Its first stage was the 
collection and presentation of information in a scientific manner 
for the consideration of Congress. Except for one or two 
limited earlier efforts, the Taft Tariff Board (1909-1912) was 
the first successful effort to compile original data upon which 
to base tariff action. This Board was discontinued in 1912. 
Its work was, in a small way, continued in the Department of 
Commerce. The present Tariff Commission was established 
in 1917 and until September 22, 1922 devoted its time solely 
to compilation of tariff information. It had no power to 
recommend rates but was of great service to Congress during 
the recent tariff revision in furnishing information and expert 
advice on tariff matters. 

The second stage in the development of scientific tariff-mak- 


ing began with the enactment, as a part of the Tariff Act of 
[588] 
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1922, of what has come to be known as the elastic tariff section. 
Familiar with the defects of congressional tariff-making and 
responsive to the interest among the American people in the 
establishment of an effective Tariff Commission, President 
Harding, in his message of December 6, 1921, said: “I hope 
a way will be found to make for flexibility and elasticity, so 
that rates may be adjusted to meet unusual and changing 
conditions which can not be accurately anticipated.” * Fol- 
lowing this suggestion Congress enacted Section 315 of the 
Tariff Act of 1922 authorizing the President to increase? or 
decrease any rate of duty specified in that tariff act to the extent 
of fifty per cent of the prescribed rate after an investigation by 
the United States Tariff Commission showing such action 
necessary to equalize the differences in costs of production be- 
tween the United States and the principal competing countries. 
When he signed the Tariff Act of 1922 President Harding, 
commenting only on the elastic section, used these words: “ I 
do not know how many of you are in accord with me about it, 
but if we succeed, as I hope we will, in making effective the 


1“We do not seek a selfish aloofness, and we could not profit by it, 
were it possible. We recognize the necessity of buying wherever we 
sell, and the permanency of trade lies in its acceptable exchanges. 
In our pursuit of markets we must give as well as receive. We can 
not sell to others who do not produce, nor can we buy unless we 
produce at home.... 

“Doubtless we are justified in seeking a more flexible policy than 
we have provided heretofore. I hope a way will be found to make 
for flexibility and elasticity, so that rates may be adjusted to meet 
unusual and changing conditions which can not accurately be anti- 
cipated. There are problems incident to unfair practices, and to ex- 
changes which madness in money have made almost unsolvable. I 
know of no manner in which to effect this flexibility other than the 
extension of the powers of the Tariff Commission, so that it can 
adapt itself to a scientific and wholly just administration of the law. 
...+ The plan is feasible, and the proper functioning of the board 
would give us a better administration of a defined policy than ever 
can be made possible by tariff duties prescribed without flexibility. . . . 
A rate may be just today, and entirely out of proportion six months 
from today. If our tariffs are to be made equitable, and not neces- 
sarily burden our imports and hinder our trade abroad, frequent 
adjustment will be necessary for years to come.”—Message to Con- 
gress, Dec. 6, 1921. 


? Rates assessed on American valuation can not be increased. 
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elastic provisions of this bill, it will be the greatest contribution 
toward progress in tariff-making in a century.” 

The controlling fact in the application of Section 315 is the 
rule laid down by Congress that tariff rates shall equalize “ the 
differences in costs of production”. This rule is to be applied 
in such a way as “to put into force and effect the policy of 
the Congress by this Act intended,” which is “to regulate 
commerce with foreign countries, to encourage the industries 
of the United States, and for other purposes.” In accordance 
with well-known statutory construction this declaration of pur- 
pose merely indicates that Congress desires the Tariff Com- 
mission to apply the cost-of-production rule sympathetically 
and in the light of the general purpose of the act. The test in 
every case is the equalization of costs of production. Much 
pointless criticism has been directed against the “ difference in 
costs of production principle;” in some cases by those who 
believe that the application of such a rule will not give them 
the prohibitive duties which they desire and in other cases by 
those who visualize it as a mathematical formula. 

The legislative history of Section 315 throws some light 
upon the interpretation of the principle of cost of production. 
When the act was first reported by the Committee on Finance 
-of the Senate, the rule fixed was that tariff rates should equalize 
“the differences in conditions of competition in trade in the 
markets of the United States”. During the debate on the 
floor of the Senate it was argued that this rule would not 
stand the test of constitutionality. The more definite rule, 
therefore, of differences in costs of production was substituted. 
At the same time it was recognized that a mere mathematical 
comparison of the costs of particular articles was not the object 
desired and could not be the basis of the fixing of tariff rates 
scientifically. The object aimed at was the measuring of the 
competitive strength of particular industries by means of an 
analysis of the cost of production. In subsection (c), there- 
fore, of the elastic tariff section it was provided that other 
factors such as conditions of production, prices, and other 
advantages and disadvantages in competition should be taken 
into consideration in ascertaining the differences in costs of 
production. 

It has been suggested that the elastic tariff section must, 
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in many cases, fail because of our inability to get satisfactory 
foreign costs. The mere fact, however, that foreign producers 
refuse to furnish costs of production to the Tariff Commission 
can not be permitted to defeat the intent of the law. To admit 
such a possibility would be to invite foreign interests to nullify 
the law whenever they fear a possible increase of the tariff 
rate. Such costs of production as the statute contemplates, 
however, can be obtained fairly from various collateral sources 
even when the direct cooperation of foreign manufacturers is 
absent. 

The cost-of-production rule must be viewed and applied in 
the light of the purpose for which it is laid down. Congress 
will hold the Tariff Commission responsible for developing a 
definition of the costs of production which will make the 
administration of the law successful. 

It should be emphasized, however, that the new system of 
adjusting tariff rates does not stand or fall upon the desirability 
or practicability of the cost-of-production principle. The prin- 
ciple to be applied by the Tariff Commission is a thing distinct 
and apart from the method employed. For the time being 
Congress has fixed the cost-of-production principle as the rule 
for the Tariff Commission to apply. It would seem possible 
for both Democrats and Republicans to agree upon this prin- 
ciple as a basis for tariff-making, but if for any reason, political 
or economic, it becomes desirable subsequently to change the 
rule, this can be done without disturbing the new method of 
tariff-making. There can be no political difference of opinion 
on whether or not the new method of tariff-making is desirable. 
The tariff is always with us. Democrats and Republicans alike 
have enacted tariff laws which either incidentally or avowedly 
protected American industries and provided revenue for the 
Federal Treasury. No sentiment exists in the country for the 
abandonment of a general tariff. It should be possible, there- 
fore for all political and economic interests in the country to 
agree on having particular rates in the tariff law fixed on the 
basis of judicial procedure, and the political controversy, if 
any, can be waged over the principle which the Tariff Com- 
mission and the President are to apply. 

The scope of Section 315 has from the beginning been recog- 
nized as being all-inclusive. In reporting the bill to the Senate 
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the Committee on Finance, following the suggestion made by 
the President in his message of December 6, said that the Com. 
mittee had provided in the bill a section authorizing the Presj- 
dent “‘ to modify tariff rates either upward or downward, with. 
in prescribed limits and in accordance with definite rules laid 
down by Congress, so that the rates may at all times conform 
to existing conditions,” * i. e., so that rates in the act may at 
all times equalize differences between costs of production in the 
United States and in the principal competing countries. 

Few precedents exist to guide the Tariff Commission in the 
details of administration. If the law is approached unsym-. 
pathetically, or in a partisan spirit, many excuses can be found 
for limiting the Commission’s activities and imposing qualifica- 
tions on its jurisdiction. Nothing in the law indicates that 
it was intended to be an emergency measure or that the Com- 
mission is limited in its investigations for the purposes of 
Section 315 to those cases in which interested parties may 
have filed applications in accordance with the order of 
the President dated October 7.7, An effort was made to limit 
the Commission to proceeding only in the case of applications 
filed by interested parties, but this contention was untenable 
from the first. It not only had no basis in the law, but it 
implied that a mere suggestion from some outside party could 
set in operation the machinery of the Commission, whereas the 
Commission itself with all its opportunity for gathering facts 
could not institute investigations for the purposes of Section 
315. This question came before President Harding on April 
20, 1922, and as a result he issued a statement in which he de- 
clared that the Commission may under the Executive Order 
of October 7 limit the scope of an investigation or broaden 
it to include related subjects, and in addition that the Com- 
mission may, after conference with the President, initiate, even 


1 Report of the Finance Committee to Congress, 67th Congress, 
2nd Sess., Report No. 595. . 

2The Executive Order of Oct. 7, 1922 reads as follows: “It is 
ordered, that all requests, applications, or petitions for action or relief 
under the provisions of Sections 315, 316 and 317 of Title III of the 
Tariff Act approved September 21, 1922, shall be filed with or referred 
to the United States Tariff Commission for consideration and for such 
investigation as shall be in accordance with law and the public interest, 
under rules and regulations to be prescribed by such Commission.” 
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in the absence of an application, formal investigations for the 
purpose of Section 315. This was a recognition of the fact 
that the Commission’s jurisdiction extends to all ‘“ rates speci- 
fied in Title I” of the Tariff Act of 1922, and that Congress 
had taken over the Tariff Commission with its plenary investi- 
gatory powers to assist the President in performing the duties 
placed upon him. On other occasions, President Harding 
recognized the broad interpretation of the elastic tariff pro- 
vision. He stated in one of his messages to Congress that the 
law itself ‘‘ admits either the possible fallibility of rates or their 
unsuitableness to changing conditions.” * That is, he believed 
that the Tariff Commission’s jurisdiction extended to cases in 
which Congress, not having sufficient information, failed to 
fix the rates at the point where they would equalize differences 
in costs of production and also to the adjustment of rates made 
necessary by subsequent changes in economic conditions in the 
United States and in competing foreign countries. 

The elastic tariff section has been attacked by certain minori- 
ties on the ground that it leads to business instability. This 
charge is contrary to fact. The thirty or more investiga- 
tions which the Tariff Commission is now conducting have 
not caused instability in the industries investigated. Never- 
theless, this charge has been made so insistently by certain 
groups which for selfish reasons wish certain tariff rates to 
remain as they are that it calls for some explanation. These 
groups represent economic partisanship in its extremest form. 
They are organized not primarily to present information in 
accordance with the law but for the purpose of keeping the 
tariff in politics. They have opposed even the beginning of 


1“ The framers of the law (Tariff Act of 1922) made provision for 
a certain flexibility of customs duties, whereby it is possible to readjust 
them as developing conditions may require. The enactment has im- 
posed a large responsibility upon the executive, but that responsibility 
will be discharged with a broad mindfulness of the whole business 
situation. The provision itself admits either the possible fallibility of 
rates or their unsuitableness to changing conditions. I believe the 
grant of authority may be promptly and discreetly exercised, ever 
mindful of the intent and purpose to safeguard American industrial 
activity, and at the same time prevent the exploitation of the American 
consumer and keep open the paths of such liberal exchanges as do 
not endanger our own productivity.”—Message to Congress, December 
8, 1922. 
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investigations. They argue that every presumption exists 
against ordering an investigation and that no investigation 
should be instituted until there is a fair presumption that the 
results will be satisfactory to the particular producers inter- 
ested in the tariff rate affected.* 

Pleas of this character for stability are not sincere. They 
are merely efforts to gain a temporary security through main- 
taining the existing tariff structure. In cases, however, where 
through the lack of knowledge a sincere apprehension exists, 
the situation may be met by a frank statement of the Tariff 
Commission procedure. The extraordinary powers imposed 
upon the President might, if the law permitted (which it does 
not), result in sudden changes in the tariff before the business 
world had an opportuniy to adjust itself to the changes. A 
well-defined procedure however, has been established both in 
the law and in the rules adopted by the Commission itself. 
The law provides that all investigations to assist the President 
in exercising the powers given to him to change rates of duty 
and to change classifications are to be made by the United 
States Tariff Commission and that no proclamation is to be 
issued by the President until after an investigation has been 
made by the Tariff Commission. The law, furthermore, pro- 
vides for a public hearing of which reasonable notice shall be 
given and at which all parties interested are to be given oppor- 
tunity to be present, to submit evidence, and to be heard. The 
Commission’s rules provide for at least thirty days’ notice of 
this hearing and the law provides that after the Tariff Com- 
mission has reported to the President and the President has 
issued his proclamation, the change in rates shall not go into 
effect for thirty days. The Tariff Commission’s investigations 
are in all cases conducted with care both in the United States 
and in foreign countries; and in each case prior to public hear- 
ings the interested parties are given a statement of the results 
of the Commission’s investigations in as much detail as possible 
without disclosing trade secrets and processes which are pro- 
tected by the law. The care with which the Commission’s 


1 These observations obviously do not apply to the numerous com- 
mercial bodies and trade associations whose cooperation in organizing 
trade and production data the Tariff Commission not only profits from 
but welcomes. 
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investigations are carried out is illustrated by the thirty or 
more investigations now in progress by the Tariff Commission. 
The most important of these investigations are those conducted 
into the cotton-hosiery industry, the sugar industry, the wheat- 
growing industry, the plate-glass industry, the lace industry, 
and a number of important chemical products. In all of these 
investigations ordered by the Tariff Commission the result has 
not been instability but the investigations themselves have con- 
tributed to business stability in the industries affected.’ 

The mere instituting of an investigation raises no presump- 
tion either for or against existing tariff rates, but the data ob- 
tained give the President a basis upon which he can keep the 
tariff structure adjusted in accordance with the principle laid 
down by Congress. Genuine business stability will come only 
through a real examination of the facts in particular cases 
and the actual adjustment of tariff rates on the basis of scien- 
tifically compiled records submitted by the Tariff Commission 
to the President. The Tariff Commission will soon begin to 
recommend to the President the adjustment of tariff rates by 
means of proclamation. Those interests not pleased with our 


1“Tn some quarters in the United States a loud and prolonged pro- 
test is going up against the flexible tariff, and in some cases there is 
coupled with it a protest against the United States Tariff Commission 
for doing what it is required by law to do. . . . Some of the rest of us 
want to do a little arguing on the other side. It is hard to see, under 
the safeguards which the Act of 1922 contains, and with full regard to 
the tender care for equalizing costs of production here and abroad, 
which is exercised by the Act itself, how this ruin of American indus- 
tries by the operation of Section 315 can possibly take place. Some 
of our great industries have invited the investigation and have toler- 
ated the investigators without disaster. It was the feeling of the 
Chamber’s committee in 1921 that undergoing a general tariff revision 
was about as unsettling for business as anything that could take place. 
... It was our belief then, and it is my belief now that flexibility in 
tariff rates, when properly safeguarded, is a real assurance of stability 
rather than of instability. . . . If the American public is to get the full 
benefit of the flexible tariff, it seems to me that it is up to the com- 
mission to keep an eye open for changing circumstances, and changing 
conditions that are affecting American industry, and to take steps to 
investigate those cases, on its own initiative. ... For my part, I be- 
lieve flexible tariff rates offer a big advantage for American business, 
and I hope that the United States Tariff Commission will prove that 
it is capable of handling this job given it by Congress."—Mr. Harry 
A. Wheeler, U. S. Chamber of Commerce, in Nation’s Business, No- 
vember, 1923, p. 25. 
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decisions will direct their attacks against us. The perpetua- 
tion of the Commission will be a test of whether scientific 
methods can be introduced into a field of a highly controversial 
character and whether semi-judicial procedure can be applied 


in the problem of adjusting and perfecting the tariff structure 
of the country. 

The Senate Committee understood the real basis of stability 
when it said (67th Cong. 2d S. Report No. 595) that the 
flexible tariff would contribute “ to tariff stability by prevent- 
ing the accumulation of cases which ultimately force the up- 
heaval of a general tariff revision.” * It is shortsighted to 
purchase temporary economic stability at the expense of sub- 
sequent political instability, for as the Senate Committee sug- 
gested, if the defects of the Tariff Act are not corrected from 
time to time, the result will certainly be a general revision of 
the tariff by a political campaign and congressional action. 
Business needs hardly to be reminded how such procedure 
contributes to business instability. It is not only that revising 
all rates together has widespread economic effects, but that 


1Senator Reed Smoot, speaking in the Senate, April 24, 1922, 
elaborated this point: “I believe some misconception exists concern- 
ing the effect of the elastic-tariff provisions on business. The fear 
has been expressed that they will result in a degree in uncertainty to 
business. An appreciation, however, of the way in which the elastic 
tariff will operate should remove doubt upon this point .. . the Tariff 
Commission ... will establish rules and regulations under which 
requests for changes in rates and classifications may be filed. In the 
proceedings which follow interested parties will have ample oppor- 
tunity to be heard both in the presentation of testimony and in argu- 
ment. The final decision in every case will rest upon a well-consid- 
ered record. The mere investigation of cases of possible tariff 
changes should have no disturbing influence upon industry and trade, 
but, on the contrary, the adjustment of tariff rates from time to time 
should have a stabilizing influence and prevent the accumulation of 
cases which ultimately forces the upheaval of a general tariff revision. 

“Those who urge that the elastic tariff would result in instability 
apparently assume that the President would make changes in the tariff 
which are not justified by the facts. The principle laid down in the 
bill for the determination of the rates of duty is definite, and limits 
are fixed within which the rates may be changed either upward or 
downward. I think it can safely be assumed that the detailed infor- 
mation obtained through investigations by experts will never be so 
grievously at fault as to lead the President to proclaim changes in 
tariff rates which would work serious or permanent damage to an 
American industry.” 
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business has every reason to fear that in the hurry and tur- 
moil many rates will not be accurately adjusted. The true 
road to tariff stability lies in the adjustment of tariff rates 
from time to time as appears necessary in the public interest 
from investigation ordered upon applications by interested 
parties and upon surveys made by the experts of the Tariff 
Commission. 

In the Commission today we are engaged in the task of 
laying the foundations of an institution. President Harding 
himself realized the institutional value of the new method of 
tariff-making. The elastic tariff provision in its early legis- 
lative stages did not specify the Tariff Commission as the 
government agency which was to make the investigations upon 
which the President based his action. On August 11, 1922, 
President Harding wrote Senator McCumber as follows: “I 
think we ought to make the Tariff Commission all that it is 
designed to be—the agency for scientific investigation and the 
source of dependable information on all tariff problems. In 
view of the fact that Congress in providing for flexibility must 
bestow some exceptional powers upon the President, I should 
very much prefer that in the same act the Congress definitely 
name the Tariff Board as the source of information and recom- 
mendation upon which the President may proclaim changes in 
rates of duty.” 


1 President Harding’s letter to Senator McCumber of Aug. 11, 1922 
is as follows (See Congressional Record, Aug. 11, 1922, p. 12245): 


The White House, 
Hon. P. J. McCumber, Washington, August 11, 1922. 
United States Senate, Washington, D. C, 
My dear Senator McCumber: 

I need not repeat to you what I have said personally and what I 
have conveyed officially in a message to Congress, how deeply I am 
interested in the provision for flexibility in the tariff bill, which is now 
under consideration in the Senate. It has seemed to me that the vary- 
ing conditions in the world and the unusual conditions following the 
World War make it extremely essential that we have this means of 
adapting our tariffs to meet the new conditions. Moreover, I believe 
it is a highly constructive and progressive step in retaining the good 
and eliminating the abuses which grow up under our tariff system. I 
think we ought to make the Tariff Commission all that it is designed 
to be—the agency for scientific investigation and the source of de- 
pendable information on all tariff problems. 

In view of the fact that Congress in providing for flexibility must 
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Just a word by way of summary. Tariff stability does not 
consist in the perpetuation of the status quo. Not only was 
this not the principle on which the Tariff Act of 1922 was 
framed, but it can not under our system of government suc- 
ceed. Insistence upon existing tariff rates coupled with a re- 
fusal to examine the items and schedules in which the public 
is vitally interested would mean, as the Senate Finance Com- 
mittee pointed out, “the accumulation of cases which ulti- 
mately force the upheaval of a general tariff revision.” Buta 
general tariff revision is not the road to stability. Nothing 
could be more disturbing to the country’s economic life (for 
which both the producer and consumer must pay) than an- 
other attempt by Congress over a period of a year or eighteen 
months to fix rates on each of the thousands of items in the 
tariff act. 

Tariff stability will result from the firm establishment of a 
system which, while reserving to Congress the power to fix 
the rule of tariff-making, delegates to the President and the 
Tariff Commission the power to find the facts and to apply the 
rule to them in particular cases, and such tariff stability will 
continue only when and so long as rates are actually changed 
both upward and downward so that the tariff structure will at 
all times conform to existing conditions. The road to tariff 
stability lies, then, through the Tariff Commission—operating 
free from partisan influence and in accord with well-defined 
procedure. The confidence of producer and consumer alike 
in the Commission is essential to success and this confidence 
will result only from an insistence upon the institutional char- 
acter of the Tariff Commission and an actual adjustment of 


the tariff structure whenever it appears necessary from the 


scientifically prepared reports of the Commission. 


bestow some exceptional powers upon the President, I should very 
much prefer that in the same act the Congress definitely name the 
Tariff Board as the source of information and recommendation upon 
which the President may proclaim changes in rates of duty. If the 
power to modify rates were given to the President, I should immedi- 
ately proclaim the Tariff Board as the agency of investigation and 
recommendation, because the President could not deal with the situ- 
ation in any other practical manner. I think it more seemly, there- 
fore, to have the Congress definitely designate the Tariff Board as the 
agency to be employed by the President in the exercise of Executive 
power which it is proposed to bestow. 
Very truly yours, 
(Signed) Warren G. Harding. 
[598] 


OUR FOREIGN TRADE SITUATION 


JACOB H. HOLLANDER 
Professor of Political Economy, Johns Hopkins University 


its own chronology. In a different sense from “ geo- 
logical time”, but with the same disregard of the 
secular calendar, it is possible to speak of ‘‘ economic time ”’. 

The pre-industrial period spans centuries but its economic 
stagnancy divests the mere spread of real meaning. On the 
other hand, the single generation in the sixteenth century in 
which the stream of precious metals from the New World first 
poured into Europe, the few decades of the closing eighteenth 
century in which technical invention and scientific discovery 
ushered in modern capitalism—make up epochs far and away 
more extended than their sheer duration. 

Economic history thus resolves itself into a logarithmic 
chart in which intervals figure large or small, according to 
relative degree of progression rather than to proportionate 
duration. 

Some such reminder is needed in facing our present-day 
commercial problems. In nine years, the place and part of the 
United States in international trade has undergone successive 
changes with a swiftness and of a magnitude that are fairly 
staggering. 

In 1914 we were a debtor country, owing the world between 
four and five billion dollars. For forty years before our 
foreign trade had shown an excess of exports—to an average 
annual amount, during the latter half of this period, of nearly 
one-half billion dolars. This excess of what we sold over 
what we bought was absorbed in so-called “ invisible imports ” 
—interest on our foreign borrowings, immigrant remittances, 
tourist expenditures, and ocean freights. Not only were we 
in debt to the world, but we were increasing that debt despite 
our large excess of exports. 

The four and a half years of war effected changes without 
parallel in the history of commerce. From 1914 to 1919 we 
exported more than we imported, by an annual excess of nearly 

[599] 


Pic one a economy like natural science has, at periods, 


| 
4 
i 
| 
| 


64 ECONOMIC POLICIES SINCE THE ARMISTICE [Vou xX 


five times the corresponding balance in the pre-war years, 
It was this excess which brought us back two billions of the 
American securities owned abroad, which added one billion 
to our stock of gold, which took care of ail invisible imports, 
and yet left the world in our debt—in the form of public 
and private loans—by nearly nine billion dollars. 

In a commercial sense 1920 and 192I were war years. Our 
exports went actually above the war average and our imports 
although notably greater still left us with an annual excess 
of more than two and three-quarter billions. The same pro- 
cess of absorbing this “ balance” continued: we bought back 
more of our securities, we added to our stock of gold, we 
provided for our invisible exports—and we exported capital 
in the form of public and private loans. 

The turn of the wheel came in 1922. The volume of our 
merchandise commerce shrank to fifty-five per cent of the 
two preceding years. But whereas our exports were cut in 
half, our imports declined only forty per cent. The result was 
to reduce the excess to a figure colossal indeed in pre-war 
terms, but only forty per cent of the preceding year. 

This tendency proceeded with astonishing velocity in 1923. 
Exports remained relatively stationary; imports increased 
some forty per cent—with the result that the year’s excess of 
exports ($176,000,000) was reduced to the lowest figure since 
1896. Taking merchandise, gold and silver combined, there 
was an actual excess of imports over exports ($68,000,000) — 
the first import balance since 1893. The early months of the 
present fiscal year have shown some correction of this extreme 
tendency. 

It is thus apparent that the phrase somewhat lightly em- 
ployed since the early part of the war—‘the United States 
has passed from a debtor to a creditor nation ’—now presents 
itself as a reality. Instead of sending the world more than 
we receive from it—the balance being a manner of debtor's 
tribute—we have added to our traditional activity as producer 
the new role of rentier, gathering in from the four quarters 
an annual import balance for which we give a creditor's 
acknowledgment instead of delivering payment in kind. 

Economic opinion shifts slowly and a vague uneasiness sur- 
vives at the passing, even the shrinkage, of a so-called favor- 
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able balance of trade. Tracing back to the popular over- 
estimate of the tactical value of gold imports at a period when 
the world was slowly awakening from feudal torpor into con- 
scious nationalism—this inherited prepossession is strength- 
ened in the United States by the memory of a bimetallic mone- 
tary standard—sensitive to a degree to the international gold 
movement. 

But economic philosophy speaks here with definiteness. 
Commercial nations are debtor or creditor. A creditor will 
habitually import more than it exports—taking the uncovered 
excess as its service payment for capital advances or accumu- 
lated credits. It may consume some part of this balance in 
“invisible imports”; it may elect to take part discharge in 
gold; it may resume or continue the process of capital advance. 
But the very term “ creditor nation” implies the tendency to 
an excess of imports. 

And yet the economist has been taught by hard experience 
to be chary of brushing aside a popular conviction. The voice 
of the people is here no more than elsewhere sanctified. But 
it is likely to echo, perhaps magnify a half-truth—and it is 
both sound principle and wise policy that account should be 
taken of this. 

The clue to that element of truth in the popular uneasiness 
at the shrinkage — or passing — of our so-called favorable 
balance of trade lies in the catacylsmic abruptness with which 
the transition from debtor to creditor occurred. What in 
England spread over a generation and in Holland a century 
—circumstances accomplished in the United States in a half- 
decade. 

An economic society which has developed life and form as 
a producer of an exportable surplus—first in discharge of its 
debtor service and then, under unparalleled stimulation, in 
cancellation of its debt and in accumulation of great credit 
resources—cannot, without the stress of readjustment, accom- 
modate itself to the new office. 

For a generation before the war our agriculture and our 
industry were called upon to provide the export balance with 
which our invisible imports were paid. During the war im- 
perious requirement made Europe, and later ourselves, a limit- 


less buyer at inflated prices, and the response in agriculture 
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and in industry was bounded only by maximum productivity, 
But both conditions have now changed. Our invisible imports, 
more than covered by our invisible exports incident to a credi- 
tor position, no longer require merchandise exports. The 
world’s war needs have passed and resumption of pre-war pro- 
duction and foreign restraint in import expenditure have suc- 
ceeded. An export surplus is neither demanded by a debtor 
situation, nor compelled by war necessities. 

And yet economic stability in the United States is threatened 
by shrinkage in our merchandise exports—indeed by any arrest 
of increase. I do not refer of course to the painful readjust- 
ment from war-time demand. There is no escape from the 
distress incident to economic immobility. Those areas of our 
economic life—agriculture, extractive industry, even sections 
of industry—which expanded under the lure of urgent demand 
and inflated prices and have been unable or unwilling with the 
passing of that momentary phase to resume a normal beat, will 
continue to suffer the malaise of gradual recuperation. 

But this readjustment once effected—what of the future? 
Is our agriculture and our industry to find markets abroad 
only to the extent of an import equivalent? Is there to be no 
counterpart for the pre-war excess of exports over imports— 
the so-called “ favorable balance?’’ Do we thus face definite 
check upon quantity production, lessened unit cost, industrial 
expansion and most of all, agricultural recovery and progress? 

It seems to me there is no such necessity and that clearly 
defined avenues of escape lie open. 

In the first place relief will be afforded by an absolute in- 
crease of exports and not merely by a relative excess over 
imports. There need be no return of the old-time “ favorable 
balance’”’ provided the magnitudes themselves increase. An 
increase in our imports, consequent upon domestic stability, 
wise tariff legislation, intelligent taxation, will pari passu 
induce increased exports. 

In the second place, there will be increasing assumption 
of our creditor réle. Instructed, perhaps chastened by the 
ventures of 1919 and 1920, our enterprisers will sanction that 
extension of credit and export of capital to foreign markets 
which is the ordinary function of an intelligent creditor. 


Finally, world recovery will proceed. Just as the waste 
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places of the Old World are again seeing ripened harvests, so 
the age-long processes of saving, capital formation, investment 
transfer will proceed. Seen first in resumption of purchasing 
power, it will later manifest itself in investment transfer and 
increase in the volume of our invisible imports—with cor- 
responding reflex upon export demands. 

I have said nothing of a last possibility—gold imports. Not 
because it is the least likely, but because it seems to me the least 
desirable. Like a later-day Croesus, we have parted with our 
wares for a flow of the precious metal—and our store has 
become mighty. But a nation as an individual—even though 
in a different sense—may be “ gold-bricked”’. Long since- 
in excess of our domestic needs — monetary or industrial. 
—this golden stream has been welcomed by us in the implicit 
faith that when the day of rehabilitation dawned, the world- 
old monetary habit would assert itself and European currencies 
would be reconstructed on the old lines. May I at least ven- 
ture a caveat as to the certainty of this? Much water has 
passed under the monetary bridge since 1914. Gold stand- 
ards abroad we shall doubtless see again. But gold standards 
need not be gold currencies, and need not of necessity demand 
vast stocks of gold, impounded or current. A century ago, 
Ricardo’s “‘ economical and secure currency ’”’ paved the way 
for England’s return from the inconvertible paper of the 
Napoleonic contest to resumption of monetary stability—this 
with neither a gold hoard nor a gold currency. 

It would be a curious duplication of our Midas-like mone- 
tary experience, if having been afflicted in the last generation 
with a useless stock of silver, we should in this be burdened: 
with a needless hoard of gold. 

In any event we may properly pause in our present gold 
accumulation. If Europe is to be an eventual user, we have 
no desire to make its task more burdensome. If it is not, all 
the more reason for restraint in our acquisition. 

In a word, we may face the future undismayed. Our réle 
in the world’s commerce has changed abruptly—and the dis- 
comforts of transition have not entirely passed. But beyond ; 
the turn lie the possibilities of economic growth and social 
prosperity, if we will but meet the new needs with courage. 
and wisdom. 
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THE TARIFF IN RELATION TO AGRICULTURE 
AND FOREIGN TRADE’ 


BENJAMIN M. ANDERSON, JR. 
Economist, Chase National Bank, New York City 


The Bankers and the Tariff 


HERE has been a great change in opinion in banking 
circles throughout the country in recent years regard- 


ing the tariff. This has been manifest, not only in 
expressions by individual bankers and banking institutions, 
but even in statements by the Economic Policy Commission 
of the American Bankers’ Association. It seems to me inter- 
esting to analyze some of the circumstances connected with 
the banker’s day-by-day work which have made him especially 
sensitive and alert in detecting the changed economic conditions 
which make a moderate tariff policy vitally important today. 

First of all, perhaps, is the banker's experience in meeting 
his obligations day by day at the clearing house. His reali- 
zation that debits must be met by. credits, if embarrassment 
is to be avoided and a sound position maintained, enables 
him to see, incidentally, the truth of the proposition that 
exports must be paid for by imports, and that a country which 
wishes to sell abroad must also be willing to buy in foreign 
countries if foreign trade is not to result in credit congestion 
and reaction. 

As an abstract proposition, this is readily recognized by 
any banker. He knows that daily debits against deposit ac- 
counts must be roughly matched by daily deposits, if he is 
not to be embarrassed through the draining away of his liquid 
assets, and he knows also that if his customers do not have 
receipts from sales which offset their expenditures for pur- 
chases during the life of the loans which he has made them, 
they cannot pay their loans at maturity. At best, this means 
frozen loans, inability to lend adequately to other customers, 


1 Also issued in pamphlet edition as vol. iii, no. 5, The Chase Economic 
Bulletin. 
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and drains on his reserves. At worst, it means bankruptcy 
for customer and banker, and losses for depositors. Every 
banker knows, therefore, that ebb must be matched by flow, 
that outgo must be matched by income, that purchases must 
be offset by sales, and it is easy for him to bring into this 
general scheme of thought the proposition that exports must 
be paid for by imports. 

The matter is more vitally and concretely seen by bankers in 
the great financial centers. They have seen, for a period of 
nine years, an excess of exports going out, unmatched by 
imports, unmatched even by the so-called “invisible” items 
of immigrants’ remittances, shipping services, and the like. 
They have seen, consequently, the piling up of an ever-grow- 
ing debt of foreign countries to the United States, not pri- 
marily to banks, but rather to investors, exporters, foreign 
exchange speculators, etc. They have labored with the prob- 
lem of getting this debt into the most acceptable form; namely, 
funded debt in the form of long-time foreign securities. They 
could see very clearly the connection between the vast un- 
funded debt of Eurove to private creditors in the United 
States and the credit congestion and disorder of 1920. They 
have studied anxiously the problem of how Europe could 
ever pay her debt, and it has become increasingly clear to 
them that she can pay it only if she is allowed to send goods 
here, sell the goods in our markets, and turn over the pro- 
ceeds in dollars to her creditors here. It is increasingly clear 
that the present excessive tariff rates constitute a hurdle so 
high that Europe would have the gravest difficulty in making 
large payments here, even if she were otherwise in a position 
to undertake it. 

The bankers have seen Europe’s effort to pay this debt with 
gold. They have seen, roughly, two billion dollars in gold 
come into the country during the past nine years, representing 
the draining away of Europe’s liquid assets, on the one hand, 
and the creation of a vast “‘ dead asset” in the vaults of our 
Federal Reserve banks, on the other hand. The banker has 
few illusions as to the significance of gold. He knows that an 
inadequate stock of gold is embarrassing in the extreme, lead- 
ing to exaggerated money rates, timidity if not disorder in 
the money markets, depression in industry, etc., but he also 
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knows that for a country to carry an excess of gold is both 
wasteful and dangerous. Gold is a tool of trade. It is an 
expensive tool. Gold bears no interest. When it is accumu- 
lated in excess of the need, it involves a waste of capital, 
The United States would be very much better off today, for 
example, if we had a billion and a half dollars less of gold 
in the country and instead had a billion and a half dollars 
more of housing facilities in our congested cities. The United 
States would also be better off if the countries of Europe had 
a billion and a half dollars of our gold as a basis for the 
restoration of sound currency and liquid credit position. 

The banking fraternity is also acutely sensitive to the positive 
dangers of having this vast excess of gold on our hands, from 
the standpoint of its influence upon our credit policy. After 
nine years of war, waste, and demoralization, capital is scarce 
in the world, meaning by capital the accumulated excess of 
production over consumption. The natural remedy for a 
situation of this sort is higher interest rates which lead, on 
the one hand, to economy in the use of such capital as exists, 
and which, on the other hand, encourage and reward saving 
and investment. Our great excess of gold, however, creating 
an excess of money-market funds, has masked the underlying 
shortage of real capital, and has tempted us to use, to much 
too great an extent, money-market funds for long-term in- 
‘vestment purposes, incidentally holding down interest rates 
‘in the long-term investment market also. A similar situation 
from a very different cause is found in many European money 
markets because of trade stagnation in some countries, and 
because of the abandonment of gold and the substitution of 
a flood of paper money in other countries. Discount and long- 
time interest rates are too low in many of these countries also, 
again discouraging thrift and saving and encouraging the 
diversion of money-market funds to capital purposes. 

The experience of the banker, therefore, in the realistic 
handling of gold as a tool, tends to free him from popular 
illusions which look on gold as the only form of wealth, and 
which measure a country’s prosperity by the volume of its 
gold accumulation. The banker no longer believes that the 
primary purpose of foreign trade is to send out goods and 


bring in gold. He knows that the primary purpose of foreign 
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trade is to send out goods which we produce in excess, in 
order to pay for goods which we produce inadequately or 
not at all. 

Finally, the banker’s training enables him to see the effects 
of the tariff upon business as a whole in a way that few busi- 
ness men, as business men, can see it. The banker does not 
deal with a single industry. He deals with all the interests 
of the community. His prosperity is not bound up (barring 
the case of the banker in a one-industry town) with a single 
trade, but rather he is most prosperous and most safe when 
there is a sound balance among all the various activities of 
his community. Feverish prosperity on the part of one inter- 
est, with depression on the part of others, is not a satisfactory 
situation for a banker to deal with. He prefers a situation of 
balance in which all are thriving. It gives him no satisfaction 
to see one industry stimulated by a tariff if, at the same time, 
he sees that same tariff hampering and cutting under the pros- 
perity of other industries, raising their costs and hampering 
their trade. He gets slight satisfaction from the higher prices 
which one industry may receive as a result of a tariff if, at 
the same time, he sees another industry unable to market its 
goods in a foreign country because that country no longer has 
means of making payments in the United States through ex- 
ports to us. He cannot rejoice with Customer A, who re- 
ceives a higher price for a basic raw material as a conse- 
quence of the tariff, if Customer B, having to pay that higher 
price, finds his costs increased, and so must surrender his 
foreign market to foreign competitors not thus handicapped. 

The banker in the financial centers, moreover, dealing with 
banks and businesses in all parts of the country, and seeing 
the interrelations of businesses with one another and with 
businesses in foreign countries, is enabled to grasp more 
readily than most business men the generalizations of the 
economist regarding industrial equilibrium and regarding the 
essential connection of production and consumption. His 
training enables him to see the fallacy of the argument which 
looks upon markets as fixed and limited in absorbing power. 
He realizes that if one section of the country or a foreign coun- 
try has expanding markets and expanding production, this, 
so far from limiting the ability of other parts of the country, 
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other countries, or other industries to sell, rather gives them 
better opportunities to sell. Prosperity in the South means 
better markets for the manufacturers, fertilizer companies, and 
other industries in the North. Prosperity in India quickens 
trade in Manchester and New England. Prosperity in Man- 
chester quickens trade in the Argentine, in Georgia, and in 
Montana. The markets of the world are not a fixed quantity; 
rather, if sound equilibrium can be maintained, they may ex- 
pand together, stimulating one another. If one country in. 
creases its production and expands its markets, it also increases 
its buying power for the products of other countries. 

Where individual merchants or manufacturers, therefore, 
may be apprehensive, and are apprehensive in certain cases, 
of what may happen if Germany should be restored to pro- 
ductive efficiency and should increase its exports of goods, and 
are wondering whether still higher tariffs against German 
goods should not be erected, banking opinion leans to the view 
that the best thing which could happen to the world would be 
the restoration of production and exports from Germany and 
from Europe as a whole, the restoration of a circle of trade 
which would stimulate activity in all countries. 


Depreciating Currency and International Competition 


The rapid depreciation of the German mark, manifesting 
itself first in the foreign exchange markets and then more 
slowly in the domestic German labor and commodity markets, 
made it possible, for considerable periods, for certain German 
specialties to be marketed abroad in England, the United 
States, and other countries, at figures lower than cost of pro- 
duction in the countries where the goods were sold. The 
extent of this was not great. The following figures, issued 
by the United States Government, of our export and import 
trade, dealing with Germany, show that, during the whole of 
this period, we exported very much more to Germany than 
we received from her. Rapidly depreciating currency is so 
demoralizing to production in general that its net effect upon 


a country’s export trade is distinctly bad. 
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TRADE OF THE UNITED STATES WITH GERMANY 


(In thousands of dollars) 


Year Exports to Germany Imports from Germany 
92,762 10,608 
316,114 117,493 
Nine months, 1923 ....... 223,530 118,509 


British Government figures of exports and imports with 
Germany during the same period are as follows: 


TRADE OF THE UNITED KINGDOM! witH GERMANY 2 


(In thousands of pounds sterling) 


Period 1913 I919 1920 1922 
Quarter ended March 31: 

Exports to Germany ....... 9,077 4,690 4,130 5,410 8542 

Imports from Germany .... 19,220 2 4,123 8024 5,475 8,643 
Quarter ended June 30: 

Exports to Germany ....... 9,885 3.424 6021 2,828 8821 12,255 

Imports from Germany .... 19,860 8 7,773 3,771 6,540 8,287 


It will be noted from the above figures that British exports 
to Germany have been increasing since 1921 and are now well 
above imports. This is a reversal of the prewar relationship, 
when imports from Germany were twice as large as exports 
to that country. 

Individual German exporters have had no disposition to 
give their goods away. They have usually sold them for as 
high prices as they could get, undercutting where it was neces- 
sary to do so to get markets, but none the less have behaved 
as intelligent merchants, getting the best prices that they could. 
The most dramatic individual cases appear to have arisen 
when American importers themselves bought goods in German 
domestic markets and brought them in. None the less, during 
the transition period, while the mark has been having its 
colossal fall, German internal costs have not risen so rapidly 
as the external value of the mark has fallen. There are in- 


1 The term “ United Kingdom” after the first quarter of 1923 does not 
include the Irish Free State. 
2 Figures for 1913 include Alsace-Lorraine. 
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dications in recent weeks that the demand of German laborers 
for wages on a gold basis has led to a sudden rise in gold costs 
in Germany and to a concomitant great increase in unemploy- 
ment. The phenomenon could be, at best, a temporary one, 
lasting only so long as external depreciation moved more 
rapidly than internal depreciation of the paper money. Dur- 
ing this period, however, great fears were expressed by British, 
French, and American business men in certain lines. 

Today the French franc is more depressed abroad than it 
is at home, with the result that the average of French wages 
and prices expressed in gold is lower than gold wages and 
prices in Great Britain and the United States. Figures, issued 
by the Federal Reserve Board, for comparative gold prices 
of commodities in the three countries appear below. 


INTERNATIONAL WHOLESALE PRICE INDEX 
(Federal Reserve Board) 


CONVERTED TO GOLD BASIS 


Date United States England France 
Ee 248 237 201 
cd os deb 165 156 131 


This discrepancy is due primarily to the fact that internal 
depreciation in France has not yet caught up with external 
depreciation. It is again a temporary phenomenon. British 
business men, however, are today expressing grave concern 
about this, feeling that they cannot compete with French goods 
produced under these circumstances. The British Govern- 
ment figures, regarding exports and imports with France 
which follow, do not appear to justify grave fears on this 


point, but there are individual cases which occasion disquiet. 
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TRADE OF THE UNITED KINGDOM! witH FRANCE 2 


(Jn thousands of pounds sterling) 


Period 1919 1920 I92I 1922 1923 
Quarter ended March 31: 

Exports to France ....... 7,509 40,706 40,923 13,766 12,492 13,032 

Imports from France .... 11,903 8,604 19,272 13,018 11,162 13,316 
Quarter ended June 30: 

Exports to France ...... 7,359 34.355 34,046 7,083 12,632 13,946 

Imports from France .... 12,025 11,190 21,572 15,328 12,152 13,713 


It will be noted from the above figures that United King- 
dom exports to France about balance imports from that coun- 
try during 1923, the exports for the second quarter of 1923 
being slightly above imports. In 1913, it will be seen, 
British exports to France were only 62% of the imports from 
that country. The value of goods imported from France 
has not much increased over 1913, in spite of higher prices, 
whereas exports to France have almost doubled compared with 
1913. The physical quantity of goods imported from France 
has declined compared with the prewar year, whereas the 
physical quantity of exports has increased. 

There are, however, certain imports of manufactured goods 
from France into Great Britain that are irritating and em- 
barrassing British manufacturers. This is especially true of 
manufactures of woolen tissues and of laces. However, the 
volume and importance of these imports are not commensur- 
ate with the attention that they have attracted, and they do 
not bulk large in French and British total trade. For the 
first nine months ending September 30 during the past three 
years, the imports of woolen tissues into England have been 
as follows: 


IMPORTS OF WOOLEN TISSUES INTO THE UNITED KINGDOM 


Nine Months Ended September 3oth. 


Imported from 1921 1922 1923 
stn (sq. yds.) 113,435 336,583 1,036,410 
Jay 6,283,029 7,637,146 11,766,045 
Other Countries ............. 1,440,575 1,781,797 3,830,075 
7,837,939 9,755,520 16,639,430 


1 The term “United Kindgom” does not include the Irish Free State 
after the first quarter of 1923. 


* Figures for 1913 do not include Alsace-Lorraine. 
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During this period, while German currency and finance have 
been collapsing and while French currency and finance have 
been weakening under the pressure of ever-growing public 
debt, many dangerous palliatives have been proposed in a 
spirit almost hysterical. Thus, a year or two ago, certain 
French writers were complaining that their Government was 
not issuing enough bank notes, and that they, consequently, 
were faced with an impossible situation in competing with 
Germans whose Government was more liberal in this matter. 
Serious proposals were made in France that a great increase 
in bank-note issue be made as a means, first, of filling in the 
Government’s deficit, and, second, as a device for stimulating 
trade and raising prices to enable the French producer to 
recoup his costs. There has been grave complaint in England, 
from certain interests, against the sound financial policies of 
the British Government, which hampered British business men 
in competition with French and German business men, with 
the demand that the British Government should emulate 
France in large expenditures of borrowed money, to stimulate 
trade, and should emulate Germany by increasing the volume 
of paper money afloat. 

Throughout Europe, there has been a great recrudescence of 
international trade rivalries, with tariffs and counter-tariffs, 
trade restrictions, and reprisals. In eastern and southern 
Europe, this has gone so far as to create, in many cases, an 
almost hopeless throttling of small countries by one another, 
becoming a vain struggle for a disproportionate share of a 
dwindling trade instead of codperative effort in building up 
an expanding trade in which all might share fairly. In Great 
Britain there is at present under discussion the very much 
more moderate proposal of colonial preference or imperial 
preference, with some suggestion of increased tariffs on special 
articles. 

There is no thoroughfare by measures of this sort. Britain’s 
trade depression would not be cured by measures which inter- 
fere with her world trade or by measures which tear down her 
credit. The real solution is to be found in straightening out 
the Continent. Tariff barriers may temporarily protect a par- 
ticular interest, but only by harming others and hampering 
the general trade on which the interests of all in the long run 
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depend. By lavish expenditure of paper money or by lavish 
expenditure of borrowed public funds, Great Britain could 
have a prolonged period of stimulated and fictitious pros- 
perity. With the immense credit of the British Government, 
it might take her longer even than it took Germany to reach 
the end. If we of the United States emulated her, letting our 
Government create vast deficits as a basis for public expendi- 
ture on a lavish scale, the whole world might have another 
joy-ride like that of 1919 and early 1920, but it needs no 
argument to show that madness and disaster must follow 
courses of this kind. 

A sound solution of the world’s difficulties is not to be found 
by having Britain and the United States emulate the policies of 
Continental Europe; rather, we should hold fast to sound 
financial policies and work earnestly toward bringing the 
Continent back to the same basis. 


Readjustments in the United States with European Revival 


A strong restoration of Europe to full productive activity 
would lead to a sharp shock in the United States, with the 
necessity for a good deal of readjustment. Even this would 
be better for us than a continuance of the progressive mala- 
adjustment which is involved in having Europe on the down 
grade. The kind of revival which may be expected, however, 
is likely to be too slow rather than too rapid, and our own 
readjustment to it may be expected to be comparatively pain- 
less. With the restoration of Europe to full productivity, in- 
volving a great increase in the volume of goods produced 
and consumed in the world, we may, I think, look forward 
to generally lower prices of goods, in terms of gold, than now 
obtain. This may be accompanied by even higher prices of 
many farm products and raw materials, but the level of prices 
of manufactured goods will probably go lower. 

This would involve a shifting of our industries. Those 
lines of manufacturing production, in particular, which use a 
great deal of labor in comparison with the capital which they 
employ, will probably be obliged to give up part of their labor 
and to contract their operations. European labor is cheaper 
and will be cheaper than labor in the United States, especially 
in view of our present immigration policy, and we shall not 
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be able to compete successfully with a restored Europe in lines 
of production where the labor element is large and the capital 
element is relatively small. We shall succeed best in those lines 
where labor is economized, and land and capital are used more 
lavishly. Labor will be released in the United States from 
some lines of manufacturing, will shift back to agriculture, to 
the building trades, to copper mining, and to other lines which 
will be stimulated by the restoration of Europe or by a lower 
level of costs. This process should, however, involve no gen- 
eral slump, and should rather be accompanied by a general 
stimulus to business, based on the revival of certain lines whic:. 
have been unduly depressed. Among these will be copper, 
zinc, the packing industry, the hide and leather industry, the 
fertilizer industry, and the farm-implement industry, as well 
as the growing of grain and live stock. The change will be, 
moreover, in the direction of the restoration of equilibrium. 
It will make for a permanently balanced industrial situation, 
far more satisfactory and far more dependable than the tem- 
porary unstable equilibria on which we have built temporary 
periods of activity since the Armistice. We need not fear 
Europe’s revival or seek to defer it by placing tariff walls 
in the way. 


The Tariff and Agriculture 


The futility of protective tariffs on articles of which we 
produce a substantial export surplus in the United States ought 
to be apparent without argument. The only way in which a 
protective tariff can raise prices for producers is by limiting 
the supply inside the tariff wall. If, however, there is pro- 
duced inside the tariff wall more than can be consumed there 
of a given product, as is the case with wheat, corn, cotton, 
hogs, and most other agricultural products in the United 
States, the only effect which a tariff can have is to make in- 
convenience. It cannot benefit the general body of producers. 
In the cases of sugar and wool, where domestic production is 
far from adequate for domestic consumption, and in some other 
minor special cases, protective tariffs have enabled certain 
special groups to get high prices for their products, but the 
genera] effect of the effort to raise farm prices by protective 
tariffs has been nil, and the position of the farmer has been 
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injured rather than helped by the general tariff policy. It 
has not enabled him, for the most part, to get more for what 
he had to sell. On the contrary, by lessening Europe’s pur- 
chasing power in the American markets, it has lessened the 
ability of his foreign customer to buy, and thus made his prices 
lower than they would have been. On the other hand, by 
checking in some measure the inflow of manufactured goods 
from Europe, it has made the prices of manufactured goods, 
which he has to buy, higher than they would otherwise have 
been. The present tariff legislation thus injures the farmer’s 
selling markets and makes his buying markets less advan- 
tageous than they otherwise would be. 

In addition, the absurd tariffs on wheat and cattle have 
brought about positive embarrassment to farmers and others 
in striking ways. At the Minnesota Bankers’ Convention in 
1921, grave concern was expressed over the losses to Minne- 
apolis and other milling interests, through their inability to 
import and grind up Canadian grain which formerly had 
come to them for milling, while dairy interests in Minnesota, 
Wisconsin, and other places were likewise injured by the loss 
of the cheap offals of wheat, bran, ship stuff, etc., which came 
as a by-product of the grinding of Canadian wheat. Mer- 
cantile and transportation interests in Chicago and Buffalo, 
which formerly had handled Canadian grain, were incon- 
venienced, and the Canadian railways and the shipping of the 
St. Lawrence ports gained at the expense of American trans- 
portation interests. 

The tariff on cattle likewise has created inconvenience not 
anticipated by the framers of the act. Canada raises little 
corn. Canadian cattle do not compete with American corn- 
fed cattle at the packing house; rather they constitute raw ma- 
terial for American cattle feeders. The American Farm 
Bureau Federation through its Washington representative, Mr. 
Gray Silver, has recently filed an application with the United 
States Tariff Commission, asking it to make use of the sliding 
scale provision of the Tariff Act, to remove this tariff on cattle 
as far as possible. Cases have been reported from Montana 
of unused range on the American side of the line and unfed 
cattle on the Canadian side prevented from getting together, 
as the natural course of trade would dictate, by this arbitrary 
tariff wall. 
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We shall solve the world’s problems only by taking a very 
comprehensive view of them. The solution is to be found in 
the restoration of sound money, sound finances, open markets, 
and a liberal international trade policy, and then in letting 
private enterprise alone to straighten things out. A radically 
different course, however, is natural when men take only a 
partial view of things. Disturbed by unsatisfactory markets, 
due to derangements in world conditions, men in particular 
industries and in particular countries demand the erection of 
new barriers to international trade, which may help them 
temporarily, but which still further demoralize the general 
situation. They ask for government credits to support par- 
ticular markets, which help the markets for a time, but lead 
to worse reactions later and meanwhile weaken the public treas- 
ury. They ask for artificially low interest rates as a means 
of encouraging speculative buying. They ask for progressive 
currency depreciation as a means of raising nominal prices. 
Or they ask for artificial control of markets which temporarily 
masks the underlying difficulties, but leaves still more riddles 
to solve in the end. We must take a large view and trust the 


free play of private enterprise. 
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itself; and that means, in American history, almost 

coterminous with the settlement of the country. Forthe 
peopling of the continent has been well-nigh from the begin- 
ning due to immigration, rather than to the natural increase of 
those already within the country. A few figures as to the 
population may be here recorded. 

In 1640 the population of all the colonies was 25,000, com- 
posed in overwhelming mass of immigrants. In 1660 the popu- 
lation had increased to 80,000; and in 1689 to about 200,000. 
The half-million mark was passed in 1721; the million mark in 
1743; and the two-million mark in 1767. At the outbreak of the 
Revolution the population numbered about two and one-half 
millions. When the first census was taken in 1790, the popu- 
lation, exclusive of Vermont and of the territory northwest of 
the Ohio, was a little short of four millions, or, in exact figures, 
3,929,000. From 1790 to 1820 the immigrants numbered about 
a quarter of a million; in the early twenties the annual influx 
of immigrants was about ten to twelve thousand; in the late 
twenties, about twenty thousand. In 1837, just before the 
panic, the annual immigration was 79,000. By 1842 the 
figures of annual immigration had reached 100,000; by 1854, 
428,000, Then, owing first to the bad times and then to the war, 
the figures fell off, increasing again subsequently until in 1873, 
just before the panic, immigration equalled 459,000. There- 
after the high and low-water marks of annual immigration 
varied with good and bad times. By 1882 the high-water 
mark was 789,000. It was not until the present century that 
the annual immigration exceeded a million, the net increase 
in 1907 being 1,050,000. The gross immigration in that year 
was 1,285,000, a figure almost reached again in 1914 when 
the gross immigration was 1,218,000; although in that year 
the net increase was only 769,000. 

The immigration, moreover, almost from the beginning, 
came from widely diverse stocks. This was especially true in 
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the middle colonies. When Father Jogues visited New Nether- 
lands in 1644 he found that eighteen different languages were 
spoken in Manhattan.» In New Haarlem, in 1661, the male 
population consisted of Frenchmen, Walloons, Dutchmen, 
Danes, Swedes, and Germans. In both the northern and south- 
ern colonies during the eighteenth century the English-speaking 
immigrants, who now felt themselves native Americans, began 
to express apprehension at the foreign influx. In his Odserva- 
tions on the Increase of Mankind, Benjamin Franklin wrote 
in 1751: 


Why should the Palatine boors be suffered to swarm into our settle- 
ments and by herding together establish their language and manners 
to the exclusion of ours? Why should Pennsylvania, founded by 
England, become a colony of aliens, who will shortly be so numerous 
as to Germanize us instead of our Anglifying them? 2 


A few years later he writes: 


The Germans who come hither are generally the most stupid of 
their own nation, and as ignorance is often attended with credulity 
when knavery would mislead it . . . it is almost impossible to remove 
any prejudices they may entertain . . . Not being used to liberty they 
know not how to make a modest use of it. [And he expresses the 
fear] that they will soon so outnumber us that all the advantages we 
have will not be able to preserve our language and even our govern- 
ment will become precarious.’ 


In his Notes on Virginia, first printed in 1782, Jefferson 
expressed his serious doubts in the following passage: 


The present desire of America is to produce rapid population by as 
great importations of foreigners as possible. But is this founded in 
good policy? ... Are there no inconveniences to be thrown into the 
scale against the advantage expected? . . . Our government is a 
composition of the freest principles of the English constitution, with 
others derived from natural right and natural reason. To these noth- 
ing can be more opposed than the maxims of absolute monarchies. 
Yet from such we are to expect the greatest number of emigrants. 
They will bring with them the principles of the governments they 
leave, imbibed in their early youth; or, if able to throw them off, it 
will be in exchange for an unbounded licentiousness, passing, as is 
usual, from one extreme to another. It would be a miracle were they 


1 Father Jogues, Novum Belgium in Jameson, Narratives of New 
Netherlands, 1609-1664, 1909. 
2 Works of Benjamin Franklin, ed. by John Bigelow, 1887, vol. ii, p. 233. 


3 Letter to Peter Collinson, May 9, 1753, in Works, vol. ii, pp. 297-299. 
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to stop precisely at the point of temperate liberty. These principles 
with their language they will transmit to their children. In propor- 
tion to their numbers they will share with us the legislation. They 
will infuse into it their spirit, warp and bias its directions, and render 
it a heterogeneous, incoherent, distracted mass. 


And many years later he asks “ whether it is desirable for 
us to receive the dissolute and demoralized handicraftsmen of 
the old cities of Europe.” * 

The apprehensions of Franklin and Jefferson turned out to 
be unfounded and exercised no influence on legislation. But 
at periodic intervals thereafter the anti-immigration fears re- 
vived and even assumed a political form. The thirties of 
the nineteenth century saw the development of the Native 
American or Nativist movement which was at first di- 
rected against the English, then against the Irish, and finally 
against the Germans. In a letter addressed in 1837 to Aaron 
Clark, Mayor of the City of New York, by an anonymous 
writer who signs himself ‘“A Native,” an appeal is made to 
protect the Americans from the English as well as the Irish 
immigrants. “‘ Let our country be an asylum of oppressed 
humanity, but not a depositary of base and bad men.” The 
author asks his fellow citizens: ‘Are you willing to risk your 
independence to indulge your philanthropy?” He tells us 
that ‘ our lands under the culture of foreigners will yield but 
little more than half as much as under our own husbandry.” 
“ Even the English,” he informs us, “ if they are more tasteful 
than the Irish can never deviate from the precise customs of their 
country.” He calls attention to all their evi] characteristics, 
pointing out that the natives’ “ children as they walked the 
streets on their ordinary business were exposed to smallpox, 
cholera, and other diseases from large squads of the most 
loathsome of the human race.” He concludes that 


the most distressing sight that ever blasted the eyes of a child is to 
behold the mansion of his ancestors and the place of his birth in the 
possession of those who first came under the hospitable roof for pro- 
tection and aid. Are we not in a fair way to witness this ourselves? ® 


1 The Writings of Thomas Jefferson, ed. by Paul L. Ford, 1894, vol. ii, 
pp. 189-190. 
* Letter to Lithgow, Jan. 4, 1805, in Works, vol. ii, p. 270. 


8 To Aaron Clark, Mayor of the City of New York (1837), pp. 3, 5, 7; 
II, 16. 
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The anti-foreign feeling led to riots in New York City in 
1834, in Boston in 1837, and in Cincinnati about the same time. 

In the next decade Jesse Chickering in his widely-read 
treatise on immigration called attention to the ‘“ danger of im- 
portant changes in the very structure of society ” from the in- 
creasing immigration. ‘‘ Ought not we as a people to feel a 
deep solicitude lest the institutions left us by our fathers fail 
of being transmitted unimpaired to our children?” ? 

In the fifties the anti-immigration movement took the form 
of “ Know-nothingism,” which was largely tinged by the anti- 
Catholic prejudice due to the great immigration of the Irish. 
It is amusing to note, however, that then, as at later periods and 
even at present, the experience of the past was disregarded 
and the objectors considered the dangers to be entirely new 
ones. Thus in a speech in Congress in 1854 in defense of 
Americanism the orator tells us that: 


in the early history of immigration those who sought an asylum 
among us were for the most part hardy and industrious mechanics, 
artisans, and laborers. But.now the character of the immigrants is 
totally changed. Instead of men of high character, of honesty and 
integrity, the refuse of jails and prisons annually pour their thousands 
apon our shores in one fcetid stream of corruption and villany.? 


Mr. Sollers had evidently forgotten all about the convicts, 
thousands of whom were transported to Maryland and Virginia 
in the eighteenth century. It would be easy to match his com- 
plaints from the literature of the preceding hundred years. 

The “‘ Know-nothing ” movement, like its predecessors, dis- 
appeared in the face of the imperious need of immigrants to 
help build up the man-power of the country. The argument 
which won the day is perhaps best expressed by Edward E. 
Hale in his discussion of Irish immigration in 1852. He con- 
cedes the inefficiency of the Irish: 


The pure Celtic race has done nothing positive for mankind and has 
been nothing but a monumental failure. I cannot recall any master 
work of art, of science, of politics, of religion, or of letters which the 
world owes to it.... It has been of the greatest value as a race 
crossed in with other races. 


1 Jesse Chickering, Jmmigration in the United States, Boston, 1848, 
p. 66. 
2Speech of Honorable Augustus R. Sollers of Maryland, on the 
subject of “Americanism,” 1854, p. 4. 
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But that, in Hale’s view, is the strongest argument in favor 
of their immigration. He continues: 


If this were a superior race, a race of superior ability, coming in on us, 
we might well complain. They would be sure to rise above me and 
mine and crush us down. .. . But this is not true. We are here, well 
organized and well trained, masters of the soil, the very race before 
which they have yielded everywhere besides. It must be, that when 
they come in among us, they come to lift us up. . . . Their inferiority 
as a race compels them to go to the bottom; and the consequence is 
that we are, all of us, the higher lifted because they are here. 


In other words, the immigrants will do all the manual labor and 
“the simplest drudgery of factory work”’ and the natives “ are 
simply pushed up into foremen, superintendents, machinists, 
inventors, teachers, artists etc.; filling classes of society some 
of which we could not have else had so well, some of which 
we could not have had at all.” 

The arguments, new and old, against immigration, may be 
classed under five heads. First come the religious arguments. 
These were especially strong in the “ Know-nothing” move- 
ment of the fifties, directed against the Catholics and now being 
resuscitated by the Ku-Klux Klan who add the Jews to the 
Catholics. The second set are the political arguments. These 
were originally advanced by Franklin and Jefferson and have 
in recent times taken the form of opposition to the reputedly 
dangerous radicalism imported from abroad. It needs but 
little perspicacity to realize that the modern argument is as 
weak as that of the eighteenth century, which was soon belied 
by experience. 

The third class are the social arguments. In former decades 
these assumed the indefensible form of making the immigrant 
responsible for the existing pauperism and crime, as well as for 
the regrettably overgrown cities. In recent years, although we 
hear something of the same arguments, the more modern 
version is what might be called the race-suicide argument; 
the birth-rate among the American stock being much inferior 
to that among the immigrants. 

The fourth category are the economic arguments. The chief 
version was that the unchecked influx of unskilled labor tended 

1 Edward E. Hale, Letters on Irish Immigration, Boston, 1852, pp. 
54 et seq. 
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to keep wages from rising, especially as it seemed to be more 
difficult to form labor unions among the unskilled immigrants, 
It was not unusual, even, to connect unemployment with im- 
migration. Even today this argument plays a significant rdle, 
although its force has been largely attenuated in the past by 
the conviction that the wealth and prosperity of the country 
as a whole were increased by immigration. 

The fifth class may be called, for lack of a better term, 
the racio-cultural arguments, based upon socio-biological rea- 
sons. This has assumed its most striking form in connection 
with the Chinese and Japanese immigration and is based 
upon the irresistible desire to maintain racial purity. The 
citizens on the Pacific slope object to oriental immigration 
not so much for economic reasons—although these have played 
their réle—as for racial reasons. We have been repeatedly 
told that there is no objection to the Chinese and Japanese 
on the ground of a lower civilization; on the contrary, it has 
often been conceded that they have a civilization in some 
respects superior to our own. But when all is said and done, 
it is indubitably a different civilization, and it is the difference, 
rather than the inferiority or superiority, which is the con- 
trolling factor in the opposition. 

More recently a similar argument has been urged against a 
certain portion of European immigration and an attempt has 
been made to distinguish between the so-called old and the 
new immigration. The same reasons, however, that are now 
advanced against the Italian, the Greek, the Hungarian and 
the Jew, were formerly alleged in turn against the English, 
the Irish, the German and the Scandinavian. The fears that 
are now expressed were emphasized in the same way a half- 
century and a century ago. In the past, however, these fears 
were soon belied by the marvellous power exhibited by the 
American nation in assimilating and reducing to a common 
denominator the different branches of the common white stock. 
The present movement is due to the recrudescence of American- 
ism and nationalism which has periodically played an import- 
ant réle in our country ever since the exposition of the so- 
called American system by Henry Clay in 1816. 

It is indeed true that embarrassments have occasionally 
arisen in the past from the existence in this country of foreign- 
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born citizens who have attempted to re-echo here some of their 
old-world prejudices. From the time of the alien and sedition 
laws shortly after the inception of our present government, 
through the period of the twisting of the British lion’s tail by 
our Irish co-citizens at various periods of the nineteenth cen- 
tury, down to the recent activities of some of our German 
fellow-citizens, the attempt has not infrequently been made 
to modify the assumedly strictly American policy by utilizing 
these extraneous influences. At the present time, with the 
distracted state of European politics, the differences of opinion 
among our foreign fellow-citizens will no doubt continue to 
be manifested. But history has shown us that these fears 
and embarrassments may be much exaggerated and that the 
danger, if it exists at all, is essentially ephemeral; for it is an 
undoubted fact that the first generation of the children of 
foreigners become even more American than the Americans 
themselves. As a real menace to the perpetuity of American 
institutions, therefore, there is little to be apprehended. The 
present movement of exaggerated Nativism or Americanism 
or Ku-Kluxism will almost surely go the way of its predeces- 
sors. This is all the more true in the degree that we may hope 
for a gradual return to normal of the actual European situation. 

The real significance of the present attitude te immigration, 
apart from the anti-oriental movement, is to be sought else- 
where. The fundamental distinction between the present and 
the past is the outstanding fact that now for the first time 
in our history the safety valve of the frontier and of the free 
public domain has disappeared. It is possible, indeed, that 
the irrigation and drainage movements of the next few de- 
cades may add thousands of acres to our arable farm lands 
and thus again strengthen the movement which, in the past, 
overcame all the objections to immigration and which helped 
to build up our great empire. But in the main and especially 
with the transition of the United States from an agricultural to 
an industrial community, the problem is at bottom becoming 
more and more an economic problem. Do we need a con- 
tinually increasing labor force to man our growing industrial 
establishments? Or shall we look forward to a slower de- 
velopment like that of Australia or even to a static condition 
like that of France? That we can have prosperity under either 
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static or dynamic conditions is undoubted. But the tempo 
of the development would be different in the two cases. 

It is indeed probable that in the present unfortunate con- 
dition of the European countries a totally unrestricted immi- 
gration would so swell the hordes of newcomers as to lead to 
an economic indigestion and to exert an unfavorable influence 
on the progressive rise of wages and the improvement in the 
standard of life, which have been the characteristic marks of 
American labor progress during the past century. Some form 
of self-protection may reasonably be demanded, unless we are 
prepared for a greater equilibration between American and 
European wages, which would mean, for the time at least, a 
leveling down of our scale of remuneration rather than a 
levelling up of the European scale. But in view of the fact 
that, even at a very reasonable computation, we can comfort- 
ably take care of a population of three or four hundred 
instead of one hundred millions, it seems hazardous to contend 
that the time has now arrived when we should adopt as a per- 
manent policy the shutting off, or even the drastic restriction 
of European immigration. A moderately selective immi- 
gration is perhaps advisable for the immediate future, but the 
selection should take place abroad and not here. Above all, 
however, after the present, and let us hope temporary, wave 
of so-called hundred-per-cent Americanism has had its day, 
to fade away like its similarly ephemeral predecessors and 
like the analogous movements of exaggerated nationalism 
abroad, we shall be in a position to approach the problem 
in the proper spirit and to discuss it from the really significant 
point of view, that of the lasting economic interests of the com- 
munity as a whole. The maintenance and improvement of 
the American standard of life form indeed the paramount con- 
siderations; but it is perhaps open to question whether these 
will not in the long run be furthered rather than hampered 
by the augmented opportunities for high-grade employment 
which may properly be associated with an increasing and 
socially-minded industrial prosperity. 
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States administers the immigration laws of the 

United States. We also administer the naturaliza- 
tion laws through the Bureau of Naturalization. Immigra- 
tion and naturalization naturally are closely related because 
both deal exclusively with the alien. 

As a public officer connected with the executive branch of 
the government, I of course have nothing to do with legis- 
lative programs because we enforce the laws given us by 
Congress, and Congress determines all policies. I shall en- 
deavor to give you what our experience has taught us in 
administering these laws as a basis for suggestions for changes. 

Immigration is indeed a matter of great importance to the 
American people. Every one of us here, every one of us 
under the American flag, was either foreign-born or is the 
descendant of people of foreign birth. Not even the Ameri- 
can Indian is an exception to this rule, because apparently he 
too originated in some place other than the North American 
continent. 

The problem of immigration and the relation of the alien to 
this government is a shifting one. In my view it is impossible 
to have a definite immigration policy as a program for an 
indefinite period of time. It is necessarily a constantly shift- 
ing problem, as was indicated by the outline given by Professor 
Seligman.’ The things that were said by Franklin and others 
have little application today in dealing with the broad concept 
of the problem. 

There is not much virtue in the oft-repeated declaration by 
various friends of a liberal immigration policy that some of 
us here today would not be here had the present immigration 
laws been in force when our ancestors arrived. I readily agree 
that that is true. My paternal grandfather came as either 
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1 Cf. supra, pp. 619 et seq. 
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a refugee or a stowaway. He was with Napoleon at Waterloo 
when the Duke of Wellington did a first-class job. He 
escaped to London and landed in America about 1820 after 
many hardships and much difficulty. I point to the fact, to 
carry out the personal reference, that in 1850 my grandfather 
removed with his family from the old Western Reserve of 
Ohio into the state of Wisconsin, which was created a state in 
1848. My father took up a homestead of one hundred and 
sixty acres under the existing homestead laws of the United 
States. In the course of time he received a patent therefor 
from James K. Polk, then President of the United States. 
After he had homesteaded those one hundred and sixty acres 
of land under an existing national policy, that land was no 
longer open for occupancy by any one else. It was his because 
he came ahead of others. I look upon immigration much in 
the same way. The folks who came first acquired certain 
rights and are in possession of the places. Those who follow 
them cannot occupy the same places. 

It is my opinion that the greatest legislative need at this 
time is a comprehensive program of legislation covering all 
phases of the relation of this government to the alien, brought 
together in the form of a concise alien code. Thus we shall 
be able to eliminate the inconsistencies and irreconcilable 
differences which result from piecemeal, patchwork legislation. 

Under the existing laws on the subject of naturalization, we 
have definitely declared against the naturalization of all races 
of men other than the Caucasian or white race and the African 
negro. This is in harmony with our immigration laws as they 
affect the orientals and the inhabitants of Western Asia and 
the islands south of Asia. This latter zone is described as 
the “ barred zone ” in section 3 of the general immigration law 
of the United States of 1917. Broadly speaking, the excluded 
races and the inhabitants of the barred zone cannot be natural- 
ized under existing law. These races and the inhabitants of 
the barred zone are also barred as immigrants under our 
immigration laws. Exceptions are made, however, under the 
exclusion laws as well as the barred-zone law, of merchants 
and travelers and students and certain members of learned 
professions, and a few others, including officers of the govern- 


ments of the countries of these races and zones. You will] note 
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that the exempt classes are the classes which in all ages and in 
all nations have comprised the traveling portion of the people. 
They constitute the visiting classes between the nations of the 
world. Clearly from their very nature they are not intended 
to become permanent residents of the countries in which they 
visit and travel. Section 3 of the immigration law describing 
the barred zone specifically requires that the exempts therein 
described must maintain their exempt status while in the 
United States and depart when that status is lost. It is clearly 
the intent of the law governing the Chinese and Japanese that 
the exempts of those races shall not become permanent resi- 
dents but shall remain only so long as they maintain the 
exempt status. 

The question involved, so far as Chinese and Japanese is 
concerned, has been frequently raised in our courts, and the 
United States Supreme Court finally held that the exempt 
representatives of these races and nations who come to the 
United States as such and later find their way into industrial 
activities, become laborers in laundries or restaurants, may not 
be deported as Chinese laborers unlawfully in the United 
States unless the government can show that their coming was 
fraudulent ab initio. 

Under the provisions of the Fourteenth Amendment to the 
United States Constitution every one born in the United States, 
unless in an embassy of a foreign nation, is a citizen of the 
United States. From this flows the strange result that while 
our legislative policy clearly declares against the citizenship 
of orientals and natives of the barred zone, the representatives 
of these races become American citizens when born in the 
United States of these non-naturalizable parents. It is clearly 
a defeat of our national policy and of our determination as to 
the racial type of American citizenship. It would be an un- 
wise governmental policy to provide for the presence in the 
United States of large sections of aliens who cannot be natural- 
ized, and the situation becomes complicated when we permit a 
result which makes citizens of the children of these non- 
naturalizable races. There are now many thousands who are 
American citizens by birth who by race are non-naturalizable. 
Clearly they cannot be assimilated and clearly they ought 
not to be assimilated. The situation calls for a remedy by 
legislation. 

[629] 
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Another most unexpected result, which defeats our general 
policy as expressed by present legislation on the subject of 
immigration, flows from the so-called Seaman’s Law of the 
United States. From the beginning of time seafaring men 
of the lower grades have worked under a form of semi- 
slavery. One who signs up as a seaman on a vessel is required 
to remain with the vessel until it again makes the port at 
which the seaman signs up, regardless of the length of the 
journey or the number of ports entered. In our effort to free 
this class of workmen from this condition of semi-bondage, 
we enacted a law under which any seaman of any nationality 
on any ship which enters a port of the United States may 
demand his wages and quit the service of the ship. If sucha 
seaman thus taking shore leave in an American port is an 
alien, we accord him a reasonable time within which to reship 
for foreign ports asaseaman. This reasonable time is usually 
construed as meaning sixty days in the average American port. 
The law provides that if such seaman does not reship for a 
foreign port within sixty days he may be apprehended by 
immigration inspectors and examined under the immigration 
laws to determine whether or not he is admissible as an alien 
immigrant. If found admissible he is admitted, and if found 
inadmissible either because of race or of other disqualifying 
circumstances he is deportable at the expense of the govern- 
ment. As a practical proposition it is utterly impossible te 
locate these shore-leave seamen who desire to remain pre- 
manently. 

The representatives of excluded races or of barred zones and 
the unfit of admissible races or those barred because of the 
quota restrictions have learned of these provisions of our sea- 
men’s law, and thus many of them effect entry under the guise 
of being seamen. The average oriental or other excluded 
alien who gets the privilege of shore leave as a seaman for 
sixty days requires little more than about sixty minutes to 
make his getaway in great cities like New York and other 
seaports. And thus the well intentioned provisions of the 
seamen’s law are being used very extensively to defeat our 
declared immigration policy. 

Soon after coming into office we gave close study to these 
various complicating provisions of law and sought for remedies 
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by methods other than legislation. As a lawyer I found this 
an interesting field. We finally promulgated a regulation pro- 
viding that seamen of excluded races who desire shore leave 
must furnish a bond of five hundred dollars before leaving the 
ship guaranteeing that they will depart within the sixty days. 
To our surprise this device seemed to stimulate the practice 
rather than to check it. Certain races interpreted this to mean 
that by putting up five hundred dollars they might enter the 
United States. Representatives of these races organized 
highly refined machinery for furnishing Liberty Bonds as 
collateral on seamen’s bonds where seamen of the excluded 
races sought shore leave. Fifty-two men took shore leave 
from one ship at San Francisco, and forty-nine of them did 
not return. They were all of the excluded races. Within 
a week we received $23,500.00 in Liberty Bonds in payment 
of the bonds forfeited by these people. Since then a number 
of these seamen have appealed to courts on the ground that 
the Secretary of Labor has no power to require this condition 
under the seamen’s act. Most of the courts have held with 
them, so that the requirement of a bond has practically been 
abrogated. 

Recently we found a little sloop near Providence, Rhode 
Island, which had come from some southern waters, carry- 
ing a crew of twenty, including one woman. The usual 
complement of that sloop is seven. All above that number 
were not as a matter of fact seamen, but were excluded and 
barred aliens who came here under the guise of seamen to get 
sixty days shore leave and thus secure their surreptitious entry. 

About four months ago your papers here in New York 
carried a story which harked back to the days of the pirates 
and buccaneers. Some one discovered an odd craft in the 
neighborhood of the rum fleet, some miles out from New 
York Harbor, which had come from some of the islands of 
the South Atlantic. A crazy string of flags hung in a funny 
way from the mast. When the craft was boarded there were 
found fifteen Chinese coolies on board, none of them capable of 
speaking the English language. All were battered up and 
bruised and wounded and covered with blood. The decks in- 
dicated that a terrific battle had taken place. These poor 
creatures were almost crazed for want of food. An investi- 
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gation developed the fact that this craft was a bootlegger 
of Chinese. Twenty representatives of that race had paid 
five hundred dollars each to the captain and the crew to 
smuggle them into the United States. In addition to the 
captain the crew consisted of three white men and a negro. 
It appears that the captain was a novice at this game, and was 
uncertain of a safe place to land. So he anchored at the point 
indicated and went ashore with a rowboat to 1econnoiter and 
return. He did not return within a reasonable time, and 
thereupon a struggle ensued between the crew and these Orien- 
tals. It demonstrated either the survival of the fittest or else 
the survival of the unfit by virtue of numbers. The three 
white men and the negro were killed and thrown overboard. 
Five Chinese suffered the same fate. It is a sordid story, and 
in a way typical of the struggle which is going on around the 
world between the races of men. 

They come, these barred aliens, by airplanes, by automobiles, 
by steamships, by sail boats, by gasoline launches, and by 
every conceivable method of transportation. They come by 
land and they come by water. We have about six thousand 
miles of land border and about half that of water border. It 
is physically impossible apparently to guard all this distance 
against the cunning and craftiness of those who wish to enter. 
A very conservative estimate tells us that at least one hundred 
people enter this country unlawfully every day, and many 
place the estimate much higher. Some of our best informed 
experts tell us that at least one hundred thousand aliens of 
all sorts, races and types enter this country unlawfully every 
year. 

You of course understand that in addition to excluding the 
orientals and the residents of the barred zone, our general 
immigration law of 1917 excludes some twenty-odd classes of 
Europeans because of physical, mental and moral conditions. 
We bar all those afflicted with loathsome contagious diseases, 
all those who are mentally sub-normal, all those who have been 
convicted of crime or are known to be criminally inclined, all 
those who are enemies of society because of political theories. 
The unlawful entrants represent largely the barred races as 
well as the individuals who are inadmissible because of the 
provisions of law just enumerated. 
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In May, 1921, we enacted the so-called per centum quota 
law. This was a radical departure from the policy since the 
beginning of our government under which almost everybody 
was welcome who desired to come here, particularly if he was 
of the Caucasian or white race. Under the quota law we re- 
ceive from European and Mediterranean countries only three 
per cent in any one fiscal year of the number of any nationality 
who were in the United States when the census of 1910 was 
taken. Under the law approximately 360,000 European aliens 
may come as immigrants during any fiscal year. There prob- 
ably are more than two million who would come every year 
since the war if there were no limit on numbers. Thousands 
of these Europeans who are excluded solely because of the 
quota are making strenuous efforts to enter in irregular ways. 
An investigation about a year and a half ago showed the 
presence in one of the island countries not far from Florida 
of about 30,000 Europeans who had been landed there as a 
stepping stone towards unlawful entry into the United States. 
Most of them were admissible except for the quota. Many 
of them of course were afflicted with loathsome contagious 
diseases or otherwise disqualified under our laws and had been 
rejected at American ports or refused visas by American con- 
suls. We were advised that a corporation was financed in 
New York City for the sole purpose of transporting rejected 
and excess quota Europeans to these southern waters near 
our southeastern coast and to foreign contiguous territory. 
The representatives of this corporation watch the consulates 
and ticket offices near the immigrant producing ports of 
Europe, and watch for the broken-hearted rejects, weeping 
and wailing as they leave these places. They sing to them 
the siren song of opportunity by way of irregular routes. 
Those who have the money usually listen to the song and take 
the advice given. 

We have given much thought in the Department of Labor 
to the possibility of enforcing our restrictive laws and defeat- 
ing the coming of these great hordes of inadmissible people. 
There can be no doubt whether the best interests of this nation 
require keeping the excluded laborers of oriental races out of 
the country, as well as the physically, mentally and morally 
subnormal of all races. Most of Europe is a wreck in man- 
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power. Europe is not anxious to unload the flower of its man- 
hood. It goes against nature. No country does it, nor can 
any country be expected to do it. The foreman of a shop 
when required to lay off twenty per cent of his crew lays off 
the least desirable and not the best producers. Europe is 
anxious to unload its liabilities and to conserve its assets. 
That is true of its human factor as of every other. 

Experts tell us that the economic worth of a human life in 
America is seven thousand dollars. During the first sixteen 
years of his life any man is found on the red side of the ledger. 
He is wholly a liability. After that he becomes a producer and 
produces more than he costs. He becomes an asset. When 
he reaches the age of forty-five or fifty in the ordinary life 
of a wage-earner, he again goes to the red side of the ledger. 
Somebody must feed him and clothe him. Somebody must 
furnish the fuel for the stove by which he sits. Somebody 
must finally bury him. And when the book is closed and the 
life of an average man is balanced, from the standpoint of 
economics the excess of assets over liabilities is said to be 
seven thousand dollars. The person who does not yield any- 
thing by way of assets is wholly a liability, economically 
speaking. Europe tries to hold the seven-thousand-dollar 
individuals and get rid of the folks who are known only on 
the wrong side. With two or three exceptions, the countries 
of Europe do not issue passports to able-bodied men below 
the age of forty-two for the purpose of permitting them to 
emigrate. They do issue such passports below that age when 
the individual is physically, mentally or morally subnormal 
and not a good producer. 

Right now there is a serious condition of unemployment in 
Great Britain. As a result that country is sending us a very 
high type of manhood and womanhood. England is highly 
unionized in its industry. The usual rule of lay-off is that the 
one last employed is first to be laid off. Many boys and girls 
who were from ten to fifteen years of age when the World 
War started nine years ago never really got into industry in 
Great Britain. After the topsy-turvy of the war was over 
that country enjoyed prosperity for about a year in the matter 
of employing its manpower. Then the deflation came, and 
as a result the one and one-half million of unemployed in 
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Great Britain are largely men and women below the age of 
twenty-five. They seek opportunity elsewhere. They are 
coming to the United States within the numbers permitted un- 
der our quota law. The British quota since last January has 
been promptly exhausted every month. 

There is a country in Europe which finds it necessary to un- 
load at least 400,000 people a year in order to make it possible 
for the balance of them to live. That country has a national 
policy under which it seeks to send these men and women into 
the world as wage-earners but keep them from becoming 
citizens or subjects of the countries to which they go. For 
that reason the immigrants from that country are largely young 
men. Those who come to us from that country are able- 
bodied producers, but they do not expect, save in rare in- 
stances, to become American citizens. 

We have reached the conclusion that the only program or 
feasible method for discovery of those who are here unlawfully 
is to require the annual enrollment or registration of all aliens 
under the flag, and the deportation of those found to be here 
unlawfully. These barred people will not come when they 
learn that their efforts and sacrifices yield them nothing. The 
plan for the enrollment of aliens would bring about two prin- 
cipal results. It would aid us in Americanizing the desirable 
alien who comes here with an honest and wholesome purpose, 
and would also provide an effective method for enforcing our 
immigration laws against barred races and undesirable and 
excluded individuals of admissible races. 

Almost the only objection we hear against this plan of the 
annual enrollment of aliens is the specious plea that it smacks 
of espionage and tsarism; that it may be used as a club over 
the alien. I cannot see the force of this argument. This 
government has never terrorized any individual or class of in- 
dividuals. We provide for all sorts of enrollments, and those 
enrolled have never suffered from it. We enrolled about four 
million of our boys under the draft. None has suffered from 
that enrollment, except the disloyal, the cowards, the enemies 
of our country. Every voter must enroll himself in order to 
exercise the right of suffrage. No voter has ever suffered from 
that fact, unless perchance in violation of law he sought to 
vote where he was not entitled to vote, or to repeat. 
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No one can gainsay that one of the great problems in con- 
nection with our immigration policy is the gathering in. large 
groups of aliens in our great cities where we find perpetuated 
the language, the customs, the habits of thought of the coun- 
tries from which they came. It is only fair to the desirable 
alien who comes here with honest purposes that we shall be 
helpful to him. He should be given a fair chance of easily 
getting in touch with Americanization forces and organiza- 
tions and institutions, to the end that he may speedily become 
an American in fact, to be followed by becoming an American 
as a matter of law by naturalization. 

There are in America today approximately fifteen million 
people of foreign birth. Less than one-half of these have 
become American citizens, although they have lived here long 
enough to be naturalized if qualified. Why have we approxi- 
mately seven million aliens in this land who remain alien? 
My answer is that a majority of them have not had the op- 
portunity to qualify so as to pass the tests. They have not 
had the opportunity to learn our language—to learn to read 
the American language—and to learn the fundamentals of our 
government and its institutions. 

Another large factor among these unnaturalized millions 
are those who came in unlawfully, those who were brought in 
by bootleggers and smugglers, those who entered irregularly 
because they could not enter under our laws. Among them 
are thousands who committed crimes in other countries, who 
are afflicted with loathsome contagious diseases, and who are 
of a mental standard wholly below what is called normal under 
our law. These dare not present themselves for naturalization 
because of the fear of discovery which might result in 
deportation. 

And among them are thousands who are moral lepers. 
They have come here for evil purposes. They have no faith 
in man, or God, or government. They are anarchists and 
dynamiters and communists and free-lovers and destructionists. 
Thousands of these are plying their nefarious trade within 
our gates, plotting for the destruction of other governments, 
and hoping ultimately to destroy this great republic. 

Briefly summarizing, we feel in the Department of Labor 
that existing conditions call for the enactment of an alien code 
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which shall clarify the clear intent of our people in its relation 
to the alien within our gates or who desires to come. We 
should have in this alien code clear-cut provisions as to 
citizenship, consistent with all our laws on the subject of immi- 
gration and naturalization and consistent with the policy which 
we believe makes for a proper destiny for this government. 
This program should provide for the permanent residence here 
of only those who may be naturalized and the deportation of 
those who have no such hope or opportunity under our law. 
It should require that all aliens admitted as members of exempt 
classes shall be required to maintain their exempt status so long 
as they remain here, and that they must qualify under our 
immigration laws if they intend to remain permanently or 
else depart when their exempt status is lost. We stand for 
the selection of immigrants of the admissible classes and races 
on the basis of our own needs both nationally and economi- 
cally. We believe in the selection and primary inspection 
abroad of intended immigrants to avoid the return to the land 
from whence they came of large numbers of people who face 
despair after having made the journey and are then returned. 
We advocate the annual enrollment of all aliens as long as 
they remain aliens, and the charging of a reasonable fee there- 
for sufficient to cover the cost of administration of the law and 
the Americanization of the alien. We stand for the depor- 
tation promptly of aliens found within the United States in 
violation of our laws regardless of the length of time they may 
have been within the United States. And above all we 
stand for the speedy, efficient and effective Americanization 
of all naturalizable aliens within our gates, and the naturaliza- 
tion by simple legal provisions of aliens who have been Ameri- 
canized under this system. 

Permit me to thank you for this opportunity of submitting 
these thoughts purely as a public officer who does not take sides 
in the matter of controversial issues, but who desires only to 
present to his fellow citizens the facts and information gained 
as a public servant, who presents these things in the hope of 
aiding us to do that which is best for the United States of 
America, as God may give us to see what is best for this, the 
greatest and best country in all the world. 
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SELECTIVE IMMIGRATION AND THE NEEDS OF 
AMERICAN BASIC INDUSTRIES 


MAGNUS W. ALEXANDER 


Managing Director, National Industrial Conference Board 
New York City 


PEAKING from a background of more than twenty-five 
S years of industrial experience in the United States 
as an engineer and manufacturer in large-scale indus- 
try, I am ready to assert that American industrial leadership 
realizes fully that the employer is first of all a citizen and 
therefore concerned in protecting and developing the country’s 
social life and institutions no less than in strengthening its 
economic fabric. “How can we get that immigration,” in- 
dustrial leaders ask, ‘‘ which is necessary to our continued in- 
dustrial development and which, at the same time, will neither 
intensify present economic, social or political problems, nor 
create new ones?” And their own prompt answer is that we 
must know and understand all important facts and factors in 
the immigration problem and predicate thereon an adequate 
national policy and law. 

Have we this information at hand now, and do we under- 
stand and interpret it correctly and comprehensively? It 
seems rather that we have been trying to “ muddle through ” 
the immigration problem and resorting to compromises in 
framing immigration policies and laws. Such methods have 
not led to a well considered treatment of the issue. We 
have a good deal of information in regard to immigration, 
but we have also a great deal of misinformation; and at most 
vital points there are great gaps in our knowledge. 

In 1820, to analyze this matter briefly, the population of 
the United States was 9,638,453; the immigration for that 
year—the first for which government statistics are available 
—was 8,385. The estimated population of the United States 
on June 30, 1923, was 110,663,500; the immigration in the 
year ending on that date was 522,919, while 81,450 persons 
emigrated from the United States, leaving a net immigration 
gain in that year of 440,469 persons. The average annual 
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net immigration for the last sixteen years, that is, from 1908 
to 1923 inclusive, was 403,220 persons. While the annual 
immigration has thus in a century showed a tremendous in- 
crease, the proportion of foreign-born in the whole population 
has shown but little change in each decade. 

Immigration has been flowing in cyclical and seasonal 
rhythm. Immigration and emigration show a very direct re- 
lationship to industrial activity. Thus, in a sense, immigra- 
tion is its own regulator in that business conditions in the 
United States quickly and directly react on the number of 
aliens from other lands taking passage to our ports. It is 
also, in a sense, its own selector, in that good conditions 
in one major branch of our industry automatically stimulate 
immigration of peoples accustomed to that type of work and, 
conversely, when that branch of industry suffers a marked 
setback emigration of such peoples is increased. 

This immigration stream has had its value; through it, so 
it is asserted, the United States has been materially aided in 
building up its productive activities and in attaining its 
dominant industrial position. Within a century since 1820, 
however, vast changes have taken place in the economic and 
social structure of our country as well as in the character of 
the immigration stream itself; and the benefits from immi- 
gration have partly been offset by certain deleterious effects. 
The fact that, barring a few short periods of business depres- 
sion, the immigration influx has readily been absorbed in the 
past, would seem to warrant the assumption that the excess 
of births over deaths in the resident population alone was not 
sufficient to meet the growing need for an adequate labor 
supply, commensurate with economic demand and industrial 
growth. This need has, in part, been met by the influx from 
abroad of virile man-power required for labor on farms, in 
factories, in mines, and in the fields of transportation, com- 
merce and trade generally. 

Many of these immigrants, accustomed to a lower standard 
of living than that prevailing in the United States, have been 
willing at first to work at lower wages, which made it pos- 
sible to build up infant industries until these became strong 
enough to meet the demand for a normal wage. At times, 
also, immigrant groups have brought with them special abilities 
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in new fields of production and have thus helped to create and 
develop new industries here. On the other hand, the increas- 
ing medley of foreign tongues, especially in more recent de- 
cades, has given rise to difficulties in government that were 
quite unknown in previous periods. The large numbers of 
immigrants have created serious problems in housing and in 
sanitary control, particularly in the larger cities; and due to 
their different environments and social status at home, the 
different kinds of immigrants have often brought their stand- 
ards of living in conflict with those of other immigrants as 
well as with those of the natives. Finally, the changed content 
of the immigration stream from an essentially northern and 
western European source in the first half of the last century, 
to a largely southern and eastern source during the last few 
decades, has brought in its wake serious questions of a social, 
economic and political character. 

Opposed to this view of the value of immigration, there are 
those who hold that our material progress would have been 
greater without all or a large part of this immigration, and 
that our social and political life accordingly would have de- 
veloped along finer lines. They point out that, being endowed 
with a great abundance of natural resources, the United States 
has progressed so phenomenally because this progress took 
place in a period when science and technology were just being 
made available for industrial purposes to men who, in our form 
of government, enjoyed an unusual degree of freedom in 
utilizing their initiative and ingenuity, unhampered by class 
or caste restrictions. The resultant economic development in 
the last fifty to seventy years was greater than that which had 
been made during the whole of the historical era preceding 
that time. 

From these premises it is claimed that the immigrants came 
to the United States in such large numbers because of our 
country’s great economic progress; and instead of having 
caused this progress and contributed to it, they actually re- 
tarded it. For as long as there was available an abundant 
supply of cheap labor, the incentive for developing and in- 
stalling labor-saving machinery and processes and raising in- 
dividual efficiency was stifled. ‘‘ Necessity is the mother of 
invention’, and necessity was largely absent. Our technol- 
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ogy might, therefore, have been more advanced, our pro- 
ductive efficiency much greater, and our output and wealth 
more substantial today in the absence of this great flood of 
immigration. 

These conflicting opinions on the major premise of the value 
of immigration to our national life can be resolved into gener- 
ally accepted conclusions only by a full knowledge of all the 
factors and facts involved in the problem; yet this knowledge 
is lacking. 

Since the establishment of our federal government, immi- 
gration has been a live issue, varying in nature with the chang- 
ing phases of our political, social and economic life and with 
the content and volume of the immigration stream. The 
problem has been met at various times and with varying suc- 
cess by legislative enactments prompted by political, social 
or economic interests. The attempt to formulate a more com- 
prehensive governmental policy was given expression in more 
recent times in the work of the United States Immigration 
Commission of 1907 and in resultant legislation, especially 
in the Act of 1917. The later enactment of May, 1921—the 
Per Centum Limit Act—and its amendments, however, are 
legislation of arbitrary character and the result of political 
compromise. 

Leaving aside for purposes of this discussion the migration 
of non-European nationalities, constituting only a small part 
of the whole, immigration from European countries is at 
present controlled by the Per Centum Limit Act of May, 1921 
and its amendments. These are the first postively restrictive 
immigration measures and supplement existing laws framed 
to prevent the admission of the physically and mentally defec- 
tive, the delinquent, criminal and illiterate, and those arriv- 
ing as contract laborers. This act, by setting up a percentage 
(at present three per cent) of the total foreign-born population 
of each nationality resident in the United States at a given 
period (at present the census year 1910) as a gauge by which 
to limit the flow of immigration, introduced a new principle 
in American immigration control. The Per Centum Limit 
Act, unless extended, will expire by legal limitation on June 
30,1924. The early development of an adequate immigration 
policy is thus an immediate and vital need. 
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What shall this basic immigration policy be? A broad 
social view dictates that those who are likely to become de- 
pendents or a burden to those already here, or who are likely 
to have a harmful influence on the character of our population, 
should be kept out. In order to remove the injustice of the 
landing and rejection of immigrants who are diseased, delin- 
quent, defective, criminal or likely to exert a harmful influence 
by their presence, comprehensive federal laws, designed to 
keep such classes out, have already been enacted. In respect 
to the value of these provisions and their proper enforcement 
there can be no question. In addition, by the Act of 1917, 
illiterates have been barred not only because of the desire not 
to increase the number of illiterates in the United States, but 
also because of apprehension that they would be exploited and 
might become undesirables. Thus, these exclusion acts are 
negatively selective; they aim to draw a line below which the 
quality of immigration shall not fall. 

A broad economic view dictates that we should admit a 
sufficient number of immigrants to meet our industrial re- 
quirements in normal years; but it dictates also that we should 
not admit a number in excess of these requirements. Other- 
wise we should flood the country with labor that cannot be 
regularly employed and whose presence might exert harmful 
effects on existing standards and social conditions. Within 
recent years the need of limiting immigration numerically to 
the point where the arrivals would not become an economic 
or social liability, has been strongly asserting itself. At the 
same time it is realized that the United States cannot for the 
present entirely close its doors to immigration, since its very 
existence depends on the operation and steady development 
of its various industries; and the crux of industrial operation 
is an adequate labor supply. Can the required supply be 
drawn from the resident population alone? 

The most recent federal statistics of births and deaths, those 
of 1920, show that in that year in the registration area there 
were 1,508,874 births and 836,134 deaths, or a net gain in 
population of 672,740. If the birth and mortality experience 
within the registration area (23.7 per thousand and 13.1 per 
thousand respectively) were applied to the total population area 
in the United States, the net gain in population in 1920 would 
be found to be about 1,120,600 persons. 
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These newcomers, however, are not available for immediate 
productive requirements ; they constitute the maximum potential 
native labor supply about sixteen years later, when they shall 
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tics also show that of the entire population not more than two- 

fifths are engaged in gainful occupations. If this same pro- 
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portion prevailed for the 1,120,600 excess of births over deaths 
in 1920, it would mean that less than 448,000 persons would 
be available for gainful employment sixteen years later; and 
similarly, at most 473,000 of those born in 1923 would be 
added to the labor supply in the year 1939 or thereabout. 

Such a number, even if it represented those workers avail- 
able for immediate needs, would seem entirely inadequate, 
since all working activities have readily assimilated an aver- 
age of 627,000 persons each year since 1900, and manufactur- 
ing alone an average of 315,000 persons each year since 1900. 
Sixteen years hence with a normal increase in population and 
a steady growth in domestic and foreign demands on our farms, 
factories and other productive agencies, these 473,000 new 
workers, at the most, from the increase of our native population 
alone will be even more inadequate. What we need either 
now or in the near future in the way of supplementing our 
native labor forces by immigration in order to meet the demand 
for workers by all productive agencies, is not known. How 
far improved machinery and methods, increased personal effi- 
ciency and new inventions will be able to supplant the need 
for immigrant labor, is largely a matter of conjecture. These 
factors, the crux of the economic aspect of immigration, should 
be determined by an adequate investigation and be checked 
by subsequent periodic studies. 

No less important than fixing a basis for immigration control 
is the question of distributing the immigrants after their 
arrival, and of facilitating their adjustment to American life 
and institutions. The questions involved in such selection, 
distribution and assimilation are, and have for years been, per- 
plexing, and no feasible plan has so far been presented that 
generally commends itself. Yet the economic and social pro- 
gress of the country is dependent on the accretion of the right 
kind of individuals; and moreover, a democracy can function 
effectively only if it is able to mould all its people into common 
ways of thought and action. 

The present agitation focuses mainly on the advisability of 
restricting southern and eastern European immigration. The 
Per Centum Limit Act was designed with this in view and 
subsequent experience supports this contention. This attitude 
toward certain nationalities is not entirely new. Every great 
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immigration wave that has brought in its train a new national- 
ity or racial group to the United States, has been followed by 
an agitation against that nationality or group on the ground 
that its people have lower than the native economic standards 
and that they are socially inadequate because they fill, out of 
proportion, our dependent, charitable and criminal institutions. 
The great movement of the’ Irish and Germans to the United 
States in the years immediately preceding the Civil War 
brought against them the same charges that are now daily 
being leveled against the Italians, Slavs, Poles, Greeks and 
other southern and eastern Europeans. Actually, full and 
reliable information in respect to social adequacy and assimil- 
ability of different racial groups is not available. This crux 
of the social aspect of immigration should also be made a 
subject of comprehensive inquiry and determination. 
Looking broadly at the immigration problem and noting 
that the influx of over thirty-six million immigrants during 
the last hundred years has undoubtedly helped the enormous 
economic growth of the United States to its present develop- 
ment and may also have had its wholesome biological influence 
in the creation of a virile nation, but at the same time recogniz- 
ing deleterious social and economic effects that have followed 
in the wake of the immigration stream, we cannot lose sight 
of the fact that we shall in time approach a saturation point 
in the need for, and the assimilability of, immigration, as we 
shall also in time reach the exhaustion point of our natural 
resources. The statement would seem warranted, therefore, 
that for her justified protection, the United States must pro- 
gressively but very gradually restrict immigration as the satur- 
ation point of immigration absorption is approached, and the 
available supply of the country’s resources, per capita of popu- 
lation, diminishes. These crucial periods will naturally be 
projected farther into the future as new inventions are made, 
processes of production and distribution become more efficient 
and additional material resources are discovered. The ex- 
ceptional richness of the United States in material resources 
and her present relationship to European countries would at 
present justify a rather liberal attitude in respect to immigra- 
tion, but the time may and will come when as a matter of self- 
preservation the United States must be reserved essentially for 
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the benefit of her own residents—America for Americans— 
and when she may even have to direct a surplus population into 
other countries, there to find the opportunity for an adequate 
livelihood. 

Whenever new or revised immigration legislation becomes 
advisable or necessary, it should be enacted, therefore, in 
harmony with a broadly conceived, scientifically and prac- 
tically justified program based on ascertained facts and their 
rightful interpretation, even if expediency may at times dic- 
tate some deviation from it. 

Predicated on these considerations and in view of the evident 
lack of adequate knowledge of many of the primary factors 
entering into the problem, it is suggested that the following 
immigration program may meet the immediate situation and 
prepare adequately for the future needs: 

First: Extension of the present Per Centum Limit Act, 
expiring by statutory limitation on June 30, 1924, for a few 
years, with certain administrative changes, however, to re- 
move obvious injustices and facilitate the operation of the 
act. The following revisions are suggested for consideration: 


(a) Control over quotas for the various nationality groups 
by American consular officers in all foreign countries, operat- 
ing under instructions of the federal government and work- 
ing in close cooperation with immigrants and steamship com- 
panies, in order to prevent as far as possible the arrival of 
aliens in the United States in excess of quotas. 

(b) Equal monthly quotas, or a maximum monthly quota 
for each nationality of ten per cent instead of the present 
twenty per cent of the annual quota, except in so far as any 
unused portion of such monthly quota may be admitted in any 
succeeding month during the fiscal year. 

(c) Admission of the wife and minor children arriving with 
an admissible alien or subsequently joining him in the United 
States, without being charged to quotas if otherwise admissible, 
in order that family unity may be promoted. 

(d) Aliens arriving after their nationality quotas for the 
month have been exhausted and refused entry only because of 
exhaustion of such quotas, to be admissible under a new 
monthly quota without being returned to the ports of 
embarkation. 
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(e) Admission of resident aliens leaving the United States 
for a temporary visit abroad, without being charged to quotas, 
if their return occurs within a year and if they are otherwise 
admissible under the law. 
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and now at first counted against the quotas but then admitted 
outside of exhausted nationality quotas. 

The proposal for the continuance of the present Per Centum 
Limit Act for a limited period can be justified on the ground 
that this Act has been in effect only a little over two years and 
so far has not revealed any serious detrimental effect on our 
national development. If the present Per Centum Limit Act 
has proved defective as to certain administrative features, these 
defects can readily be removed without making structural 
changes which, obviously, should not be made until more is 
definitely known about the principal factors involved in the 
immigration problem. 

Second: Appointment of an Advisory Commission by the 
President of the United States, under a resolution of Congress, 
to report through him to Congress within a limited time in 
respect to: 


(a) Immigration and emigration in the light of present 
domestic and world conditions. 

(b) Requirements of industry, commerce and transportation 
for labor forces and, insofar as the native supply is inadequate, 
for immigrants generally and for special groups of immigrants 
in particular. 

(c) Economic and social assimilablity of foreign racial 
groups. 

(d) Effect of mixture of races upon the virility and social 
progress of our nation. 

(e) Practical methods of selecting, distributing and as- 
similating immigrants. 

(f) Suggestions for an adequate, scientific and practical 
program of immigration based on an analysis of the aims and 
ideals of our national life. 

(g) Other major factors in the immigration problem. 

This proposal rests on the contention that, even if the present 
Per Centum Limit Act governing immigration remain in 
force, there is definite need for a broader and better knowl- 
edge of primary and collateral factors in the immigration 
problem so that any later structural changes in the law may 
be predicated on knowledge of facts and on justified deductions. 

A study of the immigration problem, as proposed, is all the 
more necessary because, since the last comprehensive study 
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made by the United States Immigration Commission of 1907, 
world conditions and, by reaction, domestic conditions have 
vitally changed, requiring a new international relationship and 
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policies adopted by foreign countries since the war, must be 
considered. 

I believe that industrial leaders can be won to the support of 
such a program which, while protecting the social structure, will 
not unduly disturb industrial operation at a time when so 
many factors, domestic and international, are threatening to 
jar the industrial machinery. Moreover, industrial leaders 
will feel that the comprehensive knowledge sought under the 
proposed inquiry will result in the promulgation of a broad 
national immigration policy and a man-made law in harmony 
with economic law and at the same time responsive to practical 
considerations of our complicated social and economic system. 

Immigration is a most complex problem, yet its solution 
would be made easier in the degree in which all of us, as 
citizens, whatever our occupation in life, would stand and 
work together with a single eye toward the best development 
of our own national economy as a part of a sound world 


economy. 
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THE SCIENTIFIC REGULATION OF IMMIGRATION 


JULIUS DRACHSLER 


Assistant Professor of Government and Sociology, 
The College of the City of New York 


I 
] ASSUME, at the outset, that the problem of immigration 


is neither exclusively economic nor exclusively racial- 

cultural, but that it presents both phases and must be 
understood in the light of both phases. This much, perhaps, 
every student of the question will admit. I assume, further, 
that a rational immigration policy must have a discernible and 
scientifically grounded relation to these two aspects. I assume, 
finally, that a comprehensive and farsighted policy effectively 
plans for the selection, distribution and incorporation of the 
persons admitted. 

With these general standards in mind, let us examine the 
possible alternative policies of immigration that might be 
adopted. There is the policy of total or absolute exclusion. 
There is the policy of unrestricted admission. There is what 
might be called intermittent admission and exclusion. Then 
we may cite the principle of per centum limitation, and finally, 
what for want of a better term I shall call the policy of 
scientific regulation. 

Total exclusion as an immigration policy (particularly with 
reference to Europe) is not only physically impossible, but 
nationally and internationally impracticable. No serious 
student of the question today urges it. It need not therefore 
detain us. Unrestricted admission, too, is hardly proposed as 
a solution by thoughtful and competent persons. The state 
of public opinion here, the political and economic situation 
abroad, the necessity of reasonable sanitary safeguards against 
the dfseased and the physically and mentally incapacitated— 
all these reasons and others together conspire to make the 
policy of absolutely free immigration impossible of adoption. 
The plan of intermittent admission and exclusion as urged 
recently by an eminent biologist, namely, that of free immi- 
gration for a period of, say, ten years, followed by a period of 
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total exclusion of twenty or twenty-five years, to allow the forces 
of biologic and social assimilation to do their work, partakes too 
much of the weaknesses of the first two policies mentioned 
to have us take it seriously, not to speak of its failure to take 
into consideration the economic aspect of the problem. This 
inevitably forces us to fall back upon either the per centum 
limitation principle or a policy of scientific regulation in the 
light of the economic needs and capacities of the country and 
of the broadest concept of an evolving rather than a static 
American civilization. 

It is particularly necessary to subject the per centum limi- 
tation or quota principle to close scrutiny, since it has been 
urged by some as the cornerstone of all future American immi- 
gration policies with a finality and an assurance which in itself 
ought to be a challenge to the scientific student of the question. 

Various forms of the per centum limitation principle have 
been proposed, one of which is embodied in the present law. 
The simplest is the proposal to limit the volume of immigration 
to a certain per cent of the total population of the United States. 
A bill introduced in Congress a few years ago, for example, 
called for a limitation to three-fourths of one per cent of the 
total population. Another form of the limitation principle 
here discussed is that proposing to restrict the volume of im- 
migration to a percentage of a basic figure to be composed of 
the number of American-born children of each race or mother- 
tongue group as shown by the census of 1920, plus the number 
of naturalized citizens of each race or mother-tongue group as 
shown by the last available census, plus the number of aliens of 
each group naturalized since that census. Still another form 
of this proposal is one which would limit the number of immi- 
grants to a percentage (which may vary from a relatively small 
to a relatively large figure) of the foreign-born of each 
nationality in the United States at the time of one or another 
census. The avowed aim here is to restrict the number of 
one group of nationalities in favor of another. Since the type 
of immigration before 1890 was very largely from countries of 
northern or northwestern Europe, a limitation based upon 
either the 1910 or the 1890 census operates in favor of north- 
ern and northwestern Europe as contrasted with central, east- 
ern and southern Europe. The present limitation is based 
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upon the census of 1910 with a three per cent quota; the legis- 
lation which will probably be urged at the coming session of 
Congress will be a two per cent limitation based upon the 
census of 1890. 

What can be said of the rationale of these various proposals? 
The first is obviously devoid of logic. Why limit immigration 
to three-fourths of one per cent of the total population? Why 
not one per cent or five per cent or ten per cent? Where is the 
guiding principle on the basis of which the quota is to be fixed? 
At best it can be said that it is based upon a vague fear that 
if the number admitted is too large, the process of assimilation 
would be made difficult. But how are we to tell when the 
number is too large? And is the conception of assimilation and 
of the future of American civilization lying back of this pro- 
posal quite acceptable? 

The second proposal is apparently based upon the assumption 
that if a racial or mother-tongue group represented in the 
population of the United States shows a large proportion of 
native-born children and a large proportion of naturalized 
citizens, it exhibits signs of ready assimilability and is deserv- 
ing of a larger quota, for then the newcomers of that group 
will presumably also show those tendencies, and besides, they 
will be coming to kindred who themselves are already assimi- 
lated and will therefore be more readily absorbed. 

This proposal has the merit of seeking to base itself upon 
some rational criteria of assimilation, namely, permanent family 
life in the United States and naturalization. But it is still open 
to a number of objections. Quite apart from the fact that it 
can easily be utilized for purposes of racial and national dis- 
crimination by simply fixing the census to be used far enough 
back in the history of immigration, the plan reveals a mechani- 
cal conception of assimilation at its core. Will two per cent 
be more easily absorbed than four per cent or five per cent? 
Where shall we look for guidance to fix the quota? Is the 
process of incorporation dependent merely upon the degree 
of assimilation of the particular nationality-group and wholly 
independent of the conscious efforts of the American com- 
munity in intelligently helping along the process of incor- 
poration? Again, what discernible relation has such a pro- 
posal to the economic needs and capacities of the country? Or 
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are these to be totally ignored? And if they are to be con- 
sidered, how shall the quota based upon economic needs be re- 
conciled with the quota based upon the degree of supposed 
assimilability? Whichever way we turn we are confronted 
with shortcomings and contradictions which stamp this form 
of the per centum limitation principle as unacceptable as a 
permanent immigration policy for America. 

The third proposal, a form of which is now in operation, 
and a still more stringent form of which will be urged at the 
next session of Congress, seems to me equally open to serious 
objections. Its intent to limit immigration from central, east- 
ern and southern Europe in favor of northern and north- 
western Europe is based upon the highly debatable biologic 
notion of racial or national superiority and inferiority. It is 
based upon an anthropological dogma which is slowly but 
surely disintegrating as a result of the critical studies of 
modern social science. There is serious doubt as to basic dif- 
ferences in native capacity between primitive and civilized 
groups. There is serious doubt as to the existence of such 
differences between the color-races. There is still greater 
doubt as to the existence of such differences between the sub- 
varieties of the same race, as for example between the northern, 
the middle and the southern European subvarieties of the 
white race. Or if one wanted to exercise the maximum of 
scientific caution, one would have to say that, while differences 
between races may and possibly do exist, science has not yet 
satisfactorily demonstrated them, and if it does, these differ- 
ences may not necessarily turn out to be such as to stamp whole 
groups as physically and mentally inferior. Furthermore, it 
is always wise to remember that the concept of superiority and 
inferiority is highly charged with emotional bias, thoroughly 
relativistic and therefore a very unsafe notion from a truly 
scientific point of view. 

But there are some advocates of this form of percentage 
limitation who urge that while, to be sure, the argument of 
superiority and inferiority must sooner or later be abandoned 
for the more scientific notion of individual human worth, irre- 
spective of race or nationality, there is the undeniable fact of 
difference in cultural background, exhibited by the new immi- 
gration as contrasted with the early Anglo-Saxon heritage of 
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the country. The new-comers, mostly from central, eastern 
and southern Europe, are alien to this social inheritance, can 
never catch the spirit of it and so cannot make effective con- 
tributions to it. We are, these proponents insist, importing 
one of Europe’s unsolved problems—the gnarled and snarled 
problem of cultural minorities. 

These are weighty considerations and must be met. Yet | 
feel that here, too, underlying concepts must be sharply scrutin- 
ized lest we allow plausible generalizations to lead us into a 
social fatalism which, to my mind, is by no means justified, 
The groundwork of the civilization of the United States has 
been laid by pioneers of Anglo-Saxon blood. But since then, 
down to the present day, peoples of many lands and many 
stocks have added their share to the upbuilding of our culture, 
economic and non-material, thus proving by their works that 
they were capable of learning the spirit of American institu- 
tions and handing it down to their children. It is a curiously 
narrow view, one that lacks a long-range historical perspective 
and conceives of our civilization as fixed and unalterable, 
that does not interpret America’s social development in this 
way. It magnifies and exaggerates the incompatibility of 
differing culture-values and by that very procedure tends to 
create the problem the introduction of which it dreads so much. 
Instead of setting up as the national goal the ideal of the 
harmonization of cultural heritages (an ideal, I admit, in- 
finitely more difficult of realization, but infinitely more worth 
while), it tends to stifle generous impulses on the part of the 
foreign-born to throw in his lot with America, by hurling him 
back upon his old-world hatreds. Instead of helping to as- 
sure the most favorable conditions for the success of a unique 
experiment in human cooperation, it foredooms the great ad- 
venture by stamping it at the very outset as a monstrosity and 
so, bound to go to wreck. 

I have but to add the fact that this per centum limitation 
plan ignores completely the economic phase of the problem, and 
that in its practical operation it has produced hardship and 
suffering, and is likely to do so in the future, and I have 
rounded out my claim that it cannot be considered as a rational, 
scientifically grounded immigration policy for this country. 

Lacking in a sound policy of selection, devoid of constructive 
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efforts in the field of distribution, struggling with a culturally 
sterile conception of assimilation, the United States exhibits 
the distressing spectacle of a great and growing nation without 
a guiding principle in its most crucial concern. The only alter- 
native left is the policy of scientific regulation, based upon 
a comprehensive and far-sighted view of the economic develop- 
ment of the country, as determined by the most authoritative 
knowledge of the situation, together with a policy of selection 
that will be divorced from specious anthropological theories 
and judge men on the basis of individual worth, a policy of 
distribution that will create a far-flung and effective machinery 
of information and advice and thus help, without any com- 
pulsion, to bring work and worker together and to make known 
economic opportunities to those who seek them; a policy of in- 
corporation that conceives of the process, not as the self- 
effacement of the immigrant in a new environment, but as the 
release of hitherto unused and cramped powers of body and 
mind—a generous outflowering of human capacity in an 
atmosphere of liberty. 


II 


This, in broadest outline, is the basis of a constructive immi- 
gration policy. But it is only the barest beginning, for in order 
to embody these principles in effective legislation they must be 
reduced to concrete proposals, each of which must stand the 
test of searching criticism in the light of the best available 
knowledge and experience. It is here that the advocates of 
genuinely constructive immigration legislation show their 
greatest vulnerability. Trenchant in their attacks upon pres- 
ent measures, they rest satisfied with broad generalizations in- 
stead of seeking to incorporate them in definite form. 

There is, however, one proposal which, on first consider- 
ation, seems promising. It is the plan for the establishment 
of a Federal Board or Commission of Immigration, consisting 
of men of unquestioned scientific competence who would admin- 
ister a law embodying the basic principles laid down above. 
Precedents for the organization of such a body might be seen 
in the Interstate Commerce Commission, the Federal Reserve 
Board, the Federal Trade Board, the Tariff Commission, their 
functions ranging from definitely regulative to merely advisory 
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powers. But the full implications of such a plan have never 
yet been thoroughly examined. For this reason it has re- 
mained a bare suggestion, only to be consistently ignored in 
serious discussions of immigration policy. 

Let us assume that the principles arrived at in the course of 
our criticism of the various alternatives of immigration policy 
are sound and therefore worthy of incorporation into an immi- 
gration law. What would be the relation of an expert board 
or commission—a body which would have not purely advisory 
but effective regulative functions—to such a law? 

On the economic side, the first problem with which the 
board would be confronted is the problem of labor supply. 
Where and when and what kind of labor is needed? Does a 
labor shortage exist, and if so, does the demestic unemploy- 
ment situation warrant the admission of the necessary labor 
force? Such questions inevitably lead to the more funda- 
mental one: what constitutes labor shortage in a given 
economic situation? For it is clear that no sound and re- 
liable decisions can be expected upon this crucial point unless 
the board is guided by a carefully framed body of principles 
in the light of which evidence presented to it or data gathered 
on its own initiative would ultimately have to be judged. 
Here we open up a vast field for practical economic investigation 
relating to the actual demand for the products of industry and 
its capacity to supply them, the situation with reference to 
the amount and character of the domestic unemployed and the 
efforts or lack of efforts made to absorb them, the desirable rate 
of development for various fields of economic activity, and for 
the nation as a whole—factors which must all in one form 
or another be taken into account before the basic question can 
be answered. 

Furthermore, to facilitate the determination of the exist- 
ence of real labor shortages, it would be necessary to have ade- 
quate machinery for the quick, reliable and accurate assembling 
of detailed employment and unemployment statistics on the one 
hand, and on the other, an effective chain of strategically placed 
employment exchanges throughout the country. 

Assuming that the needed information is at hand and is 
thoroughly digested and interpreted, the board would have to 
fix a quota of otherwise admissible immigrants. Simultan- 
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eously with this procedure, the pertinent facts with reference 
to the economic opportunities and needs would have to be made 
accessible to prospective emigrants either through the consular 
offices or through other channels which might be made avail- 
able by means of cooperation with foreign governments. 
Before proceeding with an analysis of some of the other 
principles which the Board of Immigration would have to 
translate into a practical working procedure, let us examine 
some of the possible objections that might be raised against the 
concrete proposals made thus far. In the first place, it might 
be urged that the fact-finding machinery which would have to 
be placed at the disposal of such a board, together with the 
necessary chain of employment exchanges, are highly compli- 
cated and expensive undertakings which would have to be 
created out of virtually nothing. To this the answer is, that 
while it is true that we have at present very little accurate 
information on employment and unemployment statistics, it 
is by no means impossible to secure them if the proper coordin- 
ation is brought about between the various departments, 
bureaus and commissions of the federal and state govern- 
ments that are either actually gathering data along these lines 
or have the proper machinery for it. Much could be accom- 
plished if the recommendations of the Committee on Unem- 
ployment Statistics of the Conference on Unemployment 
(called in the autumn of 1921) were heeded, namely, that the 
Federal Bureau of Labor Statistics extend its index of employ- 
ment to cover (besides manufacturing) transportation, trade, 
mining and quarrying. In this it could collaborate with the 
Geologic Survey on data with reference to mining and quarry- 
ing, with the Interstate Commerce Commission on the state of 
employment in transportation, and also work through the 
various state bureaus of labor, so that ultimately it would be 
possible to construct national, state, regional and occupation- 
group indices. As one student of the subject has put it: “ The 
problem of extending and improving employment statistics is 
less statistical in its nature than it is administrative.” As to 
the problem of a federal employment service it might be 
pointed out, that here, too, the nucleus exists already and also 
valuable experience gained during its operation in the years 
1918 and 1919. It might also be well to remember that the 
[659] 
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opposition to the U. S. Employment Service was not exclusively 
to a federal service as such, but partly to the particular manner 
in which it was administered. 

But there, after all, are minor objections compared to the 
more basic questions that might be raised. Would not such a 
board or commission as proposed (in order to be really effec- 
tive), have to be vested with far-reaching powers, much too 
sweeping to be entrusted to any group of men, no matter how 
competent? Here it may be illuminating to cite the experience 
of the country with the Interstate Commerce Commission, the 
Federal Reserve Board, the Federal Trade Commission, and 
to a certain extent with the Tariff Board—all pointing to the 
fact that the trend of legislation in such matters of basic na- 
tional concern as is the distinctive province of each of these 
bodies, has been and is likely to be more and more in the 
direction of the establishment of expert regulative bodies ad- 
ministering general legislation. Safeguards can always be 
established by proper provisions making possible the review of 
the orders of the board by a specified court. May it not be 
that sooner or later immigration policy, too, will have to be 
lifted out of the sphere of pure political expediency and put 
upon a solid basis of ascertained fact and broad national 
welfare? 

It may be urged, further, that the board would find it im- 
possible to arrive at an acceptable definition of what constitutes 
“ labor shortage ” in any given situation, particularly if it is to 
proceed to fix the necessary quota after examining whether 
or not reasonable efforts have been made to absorb the avail- 
able domestic labor supply. What would constitute ‘ reason- 
able efforts”? Here again the technical difficulties, which un- 
doubtedly would arise, can easily be exaggerated. But they 
are not insuperable, particularly if working definitions are 
sought and not hair-splitting, doctrinaire distinctions. To cite 
one illustration from the workings of the British unemployment 
insurance scheme: such terms as ‘“‘ misconduct ”’, “ just cause,” 
“suitable employment’, “ by reason of trade dispute,” “ pre- 
vailing and standard rates of wages’’—terms of disqualifica- 
tion and protection—“ have been gradually and cumulatively 
defined satisfactorily by the machinery of insurance officer, 
court of referees and umpire.” 

[660] 


No 
of 
its 
of 

it 

t 
he 
Ww 
d 
P 
| 
| 


No. 4] SCIENTIFIC REGULATION OF IMMIGRATION 125 


Still another objection may be that regulation of the stream 
of immigration is really mot needed, for the volume regulates 
itself, as is shown by the fact that in prosperous times the tide 
of immigration is high, while in times of business depression 
it automatically recedes. This, in the main, has been true of 
the situation before the war, with the qualification that there 
has always been a considerable lag in the recession of the tide 
when the curve of business activity was on the downward trend, 
due to the necessary amount of time that elapsed before the 
prospective emigrants learned of the changed business situation 
in the United States. But intelligent regulation of the volume 
of immigration would not mean flying in the face of the natural 
adjustment between the demand and the supply of labor. It 
would rather mean bringing the whole process under conscious, 
rational control, and incidentally tending to reduce the “ over- 
lapping” or the “‘ lag” mentioned before. 

But, the critic might continue, assuming the proper quota 
has been admitted, what guarantee is there that it will distri- 
bute itself according to the ascertained needs and in the locali- 
ties where the labor is required? The answer must be found 
in a careful weighing of the possible alternatives that might 
be followed to assure the desired results. One is compulsory 
distribution of the quota admitted. The other is maximum 
guidance through accurate information and advice, without any 
semblance of compulsion. Shall we adapt to our needs the 
procedure of New Zealand where so-called “ nominated ”’ im- 
migrants—that is, those who have been promised upon their 
arrival, jobs and care by responsible Australian citizens— 
are required (if they are domestic servants or farm laborers) 
to follow their respective occupations for a period of one year 
after their arrival in the Dominion, and if the immigrant fails 
to keep his agreement he is called upon to pay the government 
the difference between the “ assisted rate”’ and the full fare? 
Or are to we follow the suggestion recently made by Mr. W. R. 
Morton, Vice Consul at Athens, that the United States be 
divided into 12 to 16 zones and that an annual quota be as- 
signed to each, the prospective emigrant at the time of apply- 
ing for a visa being informed which zones were still open to 
him and being compelled to select one of those zones; ther on 


arrival in the United States being required to stay within the 
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chosen zone for five years, at the end of which time he would 
be eligible for citizenship and free to go wherever he chose? 
Or are we to experiment with the other alternative—non-com- 
pulsory distribution along the lines, for example, of the promis- 
ing work done before the war for a period of a dozen years by 
the Industrial Removal Office of New York City, a private 
organization financed through the Baron de Hirsch Fund? 
The general method of procedure followed by this agency was 
to receive applications for removal at the central office in New 
York, to make a careful physical examination of the applicant, 
to secure if possible evidence of good moral character and fair 
competence in some trade, to select from carefully compiled 
data on industrial opportunities throughout the United States 
a community where the applicant and his family, if he had any, 
could make a reasonable living, to make arrangements for his 
reception, and then to keep in touch with him through the 
local agencies and the traveling agents of the central office. 
While in some cities the entire work was in the hands of a paid 
agent of the central office who worked under the supervision 
of a small committee, composed of representative members of 
the community, in other localities it was the function of a 
designated cooperating social agency or individual. In the 
twelve years during which the agency operated, it claimed to 
have “ removed” approximately 64,000 persons. This, of 
course, is a ‘‘ mere drop in the bucket”. Yet its work may be 
regarded as a sort of test-tube experiment in distribution, con- 
taining principles and methods of procedure which, if properly 
adapted and applied on a large scale with adequate federal 
aid, might yield notable results. In any case, it is only reason- 
able to insist that until non-compulsory methods have been 
thoroughly tested, forcible distribution is a policy certainly to 
be shunned. This does not take into consideration the legal 
aspect of the proposal of compulsory distribution, a phase by 
no means to be ignored and likely to invalidate it wholly. 

A final objection may be urged, namely, that those who 
would be admitted would be an additional burden during times 
of unemployment. But it is hard to see that this applies with 
greater force to the proposal here made, than it does to the 
present quota law or any other law that admits aliens. It 


might be pertinent to add that in such times of depression there 
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is a backward flow of emigration from the United States, and 
also that it would be just in periods such as this that the board 
might, with advantage, use its power to restrict immigration 
until reasonable efforts have been made to absorb the un- 
employed at home. 


Thus far the discussion has centered around the problem of 
what might be called the quantity of labor. There is the other 
phase of the kind or quality of the labor forces—I mean on 
the side of mental capacity. It need hardly be argued that 
we do not wish to add physically and mentally inferior persons 
to our population, but rather those who are average and 
superior. The law of 1917 contains in Section 3 a list of classes 
of persons that are to be excluded. Among these are certain 
types of physical and mental defectives. But while it is rela- 
tively easy to discover the specified physical disabilities, it is 
much more difficult to uncover mental defects, particularly with 
the utterly inadequate facilities at the command of the authori- 
ties at the ports of entry. 

This situation has led to the suggestion that rigid mental 
tests be administered, and thus a selection exercised as to the 
mental types to be admitted. It is a suggestion that is seri- 
ously urged in some quarters, the particular tests recommended 
being the army intelligence tests used during the war. Here 
again it behooves us to be cautious and examine more closely 
a proposal which sounds plausible. The problem becomes 
clearer when we consider some of the general findings of the 
psychologists who have worked in the field of intelligence tests. 

Professor Lewis M. Terman, in his work, The Measurement 
of Intelligence, in which he summarizes the results of the 
revision-tests of the Binet-Simon scale of measurement, writes: 


Since the frequency of the various grades of intelligence decreases 
gradually and at no point abruptly cn each side of the median, it is 
evident that there is no definite dividing line between normality and 
feeble-mindedness, or between normality and genius. Psychologically, 
the mentally defective child does not belong to a distinct type, nor 
does the genius. There is no line of demarcation between either of 
these extremes and the so-called normal child. The number of men- 
tally defective individuals in a population will depend upon the stand- 
ard arbitrarily set up as to what constitutes mental deficiency. 
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Similarly for genius. It is exactly as we should undertake to classify 


all people into the three groups: abnormally tall, normally tall, and 
abnormally short.” 


Or again: 


When we use these terms (feeble-mindedness, borderline intelli- 
gence, dullness, normality, superior intelligence, genius, etc.) two 
facts must be borne in mind: (1) that the boundary lines between such 
groups are absolutely arbitrary, a matter of definition only; and (z) 
that the individuals comprising one of the groups do not make up a 
homogeneous type. 


In the light of these generalizations of psychology, the fol- 
lowing questions arise which a Board of Immigration would 
have to meet : How low in the scale of intelligence shall the line 
of exclusion be fixed? Who shall fix this line? Is it to bea 
movable line, to be raised or lowered at the discretion of the 
board on the basis of other considerations, such as economic 
factors, for example? Is the technique of intelligence testing 
far enough advanced so that it can be applied with fairness to 
persons of different nationalities and different occupatioris? 
Are the tests to be administered abroad, before the emigrant 
embarks or at the port of entry? These questions involve two 
problems: one is the technical validity and feasibility of the 
intelligence tests themselves; the other, the problem of admin- 
istering them. 

It will probably be admitted by those who know most about 
intelligence testing that the technique involved cannot be ap- 
plied without risk of injustice to persons of all nationalities 
alike even though the tests probe as nearly as possible only 
native capacity. The fact that the Committee on the Scientific 
Study of Human Migration of the National Research Council 
recently selected as one of the basic studies to be made the 
“internationalizing”’ of intelligence tests would tend to 
strengthen this view further. It will also be admitted that 
since the line of demarcation between the various grade classes 
of intelligence is not rigid, it is not easy to determine where the 
lower limit for admissibility shall be fixed. This makes the 
proposal of the application of mental tests for selection of im- 
migrants highly problematical. Is the criterio:: of selection on 
the basis of mental capacity, then, to be abandoned? Can it 
have any place in a national immigration policy? Obviously 
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those about whose feeble-mindedness there is no doubt must 
and can be discovered and excluded. It is those who fall into 
the border-line group that present the difficulty, for these are 
sometimes classifiable as dull, often as feeble-minded. The 
reasonable procedure would be to exclude those who, in the 
light of the most competent psychologic authority, are unques- 
tionably feeble-minded, leaving the border-line cases to be 
determined on the basis of other than purely psychologic con- 
siderations, such as the probability of productive activity and 
the guarantee of reasonable economic and social competence. 

But why not fix the lower limit of admissibility higher than 
the unmistakably feeble-minded group? Because once this 
boundary is overstepped, the controversies as to where the line 
shall be fixed would become endless. At best the fixing of the 
line is arbitrary. It should therefore be placed at a point 
which will arouse the least possible controversy. If these tests 
are to accomplish their legitimate purpose, the lower limit of 
admissibility would have to be specifically defined in the law 
and the administration of the tests fully safeguarded. 

Whether the testing shall be done here or abroad is another 
exceedingly difficult administrative problem. While the sug- 
gestion of examination of immigrants abroad appears, on first 
consideration, the desirable method of procedure, there are 
numerous obstacles in the way. There is first the positive 
refusal of the various countries of emigration to have American 
examining officials perform their task abroad, insisting that 
such a procedure would constitute an infringement of national 
sovereignty. There is further the difficulty of effective control 
of the examining staff at such great distances from the center 
of administration. The more this question is studied the 
clearer it appears that until the objection of the foreign govern- 
ments can be overcome, or some other practicable method dis- 
covered, the task of examination will have to be carried out in 
our ports of entry. That hardship will be suffered by excluded 
immigrants is inevitable. These will have to be eased as much 
as is possible under such circumstances. But, remembering 
that the proportion of those excluded on grounds of mental in- 
capacity is relatively small, and considering the probability that 
effective broadcasting of the exact provisions of the law among 
prospective emigrants acts as a fairly effective deterrent, the 


problem is much reduced in size and in seriousness. 
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IV 


The other qualitative aspect of our problem is the racial- 
cultural. What are the principles to be adopted here? From 
our criticism of the present quota law it became clear that the 
anthropological basis of the law is very precarious, certainly as 
far as the subvarieties of the European peoples are concerned. 
The whole trend of scientific research in this field is to under- 
mine the dogma of racial inferiority and superiority and center 
attention upon significant variations between individuals rather 
than groups as a whole. As Professor Boas recently wrote: 
“If the task of the eugenist were the selection of that third of 
humanity representing the best strains, he would find his ma- 
terial among all European and Asiatic types and very prob- 
ably among all races of man; and all would contribute to the 
less valuable two-thirds.” In a rational immigration policy 
selection, therefore, must be in terms of individual worth, 
physical and mental. This much is reasonably certain with 
reference to European immigration at least. 

There remains, however, the exceedingly difficult question 
of oriental immigration. If exclusion is to be maintained it 
cannot be urged upon grounds of physical and mental in- 
feriority of these groups as contrasted with the whites. The 
objections, and they cannot be ignored or lightly treated, must 
be grounded in the fact of striking divergences in racial traits 
and social heritage, making the process of incorporation rela- 
tively slow and more likely to give rise to undue friction in 
racial relations. This is especially apt to be true if mass 
migration of oriental peoples were to be permitted. The 
whole question is so charged with bias and misunderstanding, 
if not misrepresentation, and has so long remained outside the 
field of impartial inquiry that, for the sake of more har- 
monious relations with the trans-Pacific peoples, a thorough 
scientific study needs to be made. Much could be gained 
through an International Migration Conference of representa- 
tives of the peoples on both sides of the Pacific Ocean, to dis- 
cuss, on the basis of the results of a scientific inquiry, funda- 
mental policies of immigrition and emigration. Carefully 
defined as to its scope and its powers, there is no reason why 
such a conference should not be called upon the initiative of 


the United States under the authorization of Section 29 of the 
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Law of 1917, giving the President the power “ in the name of 
the Government of the United States to call in his discretion, an 
international conference . . . for the purpose of regulating by 
international agreement, subject to the advice and consent of 
the Senate of the United States, the immigration of aliens to 
the United States...” To argue, either that it is safest to 
“Jeave well enough alone” or that such a conference would 
only serve to irritate and increase latent friction, is, to my mind, 
to view a problem fraught with the greatest dangers from a 
strangely narrow point of view and to invite rather than fore- 
stall serious international complications that are bound to come 
sooner or later. 


I have sketched thus far some of the problems of selection 
that would have to be faced by a Board or Commission of 
Immigration. The other two aspects of immigration policy 
are distribution and incorporation. 

It is well known that the problem of distribution has been 
virtually untouched thus far. The valuable provision for a 
Division of Information in the Bureau of Immigration, made in 
Section 30 of the Law of 1917, has made possible but the barest 
beginning of an effective service in this direction. Lack of 
funds, governmental indifference and possibly also lack of prac- 
ticable plans for work in distribution, have been chiefly re- 
sponsible. I have referred before to the need of developing 
a service substantially along the lines of the experiment of the 
Industrial Removal Office of New York City. One of the most 
effective pieces of work which a properly constituted Board of 
Immigration could perform is to develop an information and 
removal service that would make an effective start in the 
direction of intelligent distribution. 

Incorporation, or assimilation, is the last field in which the 
board would have to proceed to put into concrete form the 
principles laid down. Here nothing is so important as to be 
operating on the basis of a sound concept of incorporation. 
This cannot be the crude, current notion of the “ melting pot”’, 
virtually condemning the immigrant to cultural self-effacement 
in a new and strange environment. It must be, as I have noted 
before, the psychologically sounder and socially more fertile 
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notion of helping the newcomer to release hitherto unused or 
cramped powers of body and mind. We must never forget 
that while there are factors inherent in the immigrant himself 
that retard the process of incorporation, there are forces in- 
herent in the community to which the immigrant comes that 
often are much more powerful in the process of retardation. 
Briefly, these are: lack of friendly, sympathetic, dignified re- 
ception at the gate of entry to the country; lack of intelligent, 
efficient guidance in fitting him properly into the economic life 
of the country ; frequent thwarting of effort to settle upon the 
land, because of lack of proper direction and often exploitation; 
lack of adequate facilities, both quantitatively and qualitatively, 
for the education of the immigrant adult; vexatious, compli- 
cated, and often undignified methods in the procedur: of 
naturalization ; experiences with the law-courts, often tending 
to undermine the confidence and respect of the immigrant in 
the dignity and fair-dealing of the American courts of justice; 
lack of sympathetic understanding and cooperation with im- 
migrant institutions, such as the foreign-language press and 
immigrant community organizations ; assumption of superiority 
‘towards everything and everybody foreign. Merely to mention 
these is to indicate the remedy for them. Together the neces- 
sary corrective features would constitute a rather comprehen- 
sive community program of social reconstruction—a challenge 
to the ethically-minded native to ask himself soul-searching 
questions about the inner and outer life of America. 

There is one suggestion which it might be worth while to 
examine seriously as possibly meeting the difficulty often cited 
by local educational authorities in their efforts to supply 
adequate facilities for adult immigrant education. Local ap- 
propriations, they insist, are often pitifully inadequate. That 
is why relatively so little is done, and so poorly, for the immi- 
grant who wishes to learn the English language and something 
of the customs and history of the country. Once it is keenly 
realized, however, that this is a problem in the solution of which 
both state and nation must share, it will not be difficult to 
make proper financial provisions. The idea of the “ dollar- 
for-dollar” appropriation on the part of the federal govern- 
ment to supplement the contributions of state and municipality 


has not been effectively tried as yet. At present the federal 
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government contributes nothing to the education of the for- 
eign-born. If contributions could be made on the basis of the 
increments to the alien population in the various communities 
(the necessary data being secured from the records at the ports 
of entry), then as the alien group in any particular community 
grew in numbers the educational resources too would grow 
simultaneously, and the excuse of local educational authorities 
for not providing proper facilities would be shorn of much of 
its plausibility. With proper safeguards for legitimate use 
of the moneys appropriated, and with an intensive program of 
training of teachers who would be not merely expert in 
language-teaching but also would have a sympathetic insight 
into the social background of their pupils, the process of in- 
corporation would without doubt be facilitated to a very con- 
siderable degree. 


VI 


The scientific regulation of immigration is not impossible. 
None of the objections which might be raised against a com- 
petent regulating board is insuperable. It is true that in 
constituting such a governmental body the greatest care and 
circumspection would have to be exercised. It would have 
to be a commission in which the voice of science rather than 
that of political expediency would predominate. To conceive 
of it as simply a body of representatives of various economic, 
political or racial interest-groups, sitting in conference and 
trying, by adroit maneuvering and astute give-and-take, to 
wring concessions from one another, is utterly to misconceive 
the proposal and to condemn it to certain failure from the 
beginning. It must, moreover, be a board independent of any 
federal department, and not a subordinate bureau in any of 
them. The nature and scope of its work fully justify such a 
demand. It must be an agency that has at its command a fact- 
finding machinery of the highest degree of efficiency, a place- 
ment and distribution service of far-reaching effectiveness, 
and an educational system for the incorporation of the alien 
motivated by a national ideal that evokes and conserves rather 
than represses valuable culture-traits in the newcomer. 

This is a great national enterprise, requiring a social imagin- 
ation that is capable of conceiving a great civilization in the 
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making. And who will deny that it is worthy of a great, 
supreme effort? 

To say that such a policy can not be achieved, and to be 
satisfied with the present situation, is to admit that immigration 
is a problem that never can and never will be solved in any 
other way than by the blind clash of opposing economic and 
racial interests, and that therefore it will always be a miser- 
able makeshift. It is to admit that bias, not reason and far- 
sighted statesmanship, is to be the guiding rule. It is to take 
a cynical and fatalistic view of national and international prob- 
lems. It is to deny the efficacy of intelligence in human group 
life. It is to surrender to force as the final arbiter of human 
concerns. 

Are we ready to admit the failure of democracy in America? 
Are we ready to assert that with so many peoples and so many 
races it is impossible to achieve real unity? Some will no 
doubt affirm that there has never existed a state in the past that 
achieved unity with a heterogeneous population. They will 
point to imperial Rome and the fragments into which she broke. 
They will call to mind the fate of the polyglot Austro- 
Hungarian monarchy. They will prophesy the same doom for 
Russia and even the British Commonwealth of Nations. There 
can be no unity without uniformity, is the burden of their 
warning. 

This is the real problem of American civilization: How can 
unity be achieved and yet valuable differences be conserved? 
One thing is certain: the way of the past must not be our way. 
What kept the old empires together in a precarious and specious 
unity, and what clamped ‘the pre-war monarchies down, was 
brute force. Compulsion was the keynote of their policy of 
unification. And that is why they fell. Force generated its 
own destroyer. 

America must seek unity in a far different manner. It must 
seek it and it will find it through the generous cooperation of 
classes and races and religions. It is either this or chaos. We 
may not all have a common past. Let us at least build to- 
gether for a common future. 
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TRANSPORTATION AND FUEL 


HENRY R. SEAGER 
Professor of Political Economy, Columbia University 


HE purpose of the Academy of Political Science is to 
T stimulate intelligent interest in questions of the day. 
Owing to the state of American opinion and other 
circumstances we seem destined, for the immediate future, to 
play a somewhat inglorious part in international affairs. This 
has caused the Academy to deem the present an appropriate 
time for discussing home problems. Although the last to be 
taken up, the topics of transportation and fuel are not the 
least important that confront us. 

In considering the fuel problem, meaning of course the 
coal question, we must lean heavily upon the recently dissolved 
Coal Commission. The valuable reports of that commission 
have suffered from the fact that they have appeared after the 
strikes which stimulated interest in their labors have been 
settled. The American public with characteristic facility 
seems to have forgotten all about the threatened coal short- 
age and turned its attention to football, the respective merits 
of Zev and In Memoriam and other matters of more immediate 
interest. 

Because there was nothing either strikingly novel or strik- 
ingly sensational in the findings or recommendations of the 
commission one critic has even gone so far as to say that 
the six hundred thousand dollars it expended was wasted and 
that we would be just as well off had there been no com- 
mission. The Washington Post, closer to the scene of the 
activities of federal commissions, has characterized this criti- 
cism as obviously harsh and exaggerated. For, it points out, 
any body of men who succeeded in extracting six hundred 
thousand dollars from the last Congress was by that fact alone 
proved to be possessed of unusual capacity and to be deserving 
of public respect and confidence. 

I have no wish to anticipate what representatives of the 
commission can say from fuller knowledge and with greater 
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authority. There is one aspect of the coal question, however, 
which I should like to emphasize. 

Looking forward, our greatest need in connection with coal 
is conservation of this indispensable and limited natural re- 
source. Our present methods of mining and selling bituminous 
coal are wasteful to an extreme. Although mines already 
opened are operated on an average for less than two-thirds of 
the year, we are permitting the continuous opening up of new 
mines on a scale and in a manner that tends to make the 
situation worse rather than better. In proof of this fact the 
Coal Commission presented evidence that while from Ig1!0 to 
1916 less than three hundred new mines per year were opened, 
in 1916, 454 were opened; in 1917, 1285; in 1918, 1573, and 
in 1919, 1058. Under the present requirements of the Inter- 
state Commerce Commission that cars are to be supplied equit- 
ably to operating mines, this means a costly and wasteful dif- 
fusion of our limited supply of coal cars, still greater irregu- 
larity of production than we already suffer from, and resulting 
unemployment for miners and idleness for capital. 

The only feasible way to cope with this, the central evil 
in the coal situation, is through government regulation. As 
to this point there is little controversy but there is developing 
considerable difference of opinion as to how the regulation 
should be brought about. The Coal Commission, after a 
very careful study of the whole problem, recommends that the 
Interstate Commerce Commission, enlarged to include a special 
department on the coal industry, be the regulatory agency. 
There seems danger that this recommendation will be dis- 
regarded. At any rate I note that at the recent meetings 
of our sister Academy in Philadelphia, which also dealt with 
the coal question, one speaker advocated the creation of a per- 
manent coal commission to supervise the industry while an- 
other went so far as to advocate the creation of a department 
of mines with a secretary of mines to have a seat in the cabinet. 
In my judgment the recommendation of the Coal Commission 
on this matter is sound and wise. The only ground on which 
the federal government may under the constitution undertake 
the regulation of the coal industry in time of peace grows out 
of its power to control interstate commerce. It happens that 
in connection with the coal industry this power extends very 
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far. As the Coal Commission showed, ninety per cent of the 
soft coal produced has to be transported from the mine to the 
consumer and ninety-seven per cent of this transportation is 
by railroad. Moreover, seventy-five per cent of all coal pro- 
duced enters into interstate commerce. It was thus no acci- 
dent that caused the program committee to link together for 
this session the subjects of ‘‘ Transportation and Fuel.” The 
railroads are not only vital to the successful prosecution of 
the coal industry but they stand first among coal consumers, 
taking twenty-seven per cent of the total output of our 
bituminous mines. Moreover, coal is the principal item in the 
freight traffic of the railroads, constituting from thirty-five to 
forty per cent of their aggregate tonnage. Finally, from the 
point of view of the cost of coal to the consumer, the prob- 
lem of efficient transportation is only less important than effi- 
cient mine operation. The charge for freight comes right 
after the charge for mine labor among the principal items in 
the present high cost of coal. In fact, for consumers at con- 
siderable distances from the coal mines the freight cost is 
greater than the mine labor cost. 

Since the Interstate Commerce Commission is the authority 
we have created to regulate interstate commerce and since 
regulation of the coal-mining industry must rest on the power 
to regulate interstate commerce, there is a strong presumptive 
case for entrusting the task of regulating the coal mines to an 
enlarged Interstate Commerce Commission. And the com- 
mission has already shown an appreciation of its responsibili- 
ties in this field and indicated ways in which the powers which 
it already possesses may be made effective. Realizing that the 
country is suffering from an excess of operating mines it 
recently refused permission to a railroad to construct a spur 
line to aid in the development of a territory that had not yet 
been brought into production. Still more recently (June 13, 
1923) it rendered an important decision designed to correct 
the growing evil of so-called assigned and private cars, that 
is, cars withdrawn from the general supply of freight cars, 
which must be apportioned equitably among all the mines for 
the use of the railroads themselves or large shippers able to 
supply coal cars of their own. 


Such measures as these may prove merely oppressive unless 
[675] 


| 
| 
| 
| 


| 

| 


140 ECONOMIC POLICIES SINCE THE ARMISTICE [Vor x 


the powers of the commission are still further enlarged and its 
personnel is increased to permit a special department of its 
members to concentrate on the coal question. 

It is the judgment of most students of the matter that just 
as we have been forced by the logic of the situation to recognize 
the advantages to the public of reguiated combination in the 
case of railroads, we shall be forced to recognize the advant- 
ages to the public of regulated combination in the case of coal 
mines. The only effective way to check the opening of new 
mines when old mines are already operated so irregularly as 
to cause great losses both to labor and capital is to require a 
permit or license as a condition of opening a new mine at the 
same time that mines already in operation are allowed to 
consolidate whenever such consolidation will make for economy 
and efficiency. The Interstate Commerce Commission is try- 
ing to grapple with this problem through its power to check 
the building of railroads which it does not consider necessary 
to the public welfare. It seems a logical step to give to it 
rather than to some other agency the correlative power to 
check the opening of new mines, which are not yet needed to 
meet fully the country’s coal requirements. 

Another very significant aspect of the coal problem is con- 
cerned with fair margins of profit to producers and dezlers. 
Governor Pinchot has proposed as one means of protecting 
consumers against exploitation, that the anthracite mine own- 
ers join together in refusing to supply coal to retailers who ex- 
ceed a definite price schedule in their charges. Desirable as 
such a plan might be, we must all realize the dangers of per- 
mitting mine owners to dictate prices to retailers except under 
intelligent governmental supervision. The Interstate Com- 
merce Commission already controls freight charges which con- 
stitute the second largest item of expense in supplying coal to 
the country’s consumers. They seem well qualified, since they 
must pass on the fairness of freight rates, to pass also upon 
the fairness of other items of expense in connection with the 
production and distribution of coal. If mine operators are to 
be allowed to determine maximum price schedules for the guid- 
ance of retailers, could any agency be better qualified to pass 
authoritatively on the reasonableness of these schedules than 
the Interstate Commerce Commission ? 
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The demand that a new commission be created to deal with 
every new problem that comes up is very properly viewed with 
misgiving. As regards control of the coal industry the Inter- 
state Commerce Commission has already begun to exercise 
important regulatory powers. In the judgment of the Coal 
Commission on the basis of a careful and exhaustive study of 
the problem, the best results will follow by extending these 
regulatory powers rather than creating a new commission. 
I submit that this recommendation is in harmony with the re- 
quirements of economy, efficiency and political practicability 
and therefore merits the cordial support of disinterested 


citizens. 
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RECOMMENDATIONS OF THE UNITED STATES 
FACT-FINDING COAL COMMISSION 


GEORGE OTIS SMITH 
Director, United States Geological Survey 
Member of the United States Coal Commission 


“4 NAHE United States Coal Commission’s contract expired 
September 22 with no legal provision for renewal, but 
the job is not finished. In the eleven months and four 

days of the commission’s official life an immense mass of in- 
formation was quickly collected and voluminous reports were 
hurriedly written. With adequate time available, say at least 
two full years, its field of investigation might have been more 
narrowly circumscribed, its lines of inquiry more wisely chosen, 
the facts it found better selected and arranged, its reports far 
less voluminous, and its recommendations more definite. It is 
none too generous praise to term the commission’s reports, 
made public as yet only in a form primarily for the use of 
the press, a veritable mine of valuable information, but candor 
compels the added comment that to prepare the product of 
this mine for general consumption, some sort of a breaker must 
be provided—it is not enough to dig up raw, crude facts; they 
must be sized and separated from associated matter of less 
value. 

Only in part are the recommendations contained in the 
Coal Commission’s twenty-odd reports broadly or analytically 
stated ; hence the reasonableness of a frequent criticism of the 
commission and its work. Plainly the Coal Commission needs 
an interpreter; yet no individual, however close he may have 
been to the now defunct commission, can claim any exclusive 
warrant as authoritative interpreter. The field of constructive 
criticism, to seek “a wise and efficient policy”’ for the coal 
industry, is open to all. Indeed, it is proper to regard the 
published results of the commission simply as a starting point. 
Fortunately, wisdom did not die with the Coal Commission; 
we may begin where it left off. 

The basic finding of the commission was its statement of the 
economic fact that the mining of coal is a business clothed with 
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a public interest, and this but repeats the underlying thought 
of Congress in providing for fact-finding as a preliminary to 
legislation. An unfailing supply of domestic and industrial 
fuel is vital to the general welfare; this means an uninter- 
rupted service in mining and transporting coal, a service that 
to be efficient and effective must be continuous; and this 
country-wide dependence upon coal is the compelling reason 
for some degree of public control of what many citizens prefer 
to consider a purely private business. If, however, the 
economic fact that coal mining is an indispensable service can 
be justly disputed or the legal right of the public to protect 
the home, nation-wide industry, and interstate commerce can 
be reasonably denied, it is idle to seek to make a national issue 
of coal; this Academy and the Congress of the United States 
might as well devote their thought to the economic and political 
aspects of asparagus growing, shoemaking, lace manufacture, 
or any other private business. The commission finds that coal 
is vital to America every day and hour. 

The first recommendation of the commission is to let in the 
light upon the coal business—‘ the public needs information 
and the industry needs publicity.” Continuous governmental 
supervision to find the facts and, in the light of full and up-to- 
date information, as much governmental regulation as is 
required to stabilize the industry and protect the public seem 
to have been the guiding thoughts of the commission, with 
somewhat of a preference, repeatedly expressed but perhaps 
never sufficiently outspoken, for a minimum of public regu- 
lation. Self-determination is set up as the ideal for the in- 
dustry, self-determination stimulated by an active and well- 
informed public opinion. 

The year and more in which the coal problem has been given 
the center of the stage has not sufficed to bring to it the full 
understanding that is desirable and indeed essential. The 
continued play of the spot light has brought out many details 
but all the fact-finding has not discovered any simple cure-all. 
This explains the absence of a clean-cut program as the final 
pronouncement of the Coal Commission; instead, the com- 
mission addresses recommendations of remedial action not 
only to Congress but to state legislatures and municipal 
officials; to the Interstate Commerce Commission and to rail- 
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road executives; to coal operators and to mine workers; and 
finally to the great body of coal consumers, large and small. 
The finding is one of divided responsibility for things as they 
are and therefore of distributed obligation to make things 
different. 

The commission recommended that the Interstate Com- 
merce Commission be made the administrative agency for con- 
tinuing fact-finding and exercising whatever regulative 
function is demanded to correct abuses. This recommenda- 
tion expressed not only a preference for an agency with estab- 
lished policy and prestige rather than a new and untried 
bureau, but especially the conviction that the intimate relation 
between transportation regulation and the coal business fur- 
nished the logical if not the only basis for the exercise of 
regulatory powers by the federal government. 

With adequate supply and reasonable prices as the ends in 
view, the commission sought to analyze the workings of the 
law of supply and demand. The undercapacity of the anthra- 
cite mines to meet anything but ordinary demand is in marked 
contrast with the overdevelopment of the bituminous mines, 
whose capacity far exceeds even the peak demand. In the 
anthracite industry restraint of trade is unnecessary, for the 
over-demand maintains price levels; in the bituminous industry 
no combination or monopoly of producers has ever controlled 
either supply or prices. With both hard and soft coal, then, 
the immediate cause of exorbitant prices has been the demand 
from buyers at times when the supply has been inadequate. 
The consumer himself can do much, as the commission recom- 
mends, to smooth out the ups and downs of demand, by pur- 
chasing coal on annual contract and by providing for storage. 
To encourage the off-season delivery and storage of bitumin- 
ous coal, the Coal Commission recommends that the Interstate 
Commerce Commission allow the commercial ability to sell 
coal the year round to be the controlling influence in the dis- 
tribution of railroad cars in months of transportation shortage. 
Economy in the use of transportation by the encouragement 
of river movement of coal and by the discouragement of long 
rail hauls is also recommended. Unfair competition by means 
of unwarranted freight differentials has favored waste of 


transportation service, both in making improved waterways in- 
[680] 


| 

| 

| 

| ef 
se 
T 

| d 
d 

| | 

| | 

| 

| 

| | 

| 

i} 

| 

| 

| 

| 


No. 4] FACT-FINDING COAL COMMISSION 145 


effective and in promoting the premature opening of mines to 
serve old markets already well supplied from nearer fields. 
Thus, mine capacity has outstripped railroad capacity. 

Irregularity of seasonal demand and unnatural widening of 
marketing territory, however, are not the only causes of over- 
development. The opening of too many mines has been a 
direct result of the uncertainty of continuous operation due to 
the uncertainty of labor supply. The periodic and anticipated 
strikes encouraged a higher peak capacity within the organ- 
ized territory, and as the strikes increased in severity the coal 
shortages promoted the opening of more mines in the non- 
union fields. Its full monopoly of mine labor in the anthracite 
region as well as for the larger part of the bituminous tonnage 
brings the mine workers’ union into the foreground of the 
picture. 

The commission’s unequivocal declaration of belief that the 
union has been potent in bettering the workers’ condition but 
that it can win public approval only as it in turn “ accepts in 
practice the principle that the public interest is superior to that 
of any monopolistic group, whether employers or employees,” 
might have been condensed into the blunt statement that the 
union is needed to protect the miner, and the non-union fields 
are equally needed to protect the public. But this competition 
by the non-union fields, while affording the consumer a large 
measure of protection as to both price and supply, has cost 
dearly in other ways, especially in promoting overdevelop- 
ment and all the evil consequences that flow from it: too many 
mines and miners, too short and too uncertain working time, 
and rates of wages and profits that express to some degree these 
hazards of employment of both labor and capital. The re- 
moval of causes of overdevelopment, therefore, was the subject 
of several recommendations by the commission. 

These and other recommendations of the commission relating 
to taxes, licenses, freight rates, car distribution, inspection of 
coal, consolidation of mining companies, safety codes, im- 
provement of underground management, larger use of machin- 
ery, betterment of living conditions, attention to personal man- 
agement, study of the wage structure, and continous investiga- 


tion and publicity are all well supported by its findings of 
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fact,’ yet each and all of these reforms will fail to stabilize 
the industry and better the conditions for all concerned if 
periodic suspensions of mining are to continue. The real issue 
concerns the sovereignty of the American people in their 
relation to those who own coal mines or work in coal mines: 
is the people’s right to an uninterrupted supply of coal the 
dominant right? 

The people’s right to a supply of coal at reasonable prices 
should be equally enforceable against a combination of oper- 
ators raising the price or a combination of miners shutting 
down the mines. We have already outlawed combinations of 
capital attempting restraint of trade or even control of price; 
a country-wide combination of labor with the declared purpose 
of enforcing its own decrees by creating public distress would 
seem even less justified. When its half-million or so mem- 
bers—a sixth of whom do not care to be American citizens— 
direct their united efforts against the whole people, the militant 
spirit of the mine workers’ union takes on the ugly aspect of 
civil revolt. The open threat of tying up the commerce of a 
nation and shutting down its industries, the menace of economic 
chaos, is neither a just nor a legal method of obtaining higher 
wages for one class of workers in half a dozen states; for 
surely, the economic rights of the whole body of American 
workmen are greater than the rights of a small fraction of 
that body. The mine workers’ method of giving a trouncing 
to their employers is, in fact, giving a clubbing to the public. 
This dangerous weapon, whether we term it strike or economic 
force, is one that does violence to the principles of popular 
government. 

The commission interprets the public attitude as seeking 
from the union “ satisfactory guarantees of a fair and orderly 
adjustment of controversies in other ways than by the exercise 
of economic force,” and the practical problem we face is to 
find a substitute for force. The commission has recommended 
voluntary arbitration for settling disputes and has also urged 
the fundamentally constructive method of building up the day- 


1 The best summary of the “ Recommendations of the United States 
Coal Commission,” thus far made was presented before the American 
Academy of Political and Social Science at Philadelphia on November 
17, 1923 by Edward Eyre Hunt, Secretary of the Commission. 
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to-day relations between employee and employer, as well as 
the method of continuous investigation and timely publicity; 
yet full success of governmental action of this type, as the 
commission realizes, would depend upon the recognition by 
operators and workers alike of the “ finality of the public 
insistence on continuous operation.” 

If, however, either party to the controversy is unmoved by 
this “irresistible moral pressure implicit in their joint obli- 
gation to furnish the public with coal” it becomes all too 
obvious that arbitration must be compulsory. The outright 
rejection by the United Mine Workers at Atlantic City of any 
arbitration was most disheartening to many who wished the 
union well. Such use of monopoly power at once forces the 
issue, and the public’s right to its coal demands protection 
from the strike. With that experience so fresh in mind and 
the threat of a bituminous strike next spring already heard, 
the commission might well have hesitated to abandon wholly 
the idea of compulsory arbitration as a legal defense against 
those who declare industrial war against the whole people. 
Some of us believed that in default of a voluntary agreement 
compulsory arbitration would have afforded a more equitable 
adjustment of the recent anthracite controversy than the terms 
finally agreed upon. In the bituminous industry, however, 
compulsory arbitration of a wage-scale structure, to be fully 
successful as an agency of economic welfare, would need to 
have its awards enforceable throughout all coal fields, whether 
organized or unorganized. If coal mining, like transporta- 
tion, is clothed with a public interest so great that its uninter- 
rupted service requires public supervision of settlement of wage 
disputes, then those wage rates must be governed only by 
economic conditions, general and local, not by membership 
or non-membership in a union. The need of continuity of 
mine operation appears to involve mine worker and mine 
operator alike in a relation to the public quite different from 
that prevailing in less essential industries, and public safety and 
general welfare must soon force such legislation as will insure 
an uninterrupted supply of coal. 

The Coal Commission, moreover, sees other possibilities for 
the mine workers’ organization: in a transition from militancy 


to efficiency, the union thus becoming an active agency in im- 
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proving the individual worker’s status; in a program of educa. 
tion in mine safety, where joint action of operator and miner 
alone can fully protect their common interest; in a drive for 
Americanization and better citizenship, with the improvement 
of local living conditions; and above all, in building up the 
general realization that coal mining at its best is a cooperative 
enterprise that must be successful if it is to yield wages and 
profits. This common interest in continuous and successful 
operation is being stimulated in the British coal mines by the 
present adjustment of wages to results. 

Any turn-about-face in the policy and tactics of the union 
leaders, however, can not be expected unless a similar reversal 
is made in the attitude of many of the operators—the employee 
in his period of dominance has copied all too much the earlier 
practices of the employer. Operators, like mine workers, have 
refused to arbitrate, and arrogance and tyranny were not 
invented by labor leaders. Yet the commission has not sub- 
scribed to the belief that business and society are so with- 
out hope that what has been wrong in the past can not be 
rectified either in the present or in the future. 

In addressing advice to the consumer the commission not 
only points out his responsibility for exorbitant prices but in- 
vites his attention to his own wasteful practices, fuel economy 
being his means of lowering heating costs even when coal prices 
are rising. Throughout the investigation it was evident that 
everyone in the long line from householder to coal miner wishes 
someone else reformed and even regulated by law if need be. 
In fixing the place where something should be done the zeal 
appears to increase directly as the square of the distance of 
that place from home, and the average citizen’s appraisal of 
the value of the work of the United States Coal Commission 
is likely to be affected by the direction in which its recom- 
mendations are aimed. Recommendations that involve all con- 
cerned plainly can not be expected to win general acceptance. 
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THE UNDERLYING FACTS OF THE COAL 
SITUATION IN THE UNITED STATES’* 


F. G, TRYON 
United States Geological Survey, Washington, D. C. 


lature created a fuel commission that directed com- 

panies mining coal in the state of Indiana to ship 
a designated part of their output to consumers in the state of 
Indiana for domestic use. This attempt by a state to allocate 
among consumers coal mined within the state was enjoined by 
the federal court of Indianapolis on complaint of a coal com- 
pany, on the ground that it constituted an interference with 
interstate commerce. 

During the coal shortage of 1922 the national administration 
was advised by the Department of Justice that it could not 
send to Indiana coal mined in Pennsylvania and urgently 
needed by public utilities in Indiana because, there being no 
car shortage in Pennsylvania, the action anticipated was not 
authorized by the Act to Regulate Interstate Commerce. 

In the summer of 1920 the Maynard Coal Company went 
to the courts of the District of Columbia, and obtained an in- 
juction restraining the Federal Trade Commission from col- 
lecting reports on the cost of producing coal, on the ground 
that cost of production had nothing to do with interstate 
commerce. 

A year later the Borderland Coal Company, of Mingo 
County, West Virginia, obtained an injunction, also in the 
federal court at Indianapolis restraining the United Mine 
Workers from organizing its mine on the ground that the 
object was to increase its cost of production, and that to increase 
its cost of production would interfere with its sales in interstate 
commerce. 

In the meantime, eighty-three per cent of the anthracite and 
seventy-five per cent of the bituminous coal shipped continued 
to move in interstate commerce or to be sold to interstate 


[iss the coal shortage of 1920 the Indiana legis- 


1 Published by permission of the Director, U. S. Geological Survey. 
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carriers. It moved in cars from 9,000 commercial mines and 
other thousands of wagon mines in 92 commercial districts, 
in 26 states, to 90,000 carload-lot buyers in 48 states. It 
moved also in barges through federal locks on the Mononga. 
hela River and in whalebacks up the Great Lakes, in car ferries 
across Lake Erie and Lake Michigan, and in coastwise vessels 
from Hampton Roads to New England. Coal mined in 
Indiana was shipped to eleven other states and consumers in 
Indiana bought coal from mines in seven other states. Even 
the Borderland Coal Company, in its prayer to the federal 
court, recited that it lifts its coal out of mines in one state 
and loads it on cars in another state. 

The Borderland injunction has since been modified, and 
the Maynard injunction, now pending in the United States 
Supreme Court, may be modified. Whatever may be its fate, 
the conflicting legal views illustrate with what halting steps 
the law has adjusted itself to changes in modern industry. 
It is significant that the federal constitution was adopted 
eighteen years before coal mining on a commercial scale began 
in the United States. 

Much of this confusion of thought will disappear if we think 
of coal, not in terms of a black substance, but in terms of the 
heat and power that we get from it. Coal is not so much a 
commodity as it is a service. Only the small part of it that is 
converted to coke for use in making pig iron may be con- 
sidered raw material. 

At some not distant day, the engineers tell us, this service 
of power will be managed by generating electricity in great 
central stations located at or near the mines and controlling 
their own supplies of fuel. The service of heat, the engineers 
promise, will be managed by great public-utility plants that 
will make coke and gas to replace the raw coal now used by 
the householder. In fact, the process of unifying the service 
of power through interconnecting electric stations is already 
proceeding at a prodigious rate and promises to raise new 
social problems in the control of the large units of capital thus 
created. More and more the service of power is assuming the 
character of a vast public utility, and in framing any national 
policy affecting coal it is important to bear in mind the direc- 


tion in which technical progress is carrying us. 
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At present, with some exceptions, we still manage our service 
of heat and power by hauling the raw coal from the mines 
and delivering it in chunks to the consumer, leaving him to 
generate his own power or make his own heat on the spot. 
To do this, we have developed an intricate mechanism involv- 
ing three interrelated industries—mining, railroading, and 
marketing. 


Description of the industry 


The coal-mining industry, measured by the number of men 
it employs, outranks any single manufacturing industry and 
stands next to transportation and agriculture. It employs 
some 820,000 men, of whom 680,000 work underground. 

In the anthracite region and in the union bituminous fields 
work proceeds under wage contracts between the operators and 
the United Mine Workers, which ordinarily run for two years. 
A general strike of the miners closes down all the anthracite 
mines and sixty-five per cent of the bituminous mines. 

There are only 174 producers of anthracite, and eight of 
these—the ‘‘ railroad ’”’ companies—control seventy per cent of 
the output, but there are at least 6,000 commercial producers 
of bituminous coal, to say nothing of thousands of wagon 
mines and country coal banks. 

Mining and transportation form practically one continuous 
operation, for it does not pay to store at the mine and the coal 
is dumped directly from the mine into railroad cars. Because 
the railroads are the largest consumers of coal (taking twenty- 
eight per cent of the bituminous, and five per cent of the 
anthracite mined), and because coal constitutes one-third of 
the railroad freight, the problems of the mines and the rail- 
roads are closely interwoven. Irregularity in coal output 
means serious fluctuations in railroad revenue, and excessive 
irregularity imposes impossible demands on the roads. On the 
other hand, irregularity in car supply means broken working 
time at the mines. 

Space is lacking here to describe the details of the machin- 
ery of distribution. Coal moves through the familiar route 
from producer to middleman to consumer—and wholesale dis- 
tribution is the first and indispensable link in this chain. 


Sometimes wholesaling is reduced to its simplest terms, as 
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when a steel plant or railroad buys a mine and consumes its 
entire output. Sometimes it is conducted by the selling de- 
partment of a large producing company. Sometimes the task 
of bringing together producer and consumer is performed 
by an independent wholesaler or selling agent. The whole- 
saler does not physically handle coal. His function is to 
make connection between producer and consumer, and often 
to finance the sale. The wholesaler is a much criticized but 
indispensable element in the trade, especially for the thousands 
of operators whose resources are too small to maintain a separ- 
ate sales force. It is the speculative activity of some whole- 
salers and their abuse of the useful and necessary privilege of 
reconsigning coal] in transit, to which objection is rightly made. 

The large consumer buys directly from the wholesaler. The 
small consumer is dependent on the retailer, who receives coal 
in carload lots, stores it perhaps in his yard, and delivers it in 
small quantities by truck. The retailer serves not only mil- 
lions of householders, but many thousand small factories, 
utilities, hotels, apartments, and the like. There are some 
38,000 retailers, most of whom do only a small business. They 
handle about fourteen per cent of the output of bituminous 
coal and nearly seventy per cent of the anthracite. 

The wholesale coal trade, unlike most other business, main- 
tains no reserve stocks at the mines or in warehouses. Except 
for the storage yards of the anthracite operators and the docks 
at the head of the Lakes, it is left to the individual retailer or 
consumer to carry his own reserve. It is true that there is a 
certain danger of spontaneous combustion in a stock pile, but 
this danger like others, can be avoided by the exercise of care 
and intelligence. Thousands of consumers store coal, and their 
aggregate reserves of bituminous coal amount at the moment 
to fifty-five million tons. Other thousands, unfortunately, 
store little or none, and because of their unpreparedness, any 
interruption to the normal flow of coal through its channels 
of distribution quickly causes distress. No single factor in- 
fluences the bituminous market so much as the state of con- 
sumers’ stocks. When they are low the market is panicky; 
when they are high it is dull. 
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What happens during a shortage 


Into the development of this mechanism of fuel supply has 
gone a great deal of thought and effort by many keen Ameri- 
can business men, and ordinarily the mechanism functions 
fairly well. It is so intricate and so ingenious that anyone 
who has watched the governmnt’s clumsy efforts to distribute 
coal in emergencies would hesitate to replace it by a Wash- 
ington bureau; and to call attention to its occasional failures 
is an ungracious task. But let some cause occur to interrupt 
the flow of coal through its accustomed channels, many things 
begin to go wrong. What happens may be illustrated by the 
typical sequence of events during a shortage of bituminous 
coal. Deliveries fail. Prices rise. They rise all along the 
line—at the mines, at wholesale, at retail. Profits increase 
and attract a horde of “ snowbird” speculators and wagon 
mines. “ Fireproof” coal appears. Consumers can not get 
deliveries on their contracts and are forced to enter the spot 
market, driving the price still higher. By this time most of 
the mines able to run at all are ordering more cars than the 
railroads can furnish and complaining about car shortage. 
Speculation in ‘car numbers” begins. Coal in cars is con- 
signed and reconsigned and reconsigned again, accumulating 
a pyramid of jobbers’ margins as it goes. About this time a 
delegation of New England governors visits the White House. 
Senator Blank demands an embargo on exports. The federal 
government sets up a committee to distribute coal. Priority 
orders, issued to protect public utilities or railroads, still 
further reduce the supplies available for commercial use. All 
the symptoms occur that have made the American people 
heartily tired of the whole coal business. 

It would be a mistake to suppose that this somewhat pic- 
turesque description applies to all the bituminous coal sold, 
even in a time of stress. Much coal continues to move at the 
same price to the same consumers, very much as usual. Yet 
all of the unhappy things mentioned are likely to occur when 
a shortage arises, and they have come far to the front in the 
public mind. At such a time, in the confusion and rise in 
prices, everybody connected with the soft coal business makes 
money, and some make a great deal of money—altogether more 
money than their costs or their risks or their services warrant. 
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Everybody, that is, everybody except the railroads, which are 
not allowed to make more money, and the men and operators 
in the fields made idle by the strike. 

During the shortage year of 1920, bituminous operators 
reported in their federal tax returns an income of about twenty- 
six per cent on their invested capital. This figure represents 
the income claimed b,, the companies before audit by the ex- 
perts of the treasury. Wholesalers in the same year were 
found to have made sixty-six per cent and retailers about 
twenty-three per cent.’ These are averages. Some operators 
and dealers made very much more. Others stood by their 
regular customers and limited themselves to practically the 
usual profits. 

It would be quite unfair to mention the large profits made 
in 1920 without mentioning also the profits made in the dull 
year that followed. In 1921 the bituminous operators, accord- 
ing to their unaudited reports to the United States Treasury, 
made a profit of 2.59 per cent; the wholesalers made 3.1 per 
per cent;’ and the retailers made about eleven per cent, the 
last figure representing the profits in 1922. 

The foregoing description of what happens during a short- 
age of bituminous coal applies also in a general way to a 
shortage of anthracite, with this important exception, that the 
larger anthracite operators do not advance their prices on 
household coal during a shortage, and that their profits there- 
fore do not fluctuate as sharply as do those of bituminous 
operators. 


Control during emergencies 


These recurring shortages and their attendant evils have 
provoked many attempts at regulation. The Lever Act, the 
emergency Federal Fuel Distributor Act of 1922 (no longer 
effective), the act establishing the Indiana Fuel Commission, 
the Massachusetts pure coal law, and laws and regulations 
made by many states and municipalities during the crisis of 
last winter are all attempts—most of them rather clumsy— 
to protect the public against the consequence of a shortage. 

Obviously, if shortages are to recur, and apparently they will, 
it becomes a very necessary and proper function of govern- 


1 Return on proprietors’ equity. 
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ment to see that the limited amount of coal available goes 
where it is needed the most, to prevent the shipment of refuse 
under the name of coal, and to do what it can to keep the price 
within bounds and prevent profiteering. Legislation to these 
ends is now pending in some states and will no doubt be 
discussed in the coming Congress. 

At present the executive branch of the federal government 
has no powers to control the distribution of coal except those 
contained in the Transportation Act. These include the power 
to give priority to shipments to one locality over another, or 
to shipments to one class of consumers over another. They do 
not include the power to prevent the shipment of dirty coal 
nor the power to give priority to contract shipments over 
speculative shipments. The government therefore has no 
direct control over either quality or price, and even its limited 
priority powers can be exercised only in districts where there 
is a shortage of transportation. If as in Pennsylvania during 
the strike of 1922, the railroad can furnish all the cars that the 
mines not closed by the strike can use, the federal government 
has no powers whatever. 

The attack on the evils resulting from a shortage, necessary 
and imperative as it may be, is after all, only a sort of “ first 
aid’’. It is directed to symptoms and not causes; and to find 
the causes we must delve more deeply in the history of the 
several crises in coal supply of the last six years. 

From this point in our inquiry, we must distinguish sharply 
between anthracite and bituminous coal, and bituminous may 
properly be treated first. 


CAUSES OF CRISES IN SUPPLY OF BITUMINOUS COAL 


Since 1916 there have been three major crises in the supply 
of bituminous coal. 

In the first period of scarcity, August, 1916, to March, 1918, 
there were no great strikes, and the factor immediately limiting 
the supply was transportation. To quote from the reports of 
the Coal Commission : ? 


The period . . . was marked by almost continuous complaint of lack 
of cars at the mines. But the volume of traffic thrown upon the rail- 


1 Preliminary report of U. S. Coal Commission on Bituminous Coal 
Industry, January 15, 1923. 
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roads as a result of the war exceeded anything in their previous 
history and when by the summer of 1916 adequate preparation had 
been made to handle the traffic all current requirements for coal were 
met and an unprecedented surplus accumulated in storage. 

The second period of run-away prices, November, 1919 to late in 
1920, was Originally caused by a nation-wide strike of bituminous 
miners, beginning November 1, 1919. In this case the shortage 
created by the strike was aggravated by difficulties in transportation, 
resulting in part from severe weather, and in part from a strike of 
railway switchmen, and was further intensified by an unprecedented 
demand for export and by boom times at home. 

In the third period of shortage and high prices (April 1, 1922 to 
early 1923) the primary cause was a nation-wide suspension of mining, 
involving practically all union men, which closed the anthracite region 
completely and shut down two-thirds of the capacity of the bitumin- 
ous fields of the United States and Canada. ... As before, the effect 
of the strike was prolonged and intensified by transportation difficul- 
ties, complicated this time by the strike of the railway shopmen. 


Except during the World War, when the conditions were ex- 
traordinary, general strikes or ‘‘ suspensions” have been the 
initial cause of the shortage of soft coal, and car shortage has 
followed, sometimes postponing for many months complete 
recovery from the shortage created by the strike. The weekly 
capacity of the mines (17,000,000 tons) is much greater than 
the country’s weekly consumption (say 11,000,000 tons). The 
mines can therefore quickly make up any deficit in supply after 
a strike, provided they can get cars. But the weekly capacity 
of the railroads to furnish cars (12,000,000 to 13,000,000 tons) 
though greater than the country’s consumption is much less 
than the weekly capacity of the mines. Therefore, it takes the 
railroads some time to furnish cars enough to make up the 
deficit in supply and meanwhile the mines report “ shortage 
of cars”’. 

The railroads probably need more coal cars or, what is 
more important, they need increased yard, track and terminal 
facilities. Their present facilities for handling coal are just 
about sufficient to care for an active year’s business if it is 
offered in fairly even weekly instalments; they can not make up 
overnight the deficit caused by a great strike without an enorm- 
ous additional investment in equipment that would at other 
times lie idle. 

The problem of averting shortages of bituminous coal there- 
fore resolves itself into the problem of averting national strikes 
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and lockouts. If some way can be found by which the wage 
agreements between the United Mine Workers and the union 
operators can be renewed without a stoppage of work the 
public will get plenty of bituminous coal. 


Causes of strikes 


Inquiry into the causes of these strikes leads direct to a con- 
sideration of the machinery for wage negotiation, of the 
organization and aims of the miners’ union, of the policies and 
methods of its leaders in the exercise of their great power, of 
the weak and divided condition of the bituminous operators, 
and the attitude of their local associations, and of the absence 
of aay national machinery for arbitration with jurisdiction 
over disputes not covered by the agreements. These subjects, 
which constitute the very essence of the coal problem, will be 
discussed by Dr. Willits,* who will also review the recom- 
mendations of the Coal Commission on the subject, and I shall 
refer here only to certain underlying facts of the competitive 
situation that affect the making of agreements. 


Inadequacy of machinery—pressure of non-union fields 


These union miners and operators who periodically fail to 
agree are not entirely masters of their own fate. The wage 
contracts they sign cover only the sixty-five per cent of the 
tonnage that lies in the organized fields, and the competition 
of the non-union fields acts to make it difficult to reach agree- 
ments, and at times to keep agreements when made. The 
machinery of negotiation in the bituminous mines of the 
United States is very different from that in England, for ex- 
ample, where collective bargaining embraces all the mines, with 
provision for local adjustment by districts, in accordance with 
the ability of the industry to pay. Our bituminous industry 
is intensely competitive. Overdevelopment leads to a tendency 
to overproduction. Under individual bargaining or even bar- 
gaining by districts such as prevailed before 1900, there arose 
a sweatshop cutting of wage rates, and all observers agree that 
the condition of the miners was unsatisfactory. 

The present system of collective bargaining by agreement 
among the four states of the central competitive field has raised 


1 See pp. 709 et seq. 
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the competition in wage rates to a new plane, but not elimin- 
ated it. Non-union districts now compete with union districts 
in much the same way that individual mines formerly com- 
peted with each other. In this competition the non-union 
operator, with a flexible labor cost, has a great advantage. In 
1921, for example, he could cut wages and take away the mar- 
ket from the union operator. It seems obvious to say to union 
miners under such conditions, ‘‘ Take a wage cut and get more 
work.” But was it a certainty that lower wages would bring 
more work? Merely reducing union wages from one fixed and 
rigid level to a lower fixed and rigid level would not remove 
the unequal competition between the man with the flexible 
labor cost and the man with the fixed labor cost. 

In the depression of 1921-22 this complex of conditions re- 
sulted in a deadlock which could be broken only by a strike. 


It is clear that the present divided condition of the industry makes it 
fundamentally unstable. The combination of overdevelopment, a 
high union wage scale, rigid two-year agreements, and the power of 
the non-union operators to cut rates, have produced a characteristic 
cycle of events in the industry of which the recurrent strike is one 
phase. We may almost set it down as a part of the cost of this way 
of getting wage rates settled that there will be a return of strikes, and 
at intervals very big strikes. 


It is out of this competition between the union and non- 
union fields that the bitter struggle over the organization of 
the non-union mines has grown. ‘To many, a permanent 
division of the industry into two armed camps may seem pre- 
ferable to intrusting the United Mine Workers with the entire 
control of the fuel supply of North America.” * 


Intermittent employment 


Beneath the unrest and the extreme demands of the miners 
lies the great fact of irregularity of employment. The mines 
work on the average about 215 days a year and are idle on the 
average about 93 days, and the low working time leads to a 
demand for a high daily wage. And when work does come, 
it is not steady. A typical mine works three or four days a 
week and is idle two or three days, either because it has no 

1F,. G. Tryon, Effect of Competitive Conditions on Labor Relations 
in Coal Mining. 


[694] 


No. 
ord 
loa 
| em 
mi 
21 
10 
ti 
t 
a 
id 
| 7 
| 


No.4] THE COAL SITUATION IN THE UNITED STATES 159 


orders or, if it has orders, because it has no railroad cars to 
load. At most mines, too, the chances of the men to get other 
employment while the mine is idle are not great. 

Moreover, the opportunity to work is very unequal from 
mine to mine. Though the average annual working time is 
215 days, some mines run 300 days and others run barely 
100 days. 

From the men in these mines or districts where working 
time is short, comes an insistent demand for higher wages, and 
this demand from the low-paid men is one cause—how great 
a cause no one can be sure—of friction and strikes. Prolonged 
idleness in the Belleville district of Illinois early in 1919, for 
example, was an important factor in causing the extreme de- 
mands made by the International Union, which led to the 
great strike of that year. 


Earnings of bituminous miners * 


Under such conditions even uniform wage rates would yield 
very unequal annual earnings, and the inequality in earnings 
is increased by irregularities in the rates. 

One often hears stories of miners making four or five 
thousand dollars a year. Ina group of steady tonnage work- 
ers in the steady mines, the group where one would start to 
look for high earnings, the coal commission found that 1.3 
per cent of the men made over $3,000 in 1921. In 285 mines, 
employing 35,000 men, it found 21 men who earned over 
$4,000 in the boom year 1920. On the other hand, even in 
this selected group of steady workers in steady mines there 
were seventeen per cent of the union tonnage men who earned 
less than $1,000 a year in 1921. 

At great risk of failing to show the complexity of the sub- 
ject and the wide range in earnings, it may be said that in the 
depression year 1921, very few men earned over $3,000 a 
year, a good many men earned $1,200, $1,500, and $2,000 a 
year, and an unknown but large number, earned less than 
$1,000 a year. In fact the average earnings of tonnage men 
in 1921 were about $1,040 and the average earnings of day 
men about $1,300. 

In the boom year, 1920, the average earnings of the tonnage 


1 Data in this section from studies of Anne Bezanson. 
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men covered by the commission’s investigator were about 
$1,775. The present scale, however, was not in effect during a 
part of that year. The present union day scale is $7.50. The 
typical mine works, say, 220 days ina year. A man working 
every day in such a mine would make $1,650. But if he 
worked in a 300-day mine he would make $2,250; and if he 
worked in a mine running 120 days, and there are many such 
mines, he would make $900. 


Causes of intermittency 


The irregularity in mine operation and in the amount of 
employment which gives rise to these great variations in earn- 
ings is due to many causes. Part of it is due to the fact that 
the demand is seasonal, and in some districts this means a 
period of slack work in the summer. Most of the irregularity 
is due to the overdevelopment of the industry—to the fact that 
we have too many mines. The burden of carrying this ex- 
cess capacity necessarily falls upon the consumer. How much 
it amounts to nobody knows accurately, but it may be measured 
by the cost of keeping in the industry an excess of perhaps 
200,000 miners and an excess capacity of 150,000,000 tons. 


Overdevelopment 


Among the causes that have promoted overdevelopment 
cited by the Coal Commission are the abundance of the coal 
measures, the ease with which new mines can be opened, the 
tendency of the railroads to encourage the opening of new 
mines, rules for car distribution, that permit, if they do not 
encourage, larger capacity than the market obviously requires, 
the opening of new mines by large consumers, the establish- 
ment of freight rates that encourage the development of new 
fields, shifts in centers of consumption that abandon old and 
encourage new fields; the difference between union and non- 
union costs, large-scale strikes in the unionized fields, and 
irregularity of demand. 

The lost time due to the seasonal difference in demand can 
be overcome by increased storage. Storage is already prac- 
ticed by many consumers and would be more generally prac- 
ticed if some definite inducement to store were offered to the 
consumer, such as seasonal freight rates. If consumers can 
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be induced to store regularly only as much as they have already 
shown they can store in anticipation of a strike the seasonal 
slump in demand can in large part be overcome. 


Is there a cure for overdevelopment? 


But the great factor in mine idleness—overdevelopment— 
can not be easily overcome. 

The problem here is how to discourage the opening of new 
mines. Every year old mines are worked out and abandoned. 
Every year the demand for coal increases. If the opening 
of new mines could be checked for, say, ten years, the in- 
creasing demand would overtake capacity 

It is not necessary nor is it advisable to scrap the investment 
in existing mines or to discharge two hundred thousand men. 
The thing for the industry to work toward is to discourage 
investment in more mines and the annual recruitment of 
thousands of new miners. But how to check the inflation of 
development under the competition that prevails in the 
bituminous industry is a problem to which no one has yet 
found a complete answer. The industry is highly competitive 
and unstable. Every period of high prices and large profits 
stimulates the opening of new mines and the expansion of old 
ones, and the expansion and competition instead of diminish- 
ing, appears to be increasing. 

The Coal Commission has recommended that in the distri- 
bution of railroad cars, mines be rated, not according to their 
capacity, but according to the steadiness of the shipments they 
have offered to the railroad. If this recommedation can 
legally be adopted, it will help. Unless we want to go to the 
extreme of controlling the opening of new mines by federal 
license, to which the industry would strenuously and properly 
object, there is no short cut to a solution of the problem. The 
task is one of trying to remove by slow constructive effort the 
causes that have promoted overdevelopment, a task in which 
government can do little more than encourage the constructive 
tendencies within the industry itself. 


Competitive waste 


The responsibility of the federal government to the con- 


sumers of soft coal lies not so much in apprehending and pun- 
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ishing profiteers as in assisting the industry to get on its feet, 
The chief end to be sought is the elimination of competitive 
waste. Modern industry in general is much more wasteful 
than is generally supposed. The wastes in coal are not the 
fault of the coal man, who is running his business from day 
to day as best he can. He is perfectly aware of most of 
them, and he is simply following what to him seem the dic- 
tates of competition. 

The wastes include waste in mining, found by the Coal 
Commission’s engineers to average thirty-five per cent of the 
coal in the ground; waste through opposition of the union to 
increased use of machinery or even direct limitation of output; 
waste of the time of the worker and of the capital invested 
in the mine, through lack of coordination of underground 
work; competitive wastes of transportation through needlessly 
long hauls, cross hauls, refusal of railroads to agree on joint 
rates, absence of pooling arrangements at yards, terminals, 
and lake and tidewater docks; waste through too many mid- 
dlemen, necessary as middlemen are; waste in retailing, shown 
by the low costs of some retailers as compared with most 
others; waste in burning coal, by which small steam plants 
utilize only a fifth as much of the heat value in the coal as a 
good central electric station; and, greatest of all, the tremend- 
out waste of capital and man-power in running mines only 
200 days when they ought to be running 290 days. 

To foster better mining, better engineering, better market- 
ing, and better use of fuel by active promotion and help is 
the biggest duty of the federal government in developing 
our national service of heat and power. 


CAUSES OF SHORTAGE IN THE SUPPLY OF ANTHRACITE 
Acute shortages of anthracite 


In contrast with the tangled mass of causes and effects 
and cross-currents of interest and purpose that determine the 
supply and the prices of bituminous coal, the causes of the 
shortages and the high prices of anthracite are relatively few. 
With one exception, all the periods of acute shortage in the 


supply of anthracite have been periods of suspensions or 
strikes at the mines. 
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The one exception was the period from late 1916 to early 1918, 
when increased demand resulting from the war, coinciding with a 
shortage of bituminous coal made an unprecedented demand upon 
the anthracite industry. To that increased demand the operators 
and mine workers responded to the best of their ability, and the diffi- 
culties during that period must be laid to the strain of the war, to an 
exceptionally severe winter, and to the necessary restrictions of 
the Fuel Administration on westward transportation, rather than to 
any deficiencies in the industry itself. 


The other periods of great shortage have been directly con- 
nected with stoppage of work at the mines. The country will 
long remember the effects of the great strike of 1902. A 
shorter suspension in 1912 and a twenty-day “ vacation ”’ strike 
in 1920, called in protest against the award of the Anthracite 
Coal Commission, led to complaints of scarcity of coal, un- 
reasonable prices, and inferior quality. 

The effects of the great suspension of 1922, with its high 
prices, “‘allotments’’, and substitute fuels, hung over the 
market for months. Apprehension over another possible 
stoppage in September of this year and the fortnight’s idleness 
before the new agreement was signed are still reflected in the 
high prices of “ independent”’ coal at the mines—prices one 
or two dollars above the new circular prices of the “ railroad 
companies ’’. 

The capacity of the anthracite mines is now so nicely ad- 
justed to the demand that practically full-time operation is 
aeeded to produce the winter’s supply; a strike of even a few 
weeks disturbs the market immensely. 

Causes of strikes 

The failure of the operators and the miners to reach an 
agreement can not be laid to imperfect machinery for col- 
lective bargaining. Both are thoroughly organized and there 
is no threat of a non-union field waiting to undercut rates and 
upset an agreement, such as imperils the success of negotiations 
in the bituminous fields. The contract is binding upon the 
entire anthracite industry, and the contest resolves itself into 
a sheer clash of wills and test of bargaining power. 

The question of ultimate responsibility for a break under 
such conditions, and of the question as to what, if any, form 
of mediation, investigation, or arbitration will best protect 
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the public interest will be considered by Dr. Willits; * they are 
quite beyond the limits of the bird’s-eye view of the under- 
lying facts of the coal industry here presented. Until a means 
is found of adjusting wage agreements without stopping 
mining we shall have further shortages of supply. 


Inequalities in wage rates 


It should be noted in passing, however, that in anthracite 
as in bituminous mining, inequalities in earning power produce 
constant pressure from the lowest-paid men for an increase in 
wages. These inequalities in pay arise not, as in the bitumin- 
ous industry, from differences in the amount of work offered 
by different mines, but from great inequalities in the wage rates 
for the same kind of work. The present rate structure is based 
upon the rates in effect before 1902, established originally by 
individual bargaining and “frozen” by the award of the 
Roosevelt Commission of 1902. In these original rates all 
subsequent changes have been made by flat or percentage in- 
creases. The result is a wage structure in which five rates may 
be paid in the same colliery for the same kind of labor, and 
in which the annual earnings of full-time tonnage men may 
range from less than $1,200 to more than $4,000. Some of 
these differences are due of course to differences in the skill 
or the diligence of the workman, but many of them are due 
to sheer inequalities in the rates. As long as these rates are 
paid, a general increase of ten per cent adds too much to the 
earnings of the high man and not enough to the earnings of 
the low man, and simply aggravates the existing inequalities. 
To correct these inequalities is within the power of the industry 
itself through its existing machinery of negotiation and 
conciliation. 

Before the last wage increase, the typical worker around 
the anthracite mines earned from $1,200 to $2,500 a year. In 
1921, according to the Coal Commission’s investigator, the 
average earnings of contract miners, a skilled occupation, were 
$1,920, while the average earnings of the relatively unskilled 
outside day men were $1,320. 


1 See pp. 709 et seq. 
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Premium coal 


I have already referred to the chain of consequences that 
follow a shortage in coal—rising prices, appearance of dirt, 
bone, and slate that masquerade as coal, speculative activity, 
pyramiding of jobbers’ charges, increased margins of profit. 
All these may accompany a shortage of anthracite, but there 
is still another element, peculiar to the anthracite trade, which 
exercises a potent influence upon the retail price. It is the 
element of ‘ premium coal ”’. 

About eighty per cent of the output of anthracite leaves the 
mines at the circular prices of the railroad coal companies, 
prices announced in advance and rigidly adhered to without 
regard to the fluctuations of the market. The remaining 
twenty or twenty-five per cent, shipped by the independent 
companies, is sold for what it will bring on the market. When 
the market is dull, “ independent’ coal may sell below the 
circular price. When the market is active, as it has been most 
of the time since 1916, independent coal sells at a “ premium ” 
above the circular price, and in times of panicky demand the 
premium may amount to three or four dollars a ton. Part 
of the premium, be it noted, may be justified by the higher 
production costs of some of the independent operators. The 
fluctuations in the price of independent coal are the more 
violent because the tonnage of the railroad companies is dis- 
tributed under allotments to established customers and because 
the bidding of retailers for extra supplies is therefore concen- 
trated upon the relatively small supply of independent coal. 

The release of even small quantities of premium coal upon 
the market has an effect on the retail prices quite out of pro- 
portion to the tonnage involved. A comparison of the retail 
prices and mine prices during the last four years shows that 
the retail price follows the independent price more closely than 
the circular price. Within a given area the retail price tends 
to be uniform, and it is largely determined by the costs of the 
retailer who has the largest percentage of premium coal. 
Under these conditions there will naturally be great variations 
in the profits of different retailers. Those who have fortunate 
“company” connections may be obtaining relatively large 
profits, and those who can get only independent coal will be 
obtaining small profits. 
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Premium coal thus largely nullifies the service of the railroad 
coal companies in voluntarily limiting themselves to their regu- 
lar prices, even during a shortage, and makes it difficult to tell 
whether the price of a given retailer is fair or not without 
examining his books. The premiums in the price f. o. b. mines 
are sometimes much increased by the speculative activity of 
wholesalers before their effect reaches the retailers. 

To check the taking of unreasonable premiums by the oper- 
ator and of excessive margins by the jobber, and retailer, is 
no doubt a very necessary and proper duty of government, 
but as already noted, it is only a sort of “ first aid”, and the 
real problem before the country is to avert the shortage that 
creates the premium. Premium coal is a symptom of a dis- 
ordered market, but in recent years, even when the market 
has been quiet, there has been a more or less chronic under- 
supply of the domestic sizes of anthracite and chronic complaint 
over high prices. 


Economic organization of anthracite industry 


A quarter-century of public discussion and seventeen years 
of litigation have made the principal facts about the peculiar 
corporate organization of the industry a matter of common 
knowledge. The existence of the natural monopoly; the con- 
trol of ninety per cent of the unmined reserve by eight big 
companies that mine seventy-four per cent of the output; the 
affiliation between these companies and the eight railroads 
that serve the region; the further affiliation of the mines and 
railroads with certain of the wholesale companies; the gradual 
weakening of the competitive position of the independent 
operators; the stationary production since 1913; the rigid cir- 
cular prices that advance in unison and do not recede; the 
decisions of the United States Supreme Court, declaring the 
Temple Iron Company and the sixty-five per cent contracts to 
be in restraint of trade—all these have been often described 
and need no further mention here. 

“The principal and underlying method of limiting com- 
petition ’’, says the Coal Commission, ‘“‘ was the ownership of 
coal-mining and coal-selling companies by the railroads.” 
This also was finally declared illegal by the Supreme Court, 
and the dissolution of three of the principal interests is now 
in process. 
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As a result of its studies the Coal Commission had this 
to say: 

“Tt remains to be seen what effect the dissolution may have 
on the price of coal. There is no effective competition between 
the railroad companies, even though there is now a range of 
thirty-five cents between the highest and lowest of the cir- 
cular prices for the same sizes of coal.” 

The chief point of interest about the dissolution proceedings 
is whether or not they are to add to the price of coal. The 
commission points out that the Philadelphia and Reading, a 
high-cost company, has for many years been carrying a vast 
speculative reserve of coal lands, not out of the profits of the 
mining company, but out of the earnings of the railroad, which 
railroad had regularly paid dividends of ten, fifteen and twenty 
per cent into the treasury of the Reading holding company. 

Discussion of restoring competition among the big companies 
is academic. The real question is whether the service given 
by them has been satisfactory and whether their charges have 
been fair. The following statement represents, not the per- 
sonal views of the writer, but a summary of the findings of 
the United States Coal Commission in its Report on the 
Anthracite Industry, rendered July 5, 1923. 


Service rendered by anthracite companies 


Apart from the matter of price, there is no question that 
the American pecple have been well served by the anthracite 
industry, better served than by the wastefully competitive 
bituminous industry. The anthracite companies have stabil- 
ized what was once an overdeveloped business, have reduced 
the waste of coal in mining, have eliminated the cost of idle 
time and excess capacity, and have raised the working year 
of the miner from 170 to 270 days a year. A comparison of 
the competitive prices of the independents with the circular 
prices of the railroad companies is favorable to the circular. 
In the face of a forty per cent shortage in supply in 1922 the 
companies adhered strictly to the circular price and gave a 
really marvellous demonstration of skill in allocating to their 
established customers the limited supplies available, a feat that, 
as the commission notes, would have been impossible in the 
competitive bituminous industry, which possesses neither the 
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records, the machinery, nor the discipline necessary for such 
an undertaking. 

“This commission desires to pay public tribute to the re- 
straint and good judgment displayed by the responsible ship- 
pers of anthracite during this trying period.” 


Profits in anthracite mining—findings of commission 


The fact of an economic concert amounting to combination is 
established beyond reasonable doubt. Its capacity for public service 
is demonstrated. The point upon which the public demands explan- 
ation is whether or not it has used its monopoly power to extort 
exorbitant profits from the consumer. 


The commission therefore devoted much time and effort to an 
attempt to ascertain the profits of the operators. It found the 
industry one of widely varying costs and therefore widely 
varying profits. The Delaware Lackawanna and Western- 
Glen Alden mines, operating in the level-lying beds of the 
northern field, have been enormously, goldenly profitable. 

The Philadelphia and Reading Coal and Iron Company, 
on the other hand, has never paid a dividend, party because it 
operates in the steeply-pitching coal beds of the southern field, 
where the cost of mining is high, chiefly because it has had 
to meet taxes and interest on an enormous reserve of unmined 
coal, hastily acquired years ago to prevent other railroads from 
taking away its traffic, and still sufficient to last two centuries. 
“On this total investment ”’, reports the commission, “ it has 
shown an inadequate return, the loss having been made up by 
the large earnings of the affiliated railroad. Freed from the 
carrying charge of this excess reserve it could make an 
adequate return”. 

Because of the great variation in production cost, the com- 
mission found that no average figure either of margin per ton 
or per cent return on investment could fairly represent the 
profit in anthracite mining. ‘“ The operators’ margins per 
ton between cost and sales realization in ordinary times range 
from less than nothing to over two dollars aton. The per cent 
return on book investment ranges all the way from a loss to 
one hundred and thirty-eight per cent (one independent oper- 
ator, year 1917).” 

The commission’s accountants found great diversity in 
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accounting practice in the books of the anthracite companies. 
Two of the largest companies keep no depreciation account but 
charge such outlays for replacement as they deem appropriate 
directly to operating cost. Much uncertainty likewise attaches 
to charges for the important item of depletion of coal lands, 
and for only one or two companies were the accounts in such 
condition that the original cost of the properties could be 
determined. 

The commission did find that there has been an enormous 
increment in the value of the coal-bearing lands, although one- 
third of the coal is gone. It found that the present book 
values contain write-ups or revaluations of assets amounting 
to $186,000,000. 

It also found that “ profits are increasing, total net income 
is increasing, dividends are increasing, and surpluses are in- 
creasing—earned surpluses as well as surplus arising through 
revaluations. The operator’s margin per ton is increasing.” 

During the year 1922, as a whole, because of the strike, the 
companies lost money, but 


their margins per ton for the last quarter of 1922 and the first quarter 
of 1923 were the largest on record. Though the market conditions 
of 1923 are not expected to last, it is found that the present margins 
show a large increase over pre-war (margins), even after deducting 
federal taxes. 

Labor cost and other costs also show a large increase over pre-war 
figures, but the increase in price has been such that the operators’ 
margin since the war has, on the whole, been about the same per- 
centage of the sales realization that it used to be. 

The amount of the increment in value of coal lands is a matter 
deserving careful consideration, not only with respect to anthracite, 
but also with respect to bituminous coal. If this increase in market 
value is to continue indefinitely, piling up carrying charges to be 
added to current prices, an intolerable burden will be laid on the 
consumer. Taxes and interest on coal not to be mined within forty 
years are not properly chargeable to present operatious. Speculation 
in land should not be confused with mining coal. 


Recommendations of commission 


As a result of its studies the commission made the following 
recommendations. 


1. In order to permit the public as a whole to share in the good 
fortune of the low-cost, high-profit operator, we recommend that 
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differential taxation shall be applied to differentiai advantage. Sweep- 
ing horizontal cuts cannot be made in present mine prices and margins 
without serious injury to many high-cost operators, whose output is 
needed. Taxes falling lightly on the low-profit operator and more 
heavily on the high-profit operator in proportion to his ability to pay 
will benefit the consumer indirectly through lightening the tax burden 
elsewhere and will accomplish this without raising prices. 

2. To protect the public against unjustified increases in price, we 
recommend complete publicity of accounts through a federal agency 
with power to compel reports and prescribe the form of accounts. 

Because of the large increase in operators’ margins per ton since 
the strike of 1922 and the possibility of further increases in price as 
result of the recent settlement we believe that such current publicity 
as to costs, margins, and profits should begin at once. Unless the 
public is protected by publicity of accounts, we are apprehensive 
that the concentrated control of the industry may take indefensible 
profits. 


Need of a national policy of fuels and power 


To select from the mass of statistics and other data collected 
by the Coal Commission and other bodies the underlying facts 
of the coal situation that are most significant is necessarily a 
task that depends largely on individual judgment. The in- 
dustry is full of contradictions, and in stating things without 
qualifications I have invited the criticism of many a coal man. 

No statement of the underlying facts of the coal situation 
would be complete without a reference to the attitude of the 
public. The consumers of coal alternate between a state of 
inertia and heedlessness in which they ignore their own re- 
sponsibility to buy with some regard for the ability of the 
industry to furnish coal, and a state of concern and irritation 
in which they demand punishment of profiteers and regulation 
of the industry. When the price is low the first state of mind 
prevails. Just now we are in the second state. These re- 
curring periods of public dissatisfaction have so colored our 
thinking that a great many of us have come to look at the coal 
business with a jaundiced eye of perpetual fault-finding. I 
do not say this in apology for the industry, but rather as a 
confession, for I have had to do much criticising myself. We 
must not lose sight of the fact that our coal industry has given 
us the cheapest heat and power in the world. With 250,000 
less men than Great Britain, it produces twice as much coal. 
An American mine holds the record for output. American 
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engineers have perfected the coal-mining machine and are 
now developing the mechanical loader. Our mines lead the 
world in the underground application of electric haulage. 
The output per man per day in the bituminous mines of the 
United States is three times that of England and Germany, 
and four times that of France. In the past thirty years the 
daily output per man has increased by sixty-seven per cent, 
in spite of the almost universal substitution of the eight for the 
ten hour day. American coal mining is a typical story of 
American business enterprise and probably no other factor has 
contributed more to the rise of American industry than the 
cheap and abundant fuel it has supplied. 

In the confusion of counsel that is characteristic of the dis- 
cussion there may be distinguished four views of what course 
the nation should follow in dealing with its coal supply. One 
view favors public ownership, or nationalization. Another 
view holds that coal is a private business, like any other; that 
the responsibility of government ends with the enforcement of 
the existing criminal law, and that the country will get more 
coal and cheaper coal by refraining from all interference in 
relations between operators and miners, or in the price, quality, 
and supply of the product. This view, held very earnestly 
and sincerely not by coal men alone, but by many others, has 
recently been strengthened by a parenthetical statement in the 
Supreme Court’s decision in the Kansas Industrial Court case, 
that: 

“It has never been supposed, since the adoption of the 
Constitution, that the business of . . . the mining operator or 
the miner was clothed with such a public interest that the price 
of his product or his wages could be fixed by state regulation.” 

In this view even compulsory publicity of accounts is a viola- 
tion of the right of business privacy. 

A third view emphasizes regulation of prices, profits, and 
the distribution of coal as the major concern of national policy. 
This view has dominated most of the proposals for state and 
federal legislation. It springs very naturally from public 
resentment over shortages and high prices. It does not at- 
tempt to deal with the causes of shortages, assuming that they 
are within the control of the industry itself, and that if regu- 
lated, the industry will somehow mend its ways. 
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The fourth view stresses improvement of service as the chief 
aim of public policy. It holds that technical progress, im- 
provement in labor relations, better marketing, and more effi- 
cient combustion offer a way to stabilize supply and reduce 
prices, and conceives it the duty of government to join in 
actively encouraging and promoting these ends. This point 
of view has been well expressed by Secretary Hoover. 

The four points of view are not mutually exclusive, but 
much depends on which of them dominates government policy 
during the next few months. Whichever is accepted by the 
country, it is clear that we must think of coal on a national 
scale. The fuel question goes to the very foundation of na- 
tional well-being. In the hundred years from the end of the 
Napoleonic wars to the outbreak of the World War the world 
increased its consumption of mineral fuels a hundredfold. 
This increase can not continue, and the task of developing a 
service of heat and power that will make the most of our 
remaining resources deserves the most serious attention. The 
task is one of long-time planning and development, and the 
confusion of counsel within the industry, the interstate char- 
acter of the business, and the overlapping of state and federal 
jurisdiction require that it be treated as a national, not a local 
problem. We need a national policy of fuels and power. 
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LABOR RELATIONS IN BITUMINOUS COAL 
MINING* 


JOSEPH H. WILLITS 
Professor of Industry, University of Pennsylvania 


the bituminous industry made for the United States 

Coal Commission under the direction of Mr. Henry S. 
Dennison, Dr. Willard E. Hotchkiss and myself. The com- 
mission’s study of labor relations consisted mainly of an in- 
quiry into the day-to-day relations between operators and 
miners, the factors that more immediately affect those relations, 
and the procedure that governs them. It is, in addition, a study 
of some of the larger issues between employer and employee 
that come up in connection with the renewing of agreements 
and give rise to the danger of a national strike. To present 
the whole of that study would require much more space than is 
available for this entire subject. Even to present the thirty- 
seven recommendations issued by the commission in summary 
form would require all the space allotted to me. I shall, there- 
fore, have to limit myself to general statements concerning the 
conclusions and recommendations from that study. 

In this report the commission pointed out that the country 
was dependent upon continuous production of bituminous 
coal; but that notwithstanding the urgency of a dependable 
coal supply, the past few years have witnessed interruptions in 
that supply that have seriously dislocated the processes of our 
national life. It further indicated that, in its judgment, the 
frequently recurring menace of a coal strike creates a con- 
dition that the public considers intolerable. It finds no reason 
to believe that the public’s goal of a dependable supply of coal 
at reasonable price is inconsistent with reasonable conditions of 
life and citizenship for the miners or with a reasonable return 
on judicious investments for operators. It insists that the 
enormous public interest in the need for coal be adequately 


To paper is based on the study of labor relations in 


1This paper was also presented at the National Coal Conference 
under the auspices of the American Academy of Political and Social 
Science and published in their Annals for January, 1924. 
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safeguarded. It calls upon the operators and the union to set 
their house in order as a price of continuing the custody of 
those public interests with which they are now entrusted, 
The study was a plea for operators and union officials to show 
that quality of statesmanship, individually and collectively, 
essential to a frank meeting of the fundamental problems of the 
industry under a system of private operation. Most of the 
study consisted of suggestions made freely with the hope that 
they might stimulate both sides to such a thorough and open- 
minded study and such a taking-account of stock as would en- 
able them, without sacrificing their own legitimate interests, 
jointly and separately to measure up to public requirements, 
thus making it unnecessary for the public to resort to such a 
drastic overturning of policy as would be involved in a system 
of public administration. 

Mr. Tryon’s paper gives some idea of the inadequacy cf 
simple general statements to describe situations in bituminous 
coal mining when such a variety of natural and economic con- 
ditions hold. Equally varied are the conditions in labor re- 
lations—ranging on the one hand from the autocratic abuse of 
power by certain union officials as in Kansas and at Herrin to 
the autocratic abuse by certain non-union operators as in West 
Virginia on the other. The problems of non-union Alabama 
and union Illinois can hardly be described in the same terms, 
and there are all kinds of individuals on either side. One 
feature of the relations of operators and miners in the bitumin- 
ous coal industry that may, however, be mentioned in general 
terms is the frequency with which these relations have been 
interrupted by strikes and suspensions. Reports of the 
Geological Survey show an annual loss of man-days ranging 
from 400,000 to 50,000,000, with loss of 2,000,000 or more 
man-days in 16 out of the 34 years, 1890-1823. In connection 
with these figures, the total number of man-days worked should 
be remembered; this in 1920 amounted to 141,000,000. It 
should also be remembered that the total time lost by strikes 
in the bituminous fields of the country from 1899 to 1921 was 
only 9.8 per cent of the idle time. 

These strikes are of three main types, differing from each 
other in character, in effects on subsequent relations and on the 
public. They include: (a) strikes to secure a union agree- 
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ment; (b) suspensions that occurred at the expiration of an 
agreement because of failure of the two parties to agree on the 
terms of its renewal; and (c) local or petty strikes that oc- 
curred because of some minor grievance, frequently within a 
period during which relations were governed by the terms of 
an agreement, in which cases they were in violation of the 
agreement. 

Strikes and the menace of strikes constitute a condition for 
which the public is anxiously seeking a remedy. But only the 
uninformed would assume that the remedy is so simple a matter 
as to be merely a question of ordering strikes stopped. That 
would be equivalent to saying that volcanoes must not erupt. 
The problem is to discover and correct the conditions that lead 
to and may even at times justify strikes and to find the pro- 
cedure that has the best chance of deciding fairly and peace- 
fully such matters of conflict. 

Any consideration of the labor relations of to-day must 
take account of the influence exerted by labor relations of the 
past. In the earlier days of coal mining, power was pre- 
dominantly on the side of the operator and abuse of that 
power was the frequent result. Over at least two-thirds of 
the coal fields this dominance by the operator has gradually 
given way before the rising power of the union until the 
original position of the two has frequently been reversed. The 
background of years of oppression, however, even where con- 
ditions may now be entirely altered, colors the mental attitude 
of the miner to-day so that the coal operator of to-day must pay 
an accumulated penalty resulting from the short-sighted labor 
policies of operators of the past. 

After an intensive survey of the actual functioning of the 
relations in the industry, both the day-to-day relations, and the 
relations at the times of negotiation of new agreements, the 
commission issued the results of its study which culminated in 
specific recommendations. As previously indicated these 
recommendations were founded on the belief that better service 
to the public would ensue if the leaders on both sides of the 
industry could be led to face and solve the problems of labor 
relations in a statesmanlike manner, rather than if the state 
were to inject itself as a continuous and active participant in 
the daily labor relations of coal mining as it has in the railroad 
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industry. A system of government in the industry is sorely 
needed ; but there is more hope for success of the system if it be 
primarily industria] rather than political in nature. The re- 
lation between employer and employee—or between operator 
and union—is in its very nature a continuing relation. For its 
efficiency and success it is dependent on cooperation between 
the two parties to the relation, just as is the domestic relation 
between husband and wife. Persons or groups bearing such 
a relation to each other do not work well together if they have 
to depend continuously on the instruments of the law to adjust 
their difficulties for them. Such a pass may be reached—may 
have already been reached in this industry, where there is no 
other course open—but unless we are ready to admit that the 
hope for the attainment of such better relations under private 
leadership is gone, the policy of the encouragement of and 
appeal to the constructive elements among the operators and 
within the union, supported by certain minimum assistance on 
the part of the public, would seem to offer the less spectacular 
but more constructive way out. 

And, in its study, the commission found enough of such 
constructive elements to warrant the recommendation of such 
a policy. In accordance with his policy and in order to stimu- 
late open-minded discussion and to encourage action, the com- 
mission made specific suggestions of policy to the operators and 
to the union. Sufficient time even to enumerate these sug- 
gestions is lacking; they can be presented only in summary 
form under seven main headings as follows: 

Provocative publicity. 

2. Operator management of labor relations in individual 

mines. 


w 


More effective collective management of labor relations 
by operators. 

4. The administration of relations by the union. 

The problem of the non-union fields. 

Joint adjustment machinery, including the making of 
agreements. 

7. The national strike and the government’s relation to labor 
relations. 


I shall comment briefly upon each of these groups of recom- 
mendations in turn. 
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(1) Provocative publicity 


The commission recommended that each side place some 
check upon provocative and truculent publicity which tends to 
undermine good relations. 

At the outset of its discussion of labor relations in the 
bituminous industry, the commission pointed out the malign 
influence of unduly partisan propaganda, commenting on the 
gulf that often separates the publicly expressed mind from the 
actual mind of the industry or of the union. Concrete in- 
cidents, true though they may be, but rarely typical, are made 
the subject of press articles and affidavits and hurled back and 
forth ad nauseam to show the snowy whiteness of ‘ our” side 
and the black depravity of “yours”. Little of this propa- 
ganda is helpful or constructive and little of it is relevant to 
the main issue of securing wholesome and efficient industrial 
relations in either the union or the non-union branches of the 
industry. It is true that this official propaganda contains 
many facts and many elements of truth. But they make that 
which is true of a part, appear to be true of the whole. To 
imply that these incidents are true of the whole industry or 
anything like the whole industry, creates an impression that is 
distinctly misleading. Many of these official “ publicity ” 
statements remind one of the old saying: “‘ There are three 
sides to every question—your side, my side, and the right side.” 

For a time militant publicity may deceive the public and 
cause people to line up on one side or the other on the basis of 
partisan prejudice and without understanding of the issues in- 
volved. In the end, however, results of this kind largely 
neutralize each other and the thoughtful public becomes dis- 
gusted with both sides. When, to such disgust, is added the 
hardship of an interrupted fuel supply or a supply secured at 
burdensome cost, the setting is right for drastic action without 
too fine a regard for either the operators or the union. This 
is the end towards which destructive propaganda on both sides 
has been leading. Misleading statements tend to undermine 
good relations where they exist and in time may destroy the 
possibility of such relations. Unless each side will voluntarily 
place some check upon this sort of activity there must be 
reduced hope of such progress within the industry as will 
forestall drastic public action. Neither the operators nor the 
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union can win the public solely by abusing the other side. 

The fact that publicity even about a highly contentious 
situation can be couched in language that commends its mes- 
sage to public consideration is shown by the dignified and 
courteous tone in which both anthracite operators and the union 
gave their response to Governor Pinchot’s proposal for avoid- 
ing the anthracite strike.’ 

Suitable publicity is a proper agency of organization. Both 
operators and union should present their case to the public. In 
doing so they have an opportunity to render a real service, 
by acquainting persons outside the industry with some of the 
problems the groups within the industry are facing, and by 
interpreting, as no one else can, the hopes and aspirations of 
the people in the industry. Publicity carried on with this 
aim would not only inform the public of the facts but it 
might make for a broader tolerance of divergent views. 

The commission placed its recommendation concerning pro- 
vocative publicity first and, by that fact, seems to have implied 
that some limitation upon provocative and truculent publicity 
was an essential preliminary to the development of good rela- 
tions within the industry. 


(2) Operator management of labor relations in 
individual mines 

Next to the first recommendation, I would place the group 
of recommendations that had to do with the operator man- 
agement of labor relations within the individual mines. The 
public is better acquainted and is more directly affected by the 
dramatic national strike; but, in any constructive program, we 
must frankly recognize that the starting point of all labor 
relations in the industzy is at the individual mine. Therefore, 
the nature of the operator management of labor relations at 
the mine is of primary importance in determining whether the 
agreement between the two parties shall function smoothly, 
and whether the path of labor relations, as a whole, is to be 
rough or smooth. The connection between local mine man- 
agement and the precipitation or avoidance of the national 
strike may be indirect, but it is very real. The national strike 
may be in part the explosion resulting from the accumulation 


1 Statements carried in the press of August, 1923. 
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of petty irritations and a down-grading of the day-to-day 
relations at the individual mine. These daily irritations do 
not directly create the national strike, but their presence or 
absence may be responsible for states of mind that determine 
whether there is to be a strike or not. Compared with other 
industries, the coal industry has been remarkably slow to de- 
velop constructive policies, except as they have been forced 
upon it by the actual or potential presence of the union. No 
sound structure of labor relations may be developed unless 
the base is sound. 

The commission, therefore, recommended more serious con- 
centration by individual companies upon the real psychology of 
men at work, especially noting the examples of the many com- 
panies who have established good relations. More specifically 
it commended to the industry that policy which has been 
demonstrated to be sound in coal and in other industries as 
well—the policy in each company of centralized responsibility 
for labor relations. 

It called attention to the importance of superintendents, 
foremen, and assistant foremen, since these officials have great- 
est initial influence on the management side in making labor 
relations cooperative or militant in nature, since they are clos- 
est to the men and actually handle the grievances that arise. 
Unquestionably the superintendents, foremen, and assistant 
foremen determine the extent of freedom from the petty irri- 
tations that compose the larger problems of labor adjustment. 
The good relations that held where a “ boss” was of the right 
type were marked. On the other hand the effect of daily 
work under a hostile and unfair foreman could hardly be 
overestimated. It would be entirely unfair to say that the 
foreman is solely responsible for the type of mine committee 
selected, but certainly a bad foreman tends to result, in time, 
in the election of a bad mine committee. Work in a mine, 
even under union conditions, offers a foreman a large oppor- 
tunity to discriminate among workers if he so desires. To 
the men, the foreman is the company. The commission, there- 
fore, recommended more attention to the training of superin- 
tendents, foremen, and assistant foremen in problems of man- 
agement, especially in dealing with labor under a union 
agreement. 
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In this same connection, the commission stressed the im- 
portance of good operating management so that adequate 
service, including cars, supplies etc. to the miners at work at 
the face will be maintained, and delays which limit the earn- 
ings of piece or tonnage workers may be avoided. 

The fact that half-information on topics of mutual concern 
ranks high among the factors that tend to mar relations, led 
the commission to recommend the general policy of publicity 
of facts within the individual mines. The list of specific sug- 
gestions made in this general group might be further extended, 
but these will serve to illustrate the type of recommendation 
made. 


(3) More effective collective management of labor 
relations by operators 


Outside of the non-union fields the miners are more effec- 
tively united by organization than are the operators. Differ- 
ences of policy and differences of a political nature, of course, 
arise within the union but, after a given policy is agreed upon, 
the union more often secures effective solidarity in carrying it 
through. There is no national organization of operators for 
the discussion and development of general labor policy cover- 
ing relations with the union. The scale committee of the 
central competitive field acts at times of negotiation in a way 
to produce results of national effect, but it represents only one 
section and is a temporary rather than a permanent organi- 
zation. Even the local associations, of which there are many, 
usually do not cover the whole of a United Mine Workers 
District, so that unity of action even within the district is not 
secured by operators as it is by miners. 

The result of this situation is that operators are apt to fail 
to attain a consistent policy either within the districts or 
nationally in their dealings with the union. In the districts 
where the agreements between the operators and the union are 
actually administered, this lack of consistency of policy results 
in a disorganization of relations under the agreement. This 
disorganization comes about because certain operators adopt 
a “peace at any price” policy and, under pressure from the 
union, barter away rights specifically reserved to operators 
under the agreement, until all operators are practically com- 
pelled to make the same concession. 
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Or, the opposite tendency prevails. A “ hard-boiled a 
operator plays sharp tricks and breaks the agreement—a policy 
which destroys confidence, encourages retaliatory acts and 
brings a less responsible leadership to the top in the union. 
In other words if extreme policies in either direction are not 
controlled the position of those operators who honestly seek 
to maintain the agreement is made more difficult. 

The absence of a continuing national organization of oper- 
ators devoted to a consideration of the common problem of 
labor relations, precludes a statesmanlike attack upon such 
fundamental problems of the whole industry as unemployment, 
wage differentials etc. 

Moreover, while good faith is essential to the maintenance 
of relations under an agreement, in practice good faith alone 
will not stand the strain unless on both sides it is backed by an 
organization with enough force, unity and ability to command 
respect. The union has acted on this theory and has created 
an organization over two-thirds of the soft coal area which 
seens to prevent the abuse of power by operators. The 
obstacles to consistent joint action among operators are enorm- 
ous, but effective organization directed towards unity of policy, 
and dignified and reasonable insistence that operators and 
union alike adhere to the agreement, is essential to satisfactory 
dealings with a well-organized union. Apparently the com- 
mission felt that the best hope of meeting some of the funda- 
mental evils of the industry and of curbing abuse of power by 
the union was in more effective collective organization by 
operators rather than in laws or labor boards, and called 


attention to the fact that the operators are not so effectively organ- 
ized in the union districts as the miners and that both as a defensive 
and as a cooperative measure there should be effective district and 
national organization and a national labor policy among union oper- 
ators. Such an organization should bring to the surface the large 
amount of sound and constructive thinking that is being done among 
operators concerning the labor problems in the union fields; it should 
strengthen and stimulate the work of the various labor commissioners. 
It should create the office of national labor commissioaer to function 
as do the labor commissioners in the districts but on national problems. 
In this connection, attention is called to the great importance, during 
the process of negotiating a new agreement, of having negotiators of 
the right type—men who know the union and the industry, who know 
when to be aggressive and when not to be, masters of sound strategy 
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and wise tactics, and, finally, men whose straightforwardness the 
union trusts. 


Many of the local operators’ associations have striven for a 
unified, consistent policy in the administration of the agree- 
ment by the appointment of an official known as the labor 
commissioner, who represents the operators of the association 
in labor matters. The commission indicated its belief that such 
an effort towards consistent labor policy was a step in the 
right direction in the following words: 


We find that one of the most constructive steps that has been taken 
collectively by the bituminous operators has been the almost universal 
establishment of the office of “Labor Commissioner”. Only the 
highest grade men can adequately discharge the functions and get 
the full possibilities out of this office. 


The commission made three specific suggestions of import- 
ant pieces of work that should be undertaken by operators and 
union collectively and which can not be effectively undertaken 
as long as no national organization of union operators to dis- 
cuss labor relations exists. These suggestions were made in 
these words: 


(a) We recommend that the operators and the union undertake both 
separately and jointly the study of means of meeting the fundamental 
problem of unemployment through the stabilization of the industry, 
as a service to their own interests and as an evidence to the public 
of serious intention on their part to meet their own problems in a 
statesmanlike way under private administration. 

(b) We recommend the establishment in each district and nationally 
of joint commissions of operators and miners, with the aid of com- 
petent men, to make thorough studies of principal jobs and of the 
existing rate differentials. It is important to develop an adequate 
basis for the needed revision of the rate structure, at present marked 
by many inequalities between sections, between mines, and between 
jobs in the same mine. 

(c) We recommend serious study by both sides, jointly and separ- 
ately, of the problem of undue limitation of output and of the causes 
which lead to it. 


(4) The administration of relations by the union 


In the early conditions that prevailed in the mining camps 
of this country some external] pressure approaching a monopoly 
character was necessary if the living conditions of the miner 
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were to be brought to a decent standard. The United Mine 
Workers has been that external force It has enormously 
improved the miner’s lot. It has won its struggle to become 
great and powerful. It is facing a critical transition period. 
The challenge confronting it now is whether it can use great 
power in a responsible way to serve social ends. 

All that has been said of the evil effects of bad manage- 
ment or of the constructive good which can be accomplished 
by good management on the operator side can be applied with 
almost equal force to the union’s management of its share in 
relations. When the growth of the union and the econgmic 
cycle swing the union into power, then its tactics and its prac- 
tices become of especially vital importance. Over the past 
thirty years the greater importance of management tactics has 
been overwhelming; but a closer parity of influence has been 
established in the last seven years, and the future may show 
as many periods of labor dominance as of dominance of the 
employer. A reconstruction of union policy from a purely 
militant to a more constructive basis is just as necessary for 
the continued vitality of the union as has been the recon- 
struction of operator policy with the coming of the union. The 
United Mine Workers in the future will be judged not merely 
on its ability to protect the interest of the miners alone but 
also on its ability to see that self-interest lies also in safeguard- 
ing the interest of the public as well. 

The law of diminishing returns must increasingly operate 
if dependence is only on a policy of sheer force and militance. 
A powerful union with a large income, and one which makes 
business agreements with employers, assumes responsibility to 
see that agreements are enforced by its members and the activi- 
ties of irresponsible unions and union officials curbed, along 
with its authority to make agreements. 

This applies especially to the union’s program for the unioni- 
zation of the non-union fields. Not merely must it avoid all 
destructive labor policies with such organization, but it must 
also recognize that the contest to organize the non-union fields 
will be won quite as much by the union’s performance in the 
union fields, as by its organizer’s activities in the non-union. 

Some such ideas as these seem to have been in the com- 
mission’s mind when it adopted the following recommendations : 
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(a) We believe that the union is facing a critical transition period. 
It has gone through and won the struggle to become powerful. The 
challenge confronting it now is whether it can use great power in a 
responsible way to serve social ends. 

(b) We particularly regret that the union has given so little serious 
consideration to the ways of meeting the fundamental problem of the 
coal industry—the problem of irregularity of production and employ- 
ment—which concerns its members more deeply than any other prob- 
lem observed, and on which they keenly desire that something be done. 
A definite effort to devise a joint system of unemployment compen- 
sation or insurance which shall offer considerable incentive towards 
steadiness of operation, as well as relief during payless days, will be 
of vital interest to the citizens of the industry. 

(c) We believe that the union will need to depend more on facts 
and less on force if it is, in the future, to advance the interests of its 
members as successfully as it has in the past. We therefore suggest 
the importance within the union of continuous facilities for research 
which will collect and interpret facts and aid and enlighten union 
policy. 


It furthermore plainly indicated that the distance between 
the higher officers and the local unions was great compared 
to other unions and that the resulting absence of close contact 
precluded the effective discharge of invaluable educational 
service by the union and maintenance of agreement observing 
control over local unions. It therefore specifically recom- 
mended “ much closer contact and greater educational service 
from the district and national officers of the union to the local 
officers and men.” 

Reference has also been made to the proposals of joint and 
separate studies of jobs, wage rates and differentials, unem- 
ployment and limitation of output. Concerning the check-off, 
the commission reached the following conclusion : 


We recognize the irritating effect of the check-off to the operator, 
especially in the collection of special fines and assessments. And we 
recognize its injurious effects upon the union in divorcing the problem 
of income from the winning of membership, and in the resulting lack 
of closeness of contact and of educational service and control by the 
higher officers to the lower officers, and to the rank and file members 
of the union. We believe that the unsettling effects of casting out 
this practice, however, might more than overbalance the gains. It 
may well be that the use of the check-off for the collection of fines 
and special assessments (except in the case of fines for violation of 
the agreement) should be discontinued. But we do not feel that the 
check-off is vital enough ever to justify a suspension of operations, 
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whether the union is seeking to extend its use or the operators seeking 
to throw it out. 


(5) The problem of the non-union fields 


One of the most difficult problems of labor relations concerns 
the problem of the non-union fields in many of which, especi- 
ally in times of depression, rates of pay and other standards 
lower than those of the union fields prevail and where forcible 
measures are used both by the union which advocates unioni- 
zation and by operators who oppose it. The commission while 
fully recognizing the accomplishment of the union in elevat- 
ing standards for the miners even in the non-union fields, has 
expressed itself in the following general terms: 


The point of departure for this report is service to the public under 
conditions fair alike to employer and employee. If it were clear that 
this end could best be advanced by the complete unionization of all 
the mines we believe the public would favor it and we would not 
hesitate to recommend it. If de-unionization gave promise of best 
accomplishing the goal, we would be ready to recommend that. But 
we do not find convincing evidence that the followers of either com- 
plete unionization or complete de-unionization have demonstrated 
such desire and capacity to heed the public’s goal as to warrant our 
recommending that the public’s weight be thrown back of either 
policy. 


Specifically the commission took the position that the in- 
dividual miners in the non-union fields should be allowed a 
free-will choice in determining whether they were to be union- 


ized or not and expressed that poicy in the following recom- 
mendations : 


We recommend the recognition of the right by the union to en- 
courage non-union workers to join the union by the example of 
service to its members in the union field, by showing where the 
advances in the union field have helped the non-union workers and by 
peaceful and honest persuasion of every sort. 

We recommend the recognition of the similar right of the non- 
union operator, by good works and honest persuasion without force, 
to maintain a non-union status. 

We condemn violence, thuggery and gun work, violation of the 
law and disturbance of the peace, whether practiced by the union to 
enforce complete unionization, or by the operators to prevent it. 

We recommend that such destructive labor policies as the use of 
spies, the use of deputy sheriffs as paid company guards, house leases 
which prevent free access and exit, and individual contracts which are 
not free-will contracts, be abolished. 
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Such recommendations can not be enforced by any federal 
power; their enforcement must depend on the state and local 
government. 

In order still further to aid the miners in the non-union 
communities in making a choice based on facts, the commis- 
sion recommended “ continuous compulsory collection and pub- 
licity of rates and rate changes in the non-union fields by the 
general government.” Rates in the union fields ere already 
public. 

Appreciating that the absence of the union opens the way 
to certain abuses in management, the commission recommended: 


(a) That adequate checks to insure against capriciousness and un- 
reasonableness be placed on the exercise of the right to discharge. 

(b) The universal establishment in the non-union fields of a check- 
weighman selected and paid by the men as a means of insuring con- 
fidence in weights. 

(c) That the form of wage payment known as “ subcontracting” be 
discontinued. It is held by most of the coal industry and by nearly 
all other industries to be out of date and inherently subject to abuse. 

(d) That the leasing of convict labor to operators, such as is now 
the practice in Alabama and a few other non-union areas, be con- 
demned as demoralizing to the industry and degrading to the convict. 

(e) That the discounting “scrip” be made illegal. 


(6) Joint adjustment machinery, including the making 
of agreements 


Most of the agreements in the various districts contain pro- 
vision that disputes arising during the life of an agreement 
shall be settled, if possible, through the joint conciliation board 
of the district, or failing that, by some arbitrator such as an 
umpire. Some districts do not contain such machinery for 
peaceful adjustment of disputes and delays in settlement and 
illegal local strikes tend to be encouraged. In consequence of 
these facts, the commission recommended : 


(a) A continuing umpire in each district as indispensable to the 
growth of good relations, since such an agency tends toward the estab- 
lishment of orderly processes of law in the industry, facilitates the 
necessary bargaining that goes on from day to day, is an educational 
force for both operators and union and is a foundation for progress 
upon which the industry can build with confidence. 

(b) That each agreement in the union fields contain provision that 
disputed cases of discharge shall be settled promptly through con- 
ciliation or arbitration. 
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One wonders why this should be limited to discharge cases 
arising under the agreement. 

As a part of the joint machinery of relations may be con- 
sidered the process of making the new agreement. While time 
does not allow here a description of that process, it may be 
said that the union first negotiates its agreement with the 
central competitive field (Illinois, Indiana, Ohio and Western 
Pennsylvania) and will negotiate with no other fields until 
this agreement is made. The central competitive field agree- 
ment having been made, the other district agreements follow 
it in essential matters more or less automatically. Many criti- 
cisms of this system exist; of these, the criticism that it does 
not allow adequate flexibility to meet necessary local conditions 
as of competition, or in cases of national strike where the local 
union and the local operators association are restrained from 
agreeing when they are willing and ready to agree, and the 
criticism by outlying operators that their agreement is sub- 
stantially made for them in conferences in which they are un- 
represented, are the most important. Without discussion of 
these reasons the policy of the commission may be quoted: 


We recognize that the establishment of a poiicy of complete district 
autonomy in the negotiation of new agreements, as advocated by some 
operators, would result in great turmoil and a renewal of the fierce 
competition between districts that must inevitably lower standards. 
We suggest, however, that many operators in the outlying fields have 
a real grievance when they say that essential elements of their agree- 
ments are made for them in conferences in which they are not repre- 
sented. We suggest that the two parties should work out a system 
of national negotiation with district agreements, which will avoid 
standard-cutting wars between districts and secure adequate flexibility 
to meet necessary district conditions. 


(7) The national strike and the government’s relation to 
labor relations 


As has already been said, the commission did not in its 
recommendations look with hope towards the management of 
labor relations by any government bureau or government labor 
board or by congressional enactment. That the government 
has no share in the development of labor relations that will 
better serve the public interest is not, however, to be inferred; 
the functions assigned to the government were the functions 
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of (a) continuous investigation and publicity so that all facts 
may be known and relations shall go forward in the light of 
public knowledge, (b) the function of research and study into 
such fundamental problems of the industry as unemployment 
and rate differentials, and (c) the function of mediation. 

The discussion of these functions in the commission’s report 
centers chiefly around the problem of the national strike. 
Here the commission makes the following recommendations: 


We do not advocate nationalization as a means of meeting the 
national strike or other parts of the problem of labor relations. 

We recommend against compulsory arbitration as a means of pre- 
venting a national strike, because we do not believe in discretion-made 
law in either the industrial or political field, and because there is no 
way to enforce a compulsory award which does not involve enforced 
operation or enforced labor. 

We believe that incorporation of the unions would not have the 
effect of binding the union to its contracts, and making it responsible, 
often predicted for it. Contracts can now be made if both parties 
wish, with effective binding power, but ordinarily neither side desires 
that wage contracts shall be specific enough to be legally binding 
through judicial enforcement. The flexibility of various state in- 
corporation laws makes it unlikely that incorporated unions would 
differ practically from unincorporated. Finally the Coronado case 
not only decides that a union is a legal entity for the purpose of 
responsibility for torts, but also holds that a union voting a strike 
renders itself responsible for acts growing out of the strike just as a 
corporation would be responsible for the acts of its officers and that 
the union funds can be reached directly through a suit for damages, 
just as the property of a corporation can be. 

Half-information on topics of mutual concern ranks high among 
the factors that tend to mar relations. We, therefore, recommend a 
policy of publicity of facts—both within the individual mine and 
nationally—which would include accounting reports by operators as 
recommended for in the commission’s anthracite report and similar 
reports concerning union finances. 

We recommend that the Congress provide for the continuing co- 
operative study of and action against the problem of unemployment 
as one of its first responsibilities. This would involve studies and 
activities in the fields of labor relations, technical aspects of pro- 
duction, and the marketing and storage of the product. 

We recommend continuing cooperative study by the federal govern- 
ment of the principal jobs and of the existing rate differentials. It 
is important to develop an adequate basis for the needed revision 
of the rate structure at present marked by many inequalities between 
sections, between mines, and between jobs in the same mine. 
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We recommend continuous investigation and publicity by the 
federal government of the basic facts upon which industrial relations 
depend. Such continuous investigation should not be principally 
critical, in the sense of being chiefly concerned with noting cases of 
bad practice, but rather with making known cases of the opposite 
sort. This should bring about such a continuous interchange of 
information as to stimulate a greater sense of public responsibility 
and better practices by the union and the operators. 

We recommend special compulsory investigation when the pros- 
pect of failure to renew an agreement is imminent, so that the public 
may have a chance to be heard before conflicts arise. Specifically, 
we recommend an inquiry under the authority of the President of the 
United States. To this end, it is suggested that all agreements 
should contain a clause that will provide for automatic renewal of all 
agreements except in regard to provisions concerning which either 
party may have given notice to the other ninety days in advance 
of the date of termination of the agreement. In case of failure to 
agree, a report, setting forth the factors at issue, should be made to 
the President, by each side, not later than sixty days before the 
expiration of the agreement. It is recommended that when such a 
report is made, the President immediately inquire into the factors 
at issue and secure a report and award thereon made on or before 
the date of expiration of the agreement. The award would or would 
not be made public as the President would deem wise in the particular 
circumstances. It should be the purpose of such a report to focus 
upon the negotiators the irresistible moral pressure implicit in their 
joint obligation to furnish the public with coal. 

We are confident that with a continuous orderly process of in- 
vestigation and report, and, if advisable, with the timely injection of 
a definite representative of the public into the situation in case of 
disagreement, it will become very much more difficult for either side 
to adhere in any captious way to a contention that will precipitate a 
tie-up of the industry. 

In case a suspension occurs because of failure to reach an agree- 
ment before the expiration of an existing contract, there should be 
no question of the continuance of maintenance men at their occu- 
pations. Both in the interest of the industry and in that of the public 
every contract should provide for this contingency. 

The best approach to a remedy for the evils of the general strike 
will not, in our judgment, be found in an immediate resort to drastic 
prohibitory measures. Whatever artificial gap may have developed 
between employer and employee, they must work together or there 
can be no peace and no real efficiency. The weight of opinion among 
operators and union officials alike is that they themselves desire to 
fix the fundamentaf terms upon which the industry shall operate. 
The most thoughtful and best advised among them express great 
confidence of their ability to do this in an orderly way. From our 
survey of the statesmanship that exists in the industry, it is believed 
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that the operators and the union are equal to this task, if once they 
recognize the finality of the public insistence on continuous operation 
and address themselves single-mindedly to bring that object to pass, 
It will be necessary, however, for them to find means of bringing 
their best statesmanship to the front in connection with the general 
negotiations. They cannot perform this indispensable public duty 
unless they emancipate themselves from the atmosphere of militancy 
that too often characterizes their proceedings. 

It is believed that the combination of continuous investigation and 
publicity with the possible resort to mediation at the instance of the 
President of the United States, may remove the necessity for more 
drastic emergency measures. The process here outlined should have 
a sobering influence that will make strongly for enforcing respon- 
sibility to the public among representatives of both the operators and 
the miners. Until measures for holding both sides to their respon- 
sibilities have been exhausted, it will be extremely unwise for the 
public to embark on coercive measures of regulation of labor relations. 

While it is believed that the above suggestions will encourage 
mutual accommodation and agreement at the time of the renewal of 
negotiations and will therefore lessen the chances of national strikes 
or suspensions, the fundamentally constructive opportunity lies in the 
building up of the day-to-day relations within the agreement period. 
Improvement in industrial relations during the life of the agreement 
would very considerably lessen the probability of a national strike. 
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THE OUTLOOK FOR A PERMANENT SOLUTION OF 
THE COAL PROBLEM IN THE UNITED STATES 


EDWARD T. DEVINE 
Member of the United States Coal Commission 


\ S the source of steam and electrical power, coal has 


made possible the modern industrial system. In 

cold and temperate climates, the congregate life of 
hotels, apartment houses and tenements presupposes coal as 
fuel. Indirectly, and directly too, coal is the very foun- 
dation of what is most characteristic of the nineteenth century 
and after. Factories and railroads, the rise of great fortunes, 
the growth of cities, the industrial proletariat, the destructive- 
ness of modern wars, the violence of revolutions, the futility 
of peace treaties, can all be traced to the power generated 
from coal and to a less extent in very recent years from its 
rival, petroleum oil. Hydro-electric power is another rival; 
but electric power still comes and seems likely to come mainly 
from coal, and at present at any rate it is far more economical 
to use coal directly, as it has been used, rather than to carry 
coal-created electric power to any great distance. 

For good and for ill the nations which have coal have been 
able to plunge forward more rapidly than others in the 
direction that we call progress. Britain, Belgium, Bohemia, 
Germany, the United States—it is in such countries that great 
and prosperous cities have developed, that wealth has most 
increased, that old customs have been most modified, that 
standards of material comfort have risen, that machines have 
come so near dominating the life of man as to arouse uncom- 
fortable response to the suggestion of the utopian novelist that 
they must be wholly destroyed if humanity is to survive. 

Among all nations the United States is most generously 
supplied with coal as well as with oil and water power. About 
one-half of the total unmined coal deposits are in the United 
States. Especially lavish is nature’s gift to us of anthracite 
or hard coal—the best fuel for household use. Fifteen billion 
tons of it, about two-thirds of the original deposits, are still 
to be found in that small area in eastern Pennsylvania which 
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has a monopoly of the American supply, and, except for a much 
smaller deposit in South Wales, virtually a monopoly of the 
known supply of the world. Of other kinds of coal—bitumin- 
ous, lignite, and their variations—there are quantities unmeas- 
ured but relatively immense, very widely distributed and of 
infinite variety. North as far as Michigan, Montana and 
Washington ; south as far as Alabama; along the Appalachian 
regions from Pennsylvania through West Virginia; in the 
great central fields of Ohio, Indiana and Illinois; and south- 
west into Oklahoma and New Mexico, the coal beds reach near 
to every section of the country except Florida and southern 
California, where the need for heat is least, and northern New 
England. Twenty-nine states in all have marketable coal 
supplies. 

Seventy per cent of the anthracite is used as domestic fuel, 
only the slack and smallest sizes having to compete with soft 
coal for steam use. On the other hand only ten per cent of 
the output of the more extensive soft-coal mines is used for 
heating in homes; twenty-eight per cent is used by railroad 
locomotives, two per cent as bunker coal in ocean-going steam- 
ers, four per cent for export to Canada and elsewhere, and the 
rest, more than half, for industrial purposes, including in this 
what is used in coke ovens and power plants. A part of the 
latter, of course, in its new form of coke, gas, and electric 
current, is utilized in heating. 

These coal deposits should never have been allowed to pass 
into the hands of private owners. They should have been 
held by the nation in trust for the present and future gener- 
ations and developed, as those which are still owned by the 
nation are now developed, under a leasing system, with pay- 
ment of a suitable royalty into the public treasury. The very 
word royalty suggests the claim of the sovereign, i. e., in 
America, the whole body of the people, nationally organized. 
It is an anomaly that a “ royalty” should be paid to an in- 
dividual, a corporation, or an estate. The coal has not, like 
buildings or manufactured commodities, been made by man. 
Its value as a natural deposit is not the result of digging or 
transporting. These are separately compensated. It is the 
result of sheer ownership in the presence of a demand. This 
value rises with the growth of population and industry and 
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with the exhaustion of supplies. Of all forms of private 
property there is least to be said in favor of the ownership of 
mineral deposits. The Mexican constitution, assuming that 
it is not retroactive in application, embodies a sound principle 
in its twenty-seventh article, declaring that coal, oil, and other 
natural deposits beneath the earth’s surface shall be considered 
as belonging to the nation. This is not because there is any 
inherent or original distinction between such natural deposits 
and the superficial area. Forms of property are determined by 
society from time to time as expediency dictates. Experience 
has shown that there are positive evils flowing from the creation 
of private property in mineral deposits for which there are 
no compensating advantages. As to private property in land 
used for agriculture and for building sites, there are respectable 
arguments on both sides. On the whole the American policy 
of parting with the national domain through the homestead 
laws and otherwise appears to have been justified and it will 
no doubt be continued until all of the surface land becomes 
individually owned except such as has no value and such as 
may be retained for the conservation of forests, water 
power, etc. 

Except for the still large quantities of coal on what remains 
of the public domain, the coal deposits of the United States, 
as in England, have been purchased or inherited by their 
present owners, usually together with the surface. Under our 
constitution and laws they could not be taken without com- 
pensation. As this would be fixed by capitalizing the present 
earning capacity and discounting future earnings, there would 
be no particular advantage, except as to future increments of 
value, in reacquiring the deposits of the nation. If how- 
ever the policy of abolishing inheritance in such forms of 
wealth as royalties were to come within the range of practical 
politics, the present value of anticipated income being reduced 
to a basis of annuities for the lifetime of the present owners, 
the question would assume a different form. Under existing 
property rights and policies, the purchase of the coal deposits 
would only perpetuate in interest, by the transfer of money or 
securities, the royal prerogative with which the nation should 
not have parted. That might be an excellent thing for the 
present owners but there is no probability that it would reduce 
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the price of coal to the consumer either by removing the fixed 
charge or by improving the processes of mining. As between 
royalties and the equivalent in interest the present owners 
might as weil have royalties. In private hands however such 
incomes have long been regarded as peculiarly favorable sub- 
jects of taxation, and there might be some advantage in sub- 
jecting royalties to a federal tax. Whatever tax is levied on 
royalties, as distinct from investment in mine development, is 
not passed on to consumers but must be paid and borne by the 
owner of the royalties. 

Coal is widely distributed in the United States but it is 
not found everywhere; and even in the places where it is found 
nature is a very arbitrary despot in fixing the conditions of its 
exploitation. Sailors and herdsmen may travel far on sea 
and land. Manufacturers have often a wide range of choice 
of location. Farmers may change the character of their soils 
by cultivation and fertilizing. But the coal is where it is— 
in thick measures or thin; level or pitching; near the surface 
or far down; with a structure which remains firm in large 
sizes or one that is friable, crumbling into dust at once, or on 
exposure or with handling; with more or less sulphur; with 
more or less heat units; with more or less impurities; smoke- 
less or dirty ; free-burning or coking; anthracite, semi-anthra- 
cite, bituminous, sub-bituminous, or lignite—as the case may 
be. It is a mineral to be mined, not a product to be manu- 
factured or a crop to be grown; although there is something 
like a manufacturing process in the subsequent “ preparation ”’, 
sizing, cleaning, briquetting, and even transforming into elec- 
tric power at or near the mines. 

Coal mining, more than any other industry, is influenced 
and even determined by the natural conditions, the results of 
geological processes in remote ages. Cutting machines may 
replace picks, electric motors may replace mules, even mechani- 
cal loaders may replace the shovel, but essentially the process 
of getting out and hoisting the coal remains what it has been 
since industry began to demand huge supplies of steam-pro- 
ducing fuel. Wages may be increased, hours shortened, out- 
put per man increased, the accident rate per ton diminished, 
the percentage of coal “ recovered” augmented (i. e. the pro- 
portion left in the ground decreased), but there are no really 
revolutionary changes. Less than navigation or transporta- 
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tion, manufacture or agriculture, do the changes of modern 
progress affect the work of the coal operator himself or that 
of the coal miner. The one prospects, opens and lays out his 
mine, and operates it as the physical character of the coal 
measures dictate. The other goes down into the bowels of 
the earth, in peril of his life, drills and tamps his holes, fires 
his shots and shovels the coal into the mine cars. He lays 
his track, sets his props, adjusts his cutting machine, clears 
away the cuttings, brushes down the rock roof or gets through 
with other dead work, as the conditions demand and on such 
terms as tradition and the contract prescribe. He is a skilled 
craftsman lingering in an age when machinery and engineering 
have made skill in the worker a drug on the market; but hold- 
ing on nevertheless through sheer strength and endurance and 
because of natural conditions, giving way only slowly and 
gradually to “iron men”’, and laying down more successfully 
than others the conditions on which the iron men may relieve 
him. He insists on saying, for example, greatly to the exasper- 
ation.of the operator, and no doubt somewhat at the expense of 
the ultimate consumer, how many loaders shall follow each 
undercutting machine. Even where there is no union contract 
the miner has conservative habits not lightly to be disre- 
garded ; and he has an able ally in nature, whose idiosyncrasies 
are not to be quickly mastered by laborers who have learned 
to shovel gravel or zinc instead of coal. The unique skill of 
the coal miner is not so much in the ordinary work of drilling 
holes and loading coal, although skill is required in these also, 
but in knowing when there is danger and what to do in emer- 
gencies. A study of the four major disasters from explosions 
which occurred within the eleven months of the life of the 
United States Coal Commission of 1922-3 indicates that the 
disasters were attributable to management, and that the saving 
of such lives as were saved was due mainly to the resource- 
fulness and experience of individual miners at their remote 
places of work. 

The retardation of progress in mining, preparation, and 
marketing of coal has not been due entirely to the obstacles 
interposed by geological conditions and by human conserva- 
tism. These have been serious but not more serious than the 
business organization of the industry. Anthracite, always 
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monopolistic because of its geographical concentration, but 
formerly as irregular and unstable as bituminous mining now 
is, has been dominated by a railroad interest, which in turn 
has been subject to banking control. Coal companies have 
been loaded with obligations incurred not in their own interest 
as coal producers but for the sake of securing traffic to 
affiliated railroads. If the motive of securing and retaining 
tonnage for particular railroads had been absent; if the anthra- 
cite operators had been free to consider the real interests of 
the mine industry and of consumers, the output from the an- 
thracite mines would be far greater than it is, the price would 
be lower, the number of consumers would be larger, and the 
markets would be more secure against competition from in- 
ferior fuels. There are great possibilities of increasing the 
capacity of present collieries and breakers if practical engineers 
could be given a free hand in developing them. The entire 
history of the anthracite combination has been one of restrict- 
ing output in order to secure and maintain high stable prices. 
The claim is made that the output is now limited by the 
supply of common labor, but that is merely a question of ade- 
quate inducement. There is no shortage of labor in the aggre- 
gate, but only in the places where the workers receive less 
than they consider a fair wage. In the soft coal mines there 
are from 150,000 to 200,000 more miners than are needed— 
if their work were continuous—because of the high day and 
tonnage wage rates. Few of these miners could qualify as 
certified skilled miners under the laws of Pennsylvania, but 
the alleged shortage in the anthracite mines is not in qualified 
miners but in helpers and day laborers. The most recent 
wage settlement, like others which preceded it, made increases 
in largest amounts where they were least justified; and in the 
‘smallest amounts, although in the same percentage, where sub- 
stantial increases were most needed. A miner who was al- 
ready earning $3000 received an increase of ten per cent or 
$300; while a helper or day laborer who earned only $1000, 
receiving likewise an increase of ten per cent of his previous 
amcome, got only $100. This is not a criticism of the settle- 
ment. A strike was in progress—a general suspension in the 
anthracite field—and if it were to be settled it must be by 
some proposal which both sides would accept. Nevertheless 
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the settlement had the effect of perpetuating and aggravating 
existing inequalities and anomalies and of burdening the in- 
dustry once more, as often before it had been burdened, by 
permanent charges under which it must stagger until there is a 
radical reorganization. As in an earlier agreement, there was 
a stipulation that the conciliation board should attempt to 
correct these anomalies; but experience has shown that the 
concilation board, however admirably it may perform its main 
function, is not a suitable body to undertake the thorough 
investigation of the wage structure, with an analysis of each 
job at each mine, which is the only sound basis for the re- 
adjustment that is indispensable. If the board should inter- 
pret the contract as authorizing the creation of a competent 
joint commission of operators and miners for this purpose, 
the provision might prove to have practical value, and undo 
the harm that will otherwise result from the aggravation of 
the previously existing inequalities. 

Needlessly high wages to a few favored miners are among 
the least of such burdens. Royalties; differential profits from 
low-cost mines when, because of natural monopoly and re- 
stricted output, prices are fixed by high-cost mines; high 
freight rates; and pyramiding of prices through unnecessary 
sales and re-sales; are far more serious interferences with the 
natural development of the industry on a basis of public ser- 
vice. The price structure, the wage-rate structure, the in- 
dustrial structure, and the financial structure of the industry 
are all dominated by the profit motive. The objectives have 
not been a fair return to investors, an adequate wage to work- 
ers, and a reasonable price to users. If such phrases are 
adopted it is with a cynical disregard of their meaning. 
What has been sought is a maximum return to owners and 
manipulators over the largest period of time which it is worth 
while to take into account, the lowest wage that miners wilk 
work for, and in prices what the market will bear, not in a 
moment of panic, but one year with another. 

That anthracite operators have charged what the market 
will bear rather than a reasonable price will be hotly denied. 
The forbearance of the larger independent operators and of 
the “ companies ” i. e., the eight operating companies recently 
Separated or in process of separation from the anthracite- 
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carrying railroads, will be cited in charging standard prices 
even in a buyers’ panic, or what is known as a sellers’ market, 
It is pointed out that while the smaller independents sell at 
whatever they can get under such circumstances, just as they 
cut under the company prices in a buyers’ market, the “ com- 
panies’, and some of the larger independents who likewise 
follow the policy of stable prices, refrain from such extreme 
variations. This is quite true, but it does not affect the truth 
of the earlier statement. The company prices are stabilized 
at a high level and one which slowly but constantly rises. The 
companies would lose more by losing their markets to soft coal 
than they would gain by kiting their prices to the highest 
possible level in times of shortage. Their policy, commend- 
able as it is, means only that they are not fools. They have 
public opinion to consider. While public opinion is exceed- 
ingly rudimentary and uninformed, there are limits beyond 
which it is dangerous to tempt its timidity and good nature. 
The sound judgment of the operators is that, as things now 
stand, it is more profitable to maintain their high and stable 
prices than to reap golden harvests which are temporary. 
That there is any real departure from the principle of maxi- 
mum profit to those who control the industry, over the longest 
time which is of present interest ,would not be seriously claimed 
by the most naive operator. 

Obviously the business organization of the anthracite in- 
dustry is not one to encourage constructive engineering—to 
promote such efficiency as would be in the public interest. It 
is a delicate and nicely balanced structure. Too much coal 
would break the market, disturb the painfully wrought equili- 
brium. Some experimenting is done, some improvements 
made; but there must be nothing rash, such as a bona fide, 
wholehearted, thorough-going acceptance of the principles of 
the Anti-Trust Act and commodities clause of the Hepburn 
Act; a complete economic as well as legal dissolution of the 
railroads from the coal mines; or an experiment in bringing 
engineers and workers as such, regardless of any ownership 
of shares, into participation in management; or even such a 
familiar and well tested means of increasing production as a 
double shift of miners. No, the present business structure of 
the anthracite industry does not lend itself to the drastic re- 
construction which the public interest demands. 
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What of the soft coal industry? There the case is dif- 
ferent, but even more unfavorable. Anthracite is inte- 
grated, or trustified, in a few large competing groups with a 
number of smaller hangers-on whose profits may be enorm- 
ous in proportion to their investment but who play at best a 
minor rdéle except when there is a coal famine. The soft 
coal industry is not even integrated. It is overdeveloped, 
unstable, speculative, torn asunder by a puerile controversy 
on so elementary a question as to whether there should or 
should not be a collective bargain with the miners. Produc- 
tion is irregular; employment sporadic and uncertain. Big 
profits are made, but there are also losses. The freight rates 
are an important factor in making or breaking the develop- 
ment of a whole area. They may be so adjusted as to enable 
operators to ship coal to distant markets through fields pro- 
ducing coal of similar quality, or at the expense of nearer 
fields in another direction. In Fargo, N. D., for example, 
Montana coal of excellent quality is unable to compete with 
West Virginia coal brought six hundred miles farther. 

Technical improvement of bituminous coal mining demands 
the consolidation of properties, the cessation of cut-throat 
competition, the development of rational beneficent competition 
under similar and stable conditions. This could not be per- 
mitted except under public regulation for which there is at 
present no provision, and with full public knowledge of the 
details of finance and control, for which there is also no present 
provision. A few large companies already have sufficient re- 
sources and a sufficient variety of conditions to demonstrate 
the advantages of large scale operations, but some of the larg- 
est of these do not sell coal commercially but use the product 
of their mines in the manufacture of steel or gas and coke 
and their by-products or otherwise. There is no general sys- 
tem of standardized accounting by which operators may check 
up and compare their experiences. There is no standardiza- 
tion of quality or even of sizes. The very unit of weight is 
not the same as that of anthracite, which is mined, sold at the 
mine, and transported by the gross ton of 2240 pounds, while 
soft coal, except in export and tide-water business, is mined 
and sold by the short ton of 2000 pounds. It matters little 
which unit is used but clearly there should be one unit for both. 
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The irregularity in the production of soft coal, both seasonal 
and industrial, with the short year which this gives to miners, 
and uncertainty from year to year, is fully as serious as the 
monopoly of anthracite and perhaps harder to correct. It 
corrupts the industry at the core. 

The fundamental obstacle to the better organization of both 
the anthracite and the bituminous coal industry is not private 
ownership, but exploitation for speculative profit. The cure 
is not government ownership, but management for public 
service. Steady operation of the mines to meet the demand, 
with a reasonable return to investment, to management, and 
to labor, is quite as possible under private ownership as under 
public ownership; but private owners are not now secufing 
such management and the public is not securing its advan- 
tages. Competition is not operating to squeeze out superfluous 
capital and to divert it to other fields; but merely adds to the 
costs and wastes of the industry. The failure is not in the 
competitive principle but in its perversion. Acquisitive, 
speculative management, often externally controlled, has 
failed to bring about a proper adjustment of the number of 
miners to the work to be done, has failed to produce coal at 
a reasonable price, to pay an annual wage which will furnish 
satisfying living and sanitary conditions to the mine workers 
and their families. It has permitted excessive profits to 
middlemen and an excessively wasteful system of retail. 
These failures point to the elimination of their cause, which 
is not either private or corporation ownership as such but 


misdirected management: a policy of maximum profit for’ 


owners and especially for insiders who secure control of the 
management through financial manipulation or otherwise. 
Public ownership would of course end this misdirection of 
management, this control through finance; but it would have 
no advantages which cannot be more directly obtained. Pub- 
lic opinion strong enough to force public ownership may 
quite as easily force reorganization under private ownership. 
Investors who suffer under present conditions, workers who 
are compelled to fight for existence because of them, consumers 
who are even more victimized by them than either investors 
or miners, have the power in their hands to force the changes 
essential to the transformation of the industry from the basis 
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of pecuniary profit to that of service to needs. The govern- 
ment can aid this process through publicity, supervision and 
taxation. Without departing from its recognized and legiti- 
mate functions, the government can do more to protect the 
public interest, and to put the coal industry on a sound basis, 
than it could do by attempting to assume and discharge the 
wholly different function of ownership and management. 

The weighty arguments in favor of the public ownership of 
the coal deposits, the retention of royalty rights when the 
nation has them, or acquiring them when it has not if it is 
not too expensive a process, do not apply to the ownership of 
mine equipment or to the actual operation of the mines. There 
is no field in which there is more ample scope for individual 
enterprise. Conditions are so varied, the issues of profit and 
loss are so dependent on the personal equation, the occasions 
for prompt individual decisions are so numerous and exacting, 
that a political, bureaucratic management would inevitably 
prove inefficient and expensive if not disastrous, none the less 
so because the wastes and losses might not fall on the oper- 
ators and might be concealed for a time or even permanently. 
It is true that public ownership might be associated with decen- 
tralized, democratic management, and that such a plan has 
been proposed; but the merits of the plan lie in its decentra- 
lization, which we already have under private management, 
and which the government as owner might or might not estab- 
lish, or having established might or might not perpetuate; 
and in the participation of workers in management, which is 
highly desirable but which need not be preceded by the 
doubtful experiment of public ownership. 

Monopoly and the overdevelopment of free competition are 
opposite and yet twin evils. The soft coal industry is cursed 
mainly by the latter, but the former has begun to appear in 
places where superior kinds of coal have passed into the hands 
of powerful interests with which the small operator cannot 
hope to compete. There is no inherent reason why the inte- 
gration achieved thirty to fifty years ago in anthracite should 
not be accomplished also and more rapidly in the more valuable 
and profitable of the bituminous fields. This integration or 
trustification is inevitable because of its economies, its chances 
for great financial rewards to those who guide it and manipu- 
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late its various stages, and its incidental benefits to miners 
and the public. Public ownership would be one method, al- 
though an expensive one, of securing the advantages of inte- 
gration without private monopoly. The public is not limited 
however to the alternatives of public ownership and such 
monopolistic control as has been seen in the anthracite com- 
bination. It is a libel on American business enterprise to as- 
sume that the advantages of consolidation and stabilization 
can be secured only on such terms as the anthracite financiers 
have demanded and secured. The legitimate motive of a 
reasonable return on actual investment does not need to be 
distorted into a desire for such fantastic and exorbitant gains 
as trustification finance permits. The coal industry can be 
stabilized, its violent fluctuations reduced, its superfluous and 
unwarranted development checked, its extreme losses and ex- 
treme profits eliminated, its workers assured regular and ade- 
quately remunerated employment, its management made more 
efficient, and its consumers better served, without either trusti- 
fication or public ownership. 

This can be done by the loyal cooperation of the industry 
itself with a policy of complete publicity and regulation by 
the federal government. Action by the government alone is 
insufficient. Action by the industry alone appears to be im- 
practicable. Government action in the face of a narrow and 
stupid hostility by operators and dealers would probably lead 
to public ownership as the necessary, however deplorable, 
means of preventing familiar evils and protecting the public 
interest. Action by the government seconded and supple- 
mented by the industry may preserve all the advantages of 
private enterprise—the absolutely essential conditions of 
integration and stability. The “ industry ’ whose cooperation 
is thus essential includes of course not only the officials and 
directors of the coal companies as representing the owners, but 
also the engineers, managers and foremen, mine workers above 
and below ground, and ultimately the coal buying and using 
public. Investor, manager, worker and user has each a share 
in determining what the industry shall be. 

As has been indicated, government has at least three ways 
of contributing to the solution of the coal problem short of any 
resort to price-fixing or government ownership, if unfortun- 
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ately because of the recalcitrancy of owners, operators, miners 
or dealers, either of these should become necessary. The first 
of these is publicity. A single investigation, however ex- 
haustive, is not enough. There is always the possibility that 
the time chosen and covered may be so exceptional as to give 
misleading results. What is needed is continuous and com- 
plete publicity. There should be no secrets in the financing 
of the coal companies or the coal-carrying railroads; in the 
ownership of the deposits or the royalty contracts; in the prices 
at which coal is sold on contract or in the spot market, to large 
or small customers, to railroads, public utilities, or ordinary 
buyers; in the standards of cleaning or preparation; in the 
qualities of the output of particular mines; in the costs and 
margins of operators, the investments and profits of owners, 
the wage rates and the earnings of workers. No public interest 
is served by secrecy, or by such antiquated and imperfect ac- 
counting as conceals facts rather than reveals them. 

The government should collect, analyze and interpret all 
such facts; and also the statistics of underground reserves, pro- 
duction, coal in transit, stocks in storage, prices wholesale and 
retail, with costs and margins of carriers, wholesalers, jobbers, 
and retailers. Such information might have to be made pub- 
lic otherwise than through the daily press. Some of it might 
not be regarded as available for free publication as current 
news, although a digest of parts of it would be. It is not an 
objection to this policy that there is similar need of infor- 
mation about costs, margins, wages and prices in the case of 
other commodities. Perhaps there is. The Federal Trade 
Commission already exists with certain powers in these direc- 
tions. But coal is in any case an excellent starting point for 
a national policy in relation to a commodity which is of such 
a degree of public interest that it can no longer be left to 
unregulated and secret private competition. Continuous, au- 
thoritative, and understandable information about an industry 
which provides the principal source of our industrial energy, 
which is clearly affected by a | 1blic interest, and which has 
become involved in so many and such grave evils—irregularity 
of employment, periodic suspensions, mounting prices—will 
furnish an admirable basis for deciding whether fact-finding 
is as potent a remedial process as its advocates claim and as its 
opponents seem to fear. 
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Publicity itself seems likely to make some of the worst abuses 
of the past impossible. Publicity should be effective in pro- 
tecting bona fide investors in the stocks and bonds of coal- 
owning and coal-operating companies. The reserves, produc- 
tion, and profits being known, the investor can protect him- 
self. It should be equally effective in protecting coal buyers. 
Costs, margins, and quality being known, the consumer has 
only himself to thank if he is cheated, and his imperative need 
for fuel unduly exploited. The government has no obligation 
to protect the individual, whether investor or consumer, who 
is unwilling to take a fair amount of trouble to protect him- 
self. In a particular situation the individual may prefer to 
run the risk of being gouged rather than to take the trouble 
to shop around, to leave a dealer who has conferred a favor 
on some previous occasion, to join a cooperative society, or to 
agitate for a municipal fuel yard. An investor may prefer to 
run the risk of being fleeced, rather than to spend time in 
consulting available sources of information about the resources, 
the liabilities and the management of the enterprise whose 
securities are offered. It may even be money in the pocket 
of the consumer or the investor to spend his time otherwise than 
in making such efforts to protect this particular interest; to 
pay too much for coal rather than to spend time in getting it 
at the right price and of the right quality. We feel instinc- 
tively, however, and rightly, that the individual who so acts 
has a soft spot, that he is lacking in one of the essential char- 
acteristics of a good citizen and an effective unit in the exist- 
ing economic order. The normal man does not want to be 
fleeced or gouged, even if it costs him something to prevent it. 
In taking advantage of available information to expose over- 
charge or misrepresentation, the buyer or investor is not only 
claiming his own, he is rendering a public service. He is play- 
ing according to the rules of the game. He is acting as a ra- 
tional, socially minded citizen should act. The government 
owes him a duty, which is to make such rational action possible. 
Publicity makes for good economics in promoting a beneficent 
competition ; and for good civics in promoting a sturdy asser- 
tion of individual rights, when necessary, through cooperative 
action. 

The second and more affirmative way of contributing to the 

[740] 


| 
{ 
| 
| 
| 
| 


No. 4] THE COAL PROBLEM IN THE UNITED STATES 205 


solution of the coal problem by government action arises from 
the fact that it is an instrument of and one of the principal 
commodities in interstate and foreign commerce. Noi only the 
coal which is burned under the locomotives and meves the 
trains; which feeds the engines of steamers; or which, trans- 
formed into electric power, energizes the trolleys and third 
rails; but all coal which is mined in one state and is used in 
another or in a foreign country comes fairly within the regula- 
tive power of the Congress. Even if only the coal which is 
used as an instrument of transportation were in question it 
would be sufficient to create a weighty argument for federal 
regulation. More than a quarter of all the soft coal mined 
isso used. That this quarter may be forthcoming on reason- 
able terms, that commerce among the states and with foreign 
countries may not be interrupted, the government must assert 
its constitutional powers of regulation. But without coal how 
many other serious disturbances of interstate commerce would 
occur even before it becomes a question of railroad or water 
transportation. The harvesting and threshing of crops on the 
farms would stop and factories would shut down. The very 
stuff of commerce would be cut off. The coal under the 
locomotives would not be needed because the goods which 
they were to haul would not be forthcoming. Commerce would 
not only be interrupted. It would be starved. 

There are many forms which regulation might take. In 
advance of experience it would be folly to attempt to project 
them in detail. The natural agent of regulation is clearly 
indicated in the Interstate Commerce Commission. The na- 
tural first step is for Congress to confer on the Interstate Com- 
merce Commission such powers as it constitutionally can and 
watch the results. There is little danger that such a body will 
go too far or move too rapidly. The danger is in the con- 
trary direction. The commission should be empowered to 
determine the conditions on which coal should be used or 
shipped in interstate commerce. Every operator, wholesaler 
and jobber who ships coal from one state to another or abroad 
should be required to take out a license in a prescribed form; 
and to the granting of this license appropriate conditions should 
be attached. They could not of course be arbitrary or unreason- 
able. The courts would see to that if the commission did not. 
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The license could not be made the means of doing indirectly 
what the commission or Congress may not do directly. The 
license could be made the means, however, of enforcing im- 
partially and instantly upon all, what are held to be constitu- 
tional and appropriate conditions. Prompt and accurate re- 
ports, both operating and financial, could be made a first con- 
dition. Failure to make a report or the making of a deliber- 
ately misleading report could be made the occasion for sus- 
pending or revoking a license. Operators could be required 
to describe the coal which they are offering to market in 
specified terms which would have standard and clearly defined 
meaning; and any fundamental departure from the repre- 
sentations thus made could be met by similar penalties. The 
contracts between operators and buyers could be brought under 
scrutiny, and gradually standards of fair practice established. 
Contracts contrary to the public interest could be eliminated 
and those which tend to regularity of production and stability 
of prices and wages could be encouraged. The policies to be 
followed would have to be the result of tested experience. 
They would be developed step by step always under the con- 
trol of Congress and public opinion. 

The aim of such a system of regulation would be a healthy 
and prosperous industry, serving the public at reasonable 
prices, maintaining good sanitary and living conditions in the 
mine towns when they are segregated and making them pos- 
sible when the workers are living in mixed normal communi- 
ties. It would not relieve owners, investors, managers, en- 
gineers, miners, carriers, or dealers of any part of the re- 
sponsibility which they now legitimately carry. On the con- 
trary it would emphasize and enforce these several responsi- 
bilities. It would not fix wages, or the hours of labor, or the 
price of coal, either at the mine or at the retail yard. It would 
not unionize non-union mines or abolish the union where the 
miners choose to have one. It would not arbitrarily close 
down a mine or compel consolidations. In short, it would not 
make the decisions traditionally and properly devolving on 
management or on other factors in industry. It would no more 
usurp the functions of the industry than the Federal Reserve 
Board usurps the banking function. It would regulate, in- 
spect, supervise, but would not manage, interfere, or destroy. 
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THE RESEARCH PROGRAM OF THE NATIONAL 
TRANSPORTATION INSTITUTE’ 


DAVID FRIDAY 
Director of Research, National Transportation Institute 


Institute is the outgrowth of a conviction that the 

time has come for dispassionate research rather than 
propaganda in the field of transportation. If democracy is 
ever to avoid failure, the people must have facts in which 
they place confidence. Only thus can we expect intelligent 
political action. Thimble-rigging the electorate with slogans 
about transportation, or any other economic subject, has out- 
lived its usefulness as a piece of political technique. 

Everyone who is acquainted with public opinion on this 
subject of transportation knows that this opinion is in a state 
of confusion. A clear conception of the most fundamental 
facts necessary to intelligent action is often lacking. It is only 
natural that this should be so. Our industrial society has 
grown rapidly in size and in complexity during the last 
quarter-century. Since the revival from the depression in the 
nineties we have added forty million people to our population 
and fifteen million to our workers. These have been distri- 
buted among the various productive industries which go to 
make up industrial society. How many of the readers of these 
pages could answer, if called upon at this moment to tell how 
these have been distributed as between agriculture, manufac- 
ture, railroads, and electrical industries? And how many 
could tell what the relative output per person is in these in- 
dustries to-day as compared with twenty years ago? I fear 
the showing would be disappointing. But if the savants have 
no clear notion upon this subject, what of the great mass of 
voters ? 


_ Kesearch Council of the National Transportation 


Yet despite this lack of information there are the most 


1 Read at the Fourth Session by Hon. Sydney Anderson, Member of 
Congress from Minnesota and Vice-Chairman of the Research Council of 
the National Transportation Institute. 
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definite and unqualified assertions concerning the inefficiency 
of this industry or that, of the crushing burden which freight 
rates place upon the people, of the reasonableness or otherwise 
of valuations and profits. Nor is it to be wondered at that the 
public mind is in a state of confusion. Our industrial society 
has not only been changing rapidly in complexity of technique 
and organization; it has experienced a price revolution as well. 
And it has developed entirely new institutions of control. 

This change, this introduction of new technological and 
political machinery, has brought with it not only new problems, 
but a new terminology. It is exceedingly difficult for the 
man who is not a technician to make any intelligent com- 
parison of relative efficiency in output and of relative prices 
for various services. The average man’s conception of the 
process which goes on under the general cover of the term 
** valuation ” must be most vague. 

The Research Council of the Transportation Institute has 
set itself the task of illuminating some of these dark places 
in the field of transportation. It believes that if the facts con- 
cerning that problem can be brought before the public in an 
intelligent and unbiased manner, the machinery of democratic 
government can be trusted to work out an equitable solution. 

One of the first projects which the Research Council under- 
took was the determination of the relative growth of output 
per employee and per unit of capital in railroads during the 
last twenty years as compared with our other major industries, 
such as manufactures, agriculture, mining and electrical in- 
dustries. The number of people engaged in manufactures has 
doubled during the last twenty years. The same is true of 
railroads. In agriculture the increase has been hardly more 
than five per cent; while in the electrical industries the work- 
ers have more than doubled. What is the effect of this shift 
in the proportions of our industrial population upon the size 
and composition of our national income? Are we as abund- 
antly supplied with farm products as we were twenty years ago, 
despite the fact that only half a million people have been added 
to the persons engaged in agriculture, while the total popu- 
lation of the country has increased by forty per cent? If we 
are as well provided, it is an amazing accomplishment for 
agriculture. By how much have the five million people who 
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were added to manufactures during the last twenty years in- 
creased the output of fabricated goods? Is the addition of 
another million workers to the railroad industry to be explained 
on the ground that the transportation service rendered has 
doubled; or is it due to inefficiency? Perchance transporta- 
tion has increased even more than one hundred per cent during 
the last two decades. 

With the work which men like Dr. Day and Walter Stewart 
have done in computing indexes of productive output in the 
various industries; and with the statistics of persons gainfully 
employed, it is possible to come to some definite answer to 
these questions. The Research Council of the National Trans- 
portation Institute expects to make its first report on this phase 
of the problem. Either railroads have kept pace in output 
with the other industries or they have not; the public has the 
right to know the truth in the matter. If the amount of capital 
per unit of output which the consumer is asked to support has 
increased more rapidly in railroads than in manufacturing, 
mining and agriculture, we may honestly ask for an explan- 
ation. If it has increased less rapidy, that is a fact of import- 
ance. If, perchance, the capital per unit of output has de- 
creased in railroading, while it has increased materially in 
these other industries, the public has been laboring under a 
misconception, and should have that fact put at its disposal. 

In addition to this investigation which attempts to set forth 
comprehensively the distribution of our economic resources 
among the various industries and the growth of output in these 
various lines, the Research Council is preparing an index num- 
ber of freight rates from 1900 to date which shall make pos- 
sible a comparison of the changes in the prices which railroads 
have received for their services with changes in the prices of 
other commodities. This lack of an index number for freight 
rates is the most serious gap in our index-number structure to- 
day. Preparation of such a number will fill an urgent want for 
the economist, statistician, business man and public official. 

This index number will group the freight rates by com- 
modities. It will also show them for various geographical sec- 
tions of the country in addition to presenting them for the 
nation as a whole. It is proposed also to show separately the 
rates on commodities for export. In addition to the freight 
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rates within this country, the Research Council is preparing an 
index number for ocean freight rates on some of the more im- 
portant export commodities. This study will cover a longer 
period. We are attempting at the present time to compile the 
ocean freight rates on wheat from 1870 to the present time. 
The importance of ocean freight rates for the American price 
of wheat makes such a study especially significant at this time. 

The formulation of any intelligent policy for our merchant 
marine also calls for a much more comprehensive knowledge 
of the history of ocean freight rates than is now available. 
In this connection we are studying the course of freight rates 
from competitive points such as Argentine and Australia to 
Liverpool as well as those from this country. It will surprise 
most people to hear that it costs fifteen cents a bushel more 
to send wheat from Australia to Liverpool than from our gulf 
ports to the same place and eighteen cents more than from 
New York City. 

With such an index number of freight rates it should be 
possible to make some intelligent attack upon the problem of 
the relation of freight rates to prices. There is doubtless a 
widespread belief that freight rates are one of the chief causes 
of the rise in prices and the high cost of living. Yet an index 
number compiled by the Department of Agriculture and pub- 
lished in its Yearbook for 1922 showed that freight rates on 
fifty agricultural commodities fell gradually from 1900 to 
1914. In 1917 they were still lower than they had been in the 
years 1900 to 1902. During this period the prices of farm 
products rose constantly. It is clear that for the first seventeen 
years of this century stationary freight rates did not prevent 
prices from rising. The causes of the rise must certainly be 
sought elsewhere for commodities as a whole. Since 1917 
freight rates have risen and again fallen. An index number 
showing exactly the course of their rise and fall should be an 
illuminating contribution to economic statistics. 

A second investigation involving freight rates is under way. 
It is a corollary of the first, and will, to a large extent, utilize 
the results of that investigation. It aims not merely to show 
the changes in rates per ton over the last twenty-three years 
bui also to apportion the total freight bill of the nation to 
the various commodities transported ; and to compare the total 
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amount of freight paid with the price which the consumer pays 
for the finished commodity and that which the producer re- 
ceives for his raw material. This will involve the apportion- 
ment of freights paid on various kinds of material used in the 
processes of manufacture and assembling them for the finished 
product. Thus for bread and bakery products one must know 
the amount of freight on the flour which is consumed by the 
estabishments which manufacture bread and other bakery 
products and on the wheat used in the manufacture of that 
flour. It is also necessary to know how much coal was con- 
sumed in the manufacture of flour and of the finished baked 
product. 

When this investigation is finished the Transportation In- 
stitute will be in position to inform the public as to the freight 
costs which enter into the price of any finished product. That 
the result will be both interesting and informing is certain. 

It will possess the advantage of stating the amount of 
freight paid as a lump sum of money for the entire output of 
the commodity, and of enabling the non-technical man to com- 
pare that lump sum with the prices which are involved in the 
sale of the raw material and of the finished commodity. It is 
illuminating to the average man to be told that the wheat 
farmers in the United States will, this year, receive about 
$700,000,000 for their wheat and that the freight on wheat 
will be $105,000,000, while the cotton growers will, receive 
$1,400,000,000 for their cotton and the freight on cotton will 
be $40,000,000. No mere comparison of rates per hundred 
pounds can be as effective as is this statement of the matter. 

When the index of freight rates above described is com- 
pleted and when the amount of freight paid by each com- 
modity has been determined, it will be possible to discuss the 
proportion which each industry bears of the total freight bill 
of the country more intelligently than is possible with the data 
now available. It is a matter of concern to us all that the 
transportation burden, especially upon agriculture, should be 
adjusted equitably and fairly. Until we know what is paid by 
the industry at present it is a difficult matter to propose any 
satisfactory readjustment. 

Such an apportionment of the total freight bill of the coun- 
try will give us a picture, too, of our present freight rate 
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structure. If ever it becomes necessary to discuss that struc- 
ture with a view to making a comprehensive revision of it, the 
results of this investigation will be valuable. 

During the last twenty years various valuations of railroad 
properties have been made by state commissions for purposes 
of taxation or rates. The whole practice of railroad valuation 
finally culminated in 1913 in an act of Congress which directed 
the Interstate Commerce Commission to value all the railroads 
of the United States. A decade has passed since the work 
was begun. Both the technique and the terminology of public 
utility valuation have gotten beyond the possibility of easy 
grasp by the non-technical person. 

The Research Council is engaged upon an analysis of the 
methods employed and the results obtained in the valuation 
of railway land by the Interstate Commerce Commission. In 
this analysis it is segregating the land located outside cities 
and villages from the urban land, and it is grouping the land 
in cities and villages accurding to the size of the different 
municipalities. It is also comparing the value of the rural 
land in each state and county with the value of farm lands in 
the same community as reported by the census. When this has 
been completed the people in any section may compare the 
value which the Interstate Commerce Commission allowed rail- 
roads for their land in that locality with the value of other 
lands in the community. 

The value which the Interstate Commerce Commission 
found for these lands is also being compared with its cost, 
with a view to comparing the relative increase in land values 
which the railroads have enjoyed with that which other people 
have received. For the first three hundred and thirty tentative 
valuations which have been studied, covering four hundred and 
sixty-seven railroad and terminal properties, the value found 
by the Interstate Commerce Commission amounted to $3,077,- 
393,820. The present value of all land included in these valu- 
ations is $480,414,403. The land represented, therefore, about 
sixteen per cent of the total value. The original cost of these 
properties which the Commission was able to find was $227,- 
920,400. 

The increase which these railroads have enjoyed amounts, 
therefore, to 111 per cent of the original cost of the land 
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Since railroads own their land as private property, it will be 
interesting to compare this ratio of increase with that which 
has been enjoyed by the owners of farm lands and the owners 
ef urban property. The basic data for farm-land values is that 
found in the Census of Agriculture, supplemented by the work 


' which the Department of Agriculture has done in land values. 


From these figures it is possible to determine the rate of in- 
crease in the value of farm lands since 1900; and to compare 
that increase with the increment which the railroads have 
enjoyed. 

In the case of urban lands the basic data are to be found in 
the studies on ‘‘ Wealth, Debt and Taxation ”’, of the Census, 
and in various studies on land values which have been 
made from time to time for purposes of taxation. The In- 
stitute is supplementing the material in these sources by actual 
studies on the ground in the various cities. 

In addition to determining the increase of all farm-land 
values, and of all urban land values, the Research Council is 
attempting to ascertain how much of the increase in land values 
accruing since 1900 has been realized through actual sales, 
both of farm land and of urban property. 

In addition to this type of analysis the Research Council is 
conducting an investigation into a new form of transporta- 
tion which has appeared within the last few years and which 
bids fair to play an important part in our future transportation 
policy. The hard-surface road and the motor truck can no 
longer be ignored as factors in the transportation of freight. 
They have already made the railroad obsolete for certain types 
of service which it once rendered, just as the railroads had 
previously made the canals obsolete. One of the grave ques- 
tions which confronts those charged with the formulation of a 
program for transportation is the extent to which the motor 
truck will replace the railroad. The Research Council is at 
present engaged in determining the actual use which is now 
being made of the motor truck in the transportation of various 
sorts of freight. It is also collecting and compiling the various 
regulations to which the different states are subjecting motor 
trucks doing a common carrier business. If we are in the 
presence of a new transportation facility which will call for a 
modification and reorganization of our terminal service, we 
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should know it. If the motor truck has a permanent place in 
our transportation system we should assign it that place instead 
of spending money on competitive facilities. 

The Research Council of the Transportation Institute be- 
lieves that information of the sort furnished by these reports 
is fundamental to a solution of the transportation problem. 
The growth of production and of national wealth has been 
large during the last two decades, and furnishes every ground 
for economic optimism. We have the resources of initiative 
and managerial capacity and of capital to provide our in- 
dustrial structure with a thoroughly efficient and satisfactory 
railroad system, and to do this at rates which shall be reason- 
able and not unduly burdensome. The situation calls, not for 
destructive and radical proposals, but for constructive imagin- 
ation and for dependable facts. These the Research Council 
will do its best to furnish. 
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RAILROAD NECESSITIES AND THE TRANS- 
PORTATION ACT? 


S. DAVIES WARFIELD 


President, National Association of Owners of Railroad Securities 
President, The Continental Trust Company, Baltimore, Md. 


would be the establishment of such coordinated rela- 

tions between the railroads as would recognize their 
vital interdependence, which is demanded by the very nature 
of their business. The rail transportation system is composed 
of a large number of single railroad units, all so distinctly 
interdependent that one cannot operate without interchange 
relations with the other, yet there is little effort to recognize 
this in railroad administration. 

An illustration of this is the recent appearance before the 
United States Supreme Court of an array of counsel of some 
nineteen important railroads to ask that a portion of Section 
15a of the Transportation Act be declared unconstitutional, 
notwithstanding the fact that their Association of Railway 
Executives, of which they are all members, voted unanimously 
to call upon Congress to prevent any amendment whatever to 
the Transportation Act. The bases of Section 15a of the act, 
together with related sections, it will be recalled, were laid be- 
fore Congress by the association of security owners, which I 
represent. 

It cannot be possible that those who wish to secure a decision 
of the Supreme Court that the recapture portion of this section 
of the act be declared unconstitutional can expect that the 
rate-making provision of the same and related sections under 
which the railroads have been able since federal control to 
partly regain their credit, shall be retained, in fact or effect. 

The loss of Section 15a would put the railroads back where 
they were before the act was passed. For it is self-evident 
that the railroads cannot expect to receive the emoluments of 


7: best solution of the so-called “ railroad problem ”’ 


1 Read at the Fourth Session by Mr. Milton W. Harrison, Vice- 
President, National Association of Owners of Railroad Securities. 
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Section 15a and defeat one of the important bases upon which 
the entire section was constructed and which has enabled those 
emoluments to be received. 

If the desires of these railroads be secured and Section 15a 
be declared unconstitutional, there would be destroyed the 
bases upon which Chief Justice Taft rendered the unanimous 


decision of the Supreme Court in the Wisconsin Passenger 


Fare Case, which sustained the right of Congress to delegate 
to the Interstate Commerce Commission the right to make an 
interstate rate structure in the conduct of commerce between 
the states to produce revenue which could not be attacked by 
the action of any single state. All goes out if the action of 
the railroads that are now before the court, praying for a 
declaration of unconstitutionality, finds lodgment and is sus- 
tained by that court. 

Our association is being asked by members of Congress— 
some of whom are members of the committees of interstate 
commerce of both houses of Congress which deal with railroad 
legislation—why this attack is being made on the act by the 
railroads, and the inquiries indicate a hostile attitude which 
could not but be expected in view of the unanimous action 
referred to as taken by the Association of Railway Executives 
and reversed by the individual railroads now before the 
Supreme Court. 

In illustration let me quote a very intelligent letter from 
Congressman Homer Hoch of Kansas, a member of the House 
Committee on Interstate and Foreign Commerce: 


The daily press carried an item a few days ago stating that as head 
of the delegation representing railway security owners, you called at 
the White House to urge that no amendments be made to the Trans 
portation Act. But I noted with a good deal of interest that on the 
same day nineteen railroads, including a number of the large ones, 
joined in an attack upon those provisions of the same law having to 
do with the so-called “recapture” of excess earnings. It seems ap- 
parent, therefore, that these particular railroads at least are not ready 
to give the “full and fair trial” to the law which your association is 
reported to be urging. 

I am not here discussing the merits of the Transportation Act, or, 
specifically, the merits of Section 15a. Personally I have not joined 
in the contention that this section is a “ guaranty” in the usual mean- 
ing of that term, though I will say frankly that I have not looked upon 
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the rule of rate-making which it contains as an entirely fair one. But 
let me ask you a plain question. Regardless of what may be said for 
or against Section 15a as a governmental policy, do you deny that 
the provision for “recapture” of excess earnings into the fund for 
specified purposes as set forth in the law, is an essential part of the 
whole plan involved in Section 15a? Do you think the railroads can 
refuse to comply with these provisions as to excess earnings and at 
the same time insist upon maintaining the rule for rate-making laid 
down in the same section? The question of constitutionality will of 
course be determined by the Supreme Court, but pending that decision 
do you consider it a consistent attitude for the railroads to fight that 
particular part of Section 15a and at the same time insist that Congress 
shall not amend the law in other particulars? And if the Supreme 
Court should declare these “recapture” provisions unconstitutional, 
do you think that the rule for rate-making, based as it is said to be on 
“adequate income” theory, should nevertheless be maintained intact 
in the law? 

As a member of the Interstate and Foreign Commerce Committee 
of the House I am interested in this matter both from a legal and 
legislative standpoint. 


The substance of this letter has been generally published in 
Kansas, and perhaps elsewhere, and has the support of Senator 
Capper of Kansas. You will thus appreciate the difficulties 
ahead in the next session of Congress. 

The railroads now before the Supreme Court do not reflect 
the views of a majority of the carriers. Many of the most 
important railroads oppose this action. But is it not ex- 
tremely regrettable that the system under which the railroads 
conduct their affairs admits the attempt by a powerful minority 
to destroy the fundamental section of the act under which 
the railroads since federal control have been able to function 
reasonably ? 

It gives evidence of the lack of collective authority to care 
for just such a problem as now confronts the majority of the 
railroads—a situation which finds its way into various avenues 
of railroad administration. It defeats the manifest advant- 
ages in the public interest of a greater joint use of the facilities 
of the railroads which, if in effect, many believe would tend 
to stop attack on the ground that they are extravagantly 
managed. For instance, greater extended use and wider dis- 
tribution of what are termed “interchange freight cars” 
should be obtained. There are over 2,500,000 freight cars 
in the country, the largest part of which are known as “ inter- 
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change” cars. The record of the railroads’ car service as- 
sociation shows that from sixty-five to seventy-five per cent 
of the time the box interchange cars are on rails other than 
those of their owners, and it is believed by experts who have 
investigated the subject that a very great saving can be made 
and better distribution and increased car service attained 
through, we will call it, the consolidation of certain classes of 
interchange freight-car equipment so that it would be subject to 
direction here or there as seasonal demands require and with- 
out respect to the ownership thereof. In such a distribution 
these cars would be pooled—which to some is an offensive 
term—and the cars that may be contributed to a pool by the 
respective railroads would be subject to use in the public inter- 
est where the particular class of car is needed, without respect 
to its ownership, the owner of course being paid as he is to-day 
in car per diem credit for cars owned and paying per diem 
for such cars as he uses from the pool. 

Why should shippers allow a proprietary control over a 
public conveyor of freight if that control means that when 
this conveyor is unloaded at a point it must go back to the rail- 
road that owns it, eve : though there be a load next door that 
could be placed in this conveyor for transportation elsewhere? 
It does not require expert knowledge to understand this, it is 
a simple matter of arithmetic. I say arithmetic because if 
you are going to return cars to their owner empty there must 
necessarily be a great number of empty car miles. Whereas 
if cars are reloaded near the point of unloading less empty 
car miles will be made. 

A further important consideration is the question of the 
repair of this class of car. We have contended for standard- 
ization not only in equipment first purchased but in the method 
under which it should be repaired and rebuilt. 

It is commonly known that a car belonging to a railroad 
loaded and passing from its own tracks to those of other 
carriers is handled from one railroad to another with as little 
attention and care as ‘that railroad can give it, since the car 
does not belong to it. The respective railroads have their 
mechanical experts who have their own views in regard to how 
cars shall be built and how repaired. This system creates a 
multitude of repair parts on freight cars. And as it is neces- 
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sarily difficult for the respective railroads to carry parts of cars 
that give out, cars needing repair are not repaired or they are 
held until these parts can be obtained from the owner road. It 
is impracticable for railroad shops throughout the country to 
be carrying various classes of repair parts to be used in the 
repair of broken-down equipment. Here again it is a question 
of arithmetic. Certainly if there were a standard car the 
difficulties named and the attending expense would be avoided. 

This is not said in criticism. It is the system that is wrong. 
It is self-evident that great savings could be instituted if a 
system were put in effect which would standardize the repair 
of a freight car in transit, a real repair thereof, no matter to 
what railroad it belonged; there would not be the great ex- 
penditures necessary for new equipment because the difference 
in the nature of repairs made by one railroad and those of 
another is very great, one employing competent methods, the 
other perhaps not. 

If the railroads, as has been shown, cannot get together to 
hold on to the section of the Transportation Act referred to, 
what methods can be used to bring them together to secure 
unity of action in respect to freight car equipment and a 
more general use of the facilities of the carriers? Senator 
Cummins seeks to accomplish this by having a smaller number 
of railroads, by forcing a great number of carriers to con- 
solidate into a limited number so that these things can be 
accomplished. 

It would be supposed that the railroads would agree among 
themselves to do those things which Senator Cummins hopes 
to accomplish by making the railroads consolidate. Person- 
ally, I believe in consolidations, but made permissive. One 
can well understand Senator Cummins’ position—and no one 
has a better realization of the necessities of transportation— 
when he sees from year to year the difficulties in the way of 
improvement both in service and economy through a wider and 
more general joint use by the carriers of each other’s facilities ; 
a railroad differs from any other private business, because a 
single railroad cannot exist without another where its business 
is distinctly one of interchange. 

A standardized system for the repair of interchange freight 
cars alone would materially extend the life of such equipment. 
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As evidence of this you doubtless have observed numerous 
statements in the press from time to time of the large number 
of cars and locomotives that have been added to the equipment 
of the railroads of the country. It has been stated that a 
billion and a half has been spent by the railroads during the last 
twelve months. 

Nothing is said as to how many of these cars and locomotives 
replace other cars and locomotives that had to be retired. As 
a matter of fact, the net result up to September 1, 1923, would 
seem to be, from the reports that are available from railroad 
sources, that notwithstanding the large number of new cars 
and locomotives purchased, the actual number of cars owned 
has decreased, deducting cars assigned to private car lines. 
This is accounted for where the records apparently show 
that the methods of repair and rebuilding in force on the 
various railroads vary in a degree greater than should 
be permitted to exist. This would account for the large 
retirals because of the discrepancy in the methods of 
keeping equipment in order. It is fair to say that the new 
equipment may be more serviceable than that retired and the 
locomotives larger than those retired, but the lack of coordin- 
ated methods is very expensive and limits service. You doubt- 
less desire to know how this can be corrected. For my own 
part I do not feel that voluntary railroad organizations can 
produce results in view of the highly competitive relations that 
exist between the carriers. No one wishes to destroy com- 
petition but there is a limit to which competition should be 
permitted to go. 

The Interstate Commerce Commission is already an over- 
loaded body and cannot take on additional work. Further- 
more, the commission should not be required to be engaged in 
the operation of the railroads of the country. It would be a 
most dangerous condition at least to those who are opposed 
to government operation and ownership. But the carriers, 
through lack of finding the means to bring about the economies 
and service which greater coordinated relations would estab- 
lish, may force government operation, which would be a catas- 
trophe. Congress must sooner or later require that there be 
established, either through the railroads themselves or through 
some other agency, a means to secure the benefits of correlated 
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relations and greater joint use of facilities than now exists, 
for the inducement to force economies and bring about freight 
rate reductions possible thereby is too pressing. 

The Interstate Commerce Commission under the Transpor- 
tation Act of 1920 is empowered to bring about joint facility 
uses and upon failure of the railroads to do so power is given 
to name the terms and conditions under which such joint use 
is to be accomplished. The commission has neither the time 
nor the machinery to accomplish this and it may be that 
Congress may empower the commission to change the system 
under which interchange freight cars, for instance, are now 
voluntarily handled to one compelling the abandonment of 
rules of car service which may limit the uses of an interchange 
freight car—a public conveyor—to the desires of an owner 
road where extended service and economy could be attained 
by a more liberal routing. 

You must not overlook the fact that just prior to federal 
control, when the railroads were taken over by the govern- 
ment, and when they were threatened with federal operation, 
149 railroads actually pooled 635,895 coal cars—one of the 
most difficult classes of cars to pool—stating at the time that 
it marked “an epoch in the evolution of railroad transpor- 
tation in this country.” Now, if the railroads in the hope of 
avoiding government operation went as far as this, why not a 
pool of interchange box cars, in times of peace, representing 
the greatest number of a single class of interchange car and 
more susceptible of a wider distribution through—I will again 
use the offensive term—pooling. 
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APPENDIX I 


THE ANNUAL MEETING (FORTY-THIRD YEAR) OF THE 
ACADEMY OF POLITICAL SCIENCE IN THE CITY OF 
NEW YORK, NOVEMBER I9 AND 20, 1923 


The standing committee on meetings selected for the general 
topic for the annual meeting of the Academy, held at the Hotel 
Astor, New York City, November 19 and 20, 1923, the very 
broad but timely subject of ““American Economic Policies Since 
the Armistice.” It then invited a number of other members 
and persons especially interested in the major American 
economic policies of recent years, to cooperate, through ap- 
pointment by the President upon a special Committee on 
Program and Arrangements for the annual meeting, in the 
preparation of the detailed program. 

It is always difficult, even with less ground to cover, to 
achieve the ideal Academy program and to divide the general 
topic into logical but suitable sub-divisions covering the essen- 
tial parts of the general topic, and to secure a representative list 
of papers and addresses, free from partisanship and propa- 
ganda, scientific in spirit, stimulating and constructive in char- 
acter, and well-balanced as to the presentation of differing and 
often conflicting points of view. The Committee always finds 
itself under a heavy debt of gratitude to many members, and 
frequently to those who are not members of the Academy, for 
suggestions and help, and for the presentation of papers and 
participation in discussion at the meetings. 

The first session of this annual meeting was devoted to 
“Agricultural Policies”. With the able addresses by Dr. W. 
F. Gephart, Professor of Economics in Washington University 
and Vice-President of the First National Bank of St. Louis, 
Professor Benjamin H. Hibbard of Wisconsin University, 
Dr. Benjamin M. Anderson, Jr., formerly connected with the 
Economics departments of Harvard and Columbia Universities 
and now Economist of the Chase National Bank, and Mr. 
Wiley H. Swift, a lawyer of Greensboro, North Carolina, and 
representative of the National Child Labor Committee in legis- 
lative counsels and field work in agricultural conditions affect- 
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ing child labor, should be considered the address of Senator 
Smith W. Brookhart, United States Senator from Iowa, on 
Governmental Aid for Cooperative Marketing ’”’, which was 
delivered at the dinner meeting, the second session of the 
annual meeting. If this regrouping of the papers just referred 
to had been considered by Mr. Charles DeLano Hine, who 
sought an opportunity to express his disagreement with Sena- 
tor Brookhart’s views following the delivery of his address 
at the second session, at which no provision was made for 
general discussion, in accordance with our usual rule and 
because of the limitations of time and the nature of the oc- 
casion at a dinner meeting, Mr. Hine might not have found 
it necessary to present his dissent in a formal communication, 
which, however, we are glad to print in the PROCEEDINGS, fol- 
lowing Senator Brookhart’s article. Dr. Albert Shaw has em- 
bodied his introductory remarks at this session in a brief 
address which is also published with this group of papers. 

The second session dealt primarly with the subject “ Tariff 
Policies as Affected by Post-War Conditions ”’, with two papers 
by Hon. William S. Culbertson, Vice-Chairman of the United 
States Tariff Commission, and Professor Jacob H. Hollander 
of Johns Hopkins University and a former President of the 
American Economic Association. At this session Senator 
Brookhart’s address on ‘‘ Government Aid for Cooperative 
Marketing” was presented, but as previously noted properly 
belongs as to subject matter with the group of papers at the first 
session and is so included in this volume of PROCEEDINGS. 
Likewise, the paper by Dr. Anderson on “ The Tariff in 
Relation to Agriculture and Foreign Trade”, has important 
bearings upon the topic of the second session and should be 
considered in connection with both sessions. 

“The Immigration Policy of the United States’’ was the 
topic of the third session and aroused unusual interest. Able 
papers were presented by Professor E. R. A. Seligman of 
Columbia University as Presiding Officer; by Hon. E. J. Hen- 
ning, Assistant Secretary of Labor, who represented the Secre- 
tary of Labor, Hon. James J. Davis, and covered in part the 
topic which the Secretary had expected to present if he had 
been able to attend the meeting as he expected; and by Pro- 
fessor Julius Drachsler of the College of the City of New York. 
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The fourth session was devoted to a series of papers, chiefly 
on the subject of the coal situation, under the general topic 
“Transportation and Fuel”. Professor Henry R. Seager of 
Columbia University presided and presented a general outline 
of the coal situation, which was followed by Dr. George Otis 
Smith, Director of the United States Geological Survey and 
a member of the United States Coal Commission; by Mr. F. G. 
Tryon, one of the special experts of the United States Coal 
Commission ; and by Professor J. H. Willits, of the University 
of Pennsylvania, also one of the experts of the Coal Com- 
mission. There is included in the PROCEEDINGS a valuable 
general paper by Dr. Edward T. Devine, also a member of 
the United States Coal Commission, dealing with “‘ The Out- 
look for a Permanent Solution of the Coal Problem in the 
United States.” Dr. Frank J. Milman, himself at one time 
a coal miner and now President of the Milman Coal Cor- 
poration, took part in the general discussion and commented on 
what might be called ‘‘ The Human Factors in the Coal Prob- 
lem.”” He described working conditions in the coal fields from 
close personal contact and knowledge of those conditions as 
they have changed during the last quarter of a century. Un- 
fortunately Dr. Milman has not been able, in the brief time 
available before the PROCEEDINGS went to press, to present his 
views in a formal paper. 

In the second part of this session, supplementing in a sense 
the somewhat extensive discussion of the railroad problem 
presented in the PROCEEDINGS of the Academy, Volume 8, 
Number 4, January, 1920, and Volume 10, Number 1, July, 
1922, also in articles in the Political Science Quarterly, Volume 
XXXVI, Number 3, September, 1921, we had two special and 
very valuable contributions. The first was a paper by Dr. 
David Friday, Director of the National Transportation In- 
stitute, on “ The Research Program of the National Trans- 
portation Institute.” This paper was presented by the Hon. 
Sydney Anderson, Congressman from Minnesota, who is Vice- 
Chairman of the Research Council of tiie National Transpor- 
tation Institute. The second paper was presented by Mr. S. 
Davies Warfield, President of the Continental Trust Company 
in Baltimore, and President of the National Association of 
Owners of Railroad Securities, on “Railroad Necessities aud the 
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Transportation Act”, in which he elucidated the interesting and 
constructive plan which he has formulated as a definite part of 
the solution of the railroad problem. This paper was pre- 
sented by Mr. Milton W. Harrison, member of the Academy, 
Vice-President of the National Association of Owners of Rail- 
road Securities and also President of the New York State 
Mutual Savings Banks Association. 

The President of the Academy desires to take this oppor- 
tunity to thank the members of the Committee on Program and 
Arrangements on which committee he had the honor to serve 
as chairman ex-officio, for their interest and cooperation in 
working out the program just outlined and planning for the 
successful conduct of the meeting, and he also desires to thank 
the speakers who took part in that program for their several 
and joint contributions to the enlightenment of public opinion 
upon the important subjects discussed. 


Committee on Program and Arrangements 


SAMUEL McCCUNE LINpDsay, Chairman, ex-officio 


SYDNEY ANDERSON WILLIAM CHURCH OSBORN 
R. J. CALDWELL Lewis E. PIERSON 

JoHN W. Davis GEORGE A. PLIMPTON 
Jacos H. HOLLANDER WILLIAM L. RANSOM 
HERBERT HOOVER LEO S. ROWE 
BRECKINRIDGE JONES HENRY R. SEAGER 

SaM A, LEWISOHN E. R. A, SELIGMAN 
E. MEZEs ALBERT SHAW 

OGDEN L. MILLS PAUL M. WARBURG 


DwIGHT W. Morrow 
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JURISPRUDENCE AND LAW REFORM’ 


EVERETT P. WHEELER 


Chairman, Committee on Jurisprudence and Law Reform 
American Bar Association 


‘| SMHE American Bar Association has a committee on the’ 
subject of jurisprudence and law reform which has 
been charged with the duty of recommending improve- 

ments in the administration of justice in the federal courts. 

The reforms it has advocated and which the American Bar 

Association has supported, have had an important influence 

not only in federal practice but in the jurisprudence of the 

several states. What we have accomplished briefly is this: 

By the Act of February 6, 1919 (Judicial Code, § 269) it 
is made the duty of the federal courts in any case, civil or 
criminal, to give judgment upon the entire record without 
regard to technical errors or exceptions “‘ which do not affect 
the substantial rights of the parties.” Similar legislation has 
been adopted in twenty-five states. The same rule is adopted 
by the Supreme Court in equity cases. In them also, the tes- 
timony is now taken in open court. The abuse of appeals for 
delay in criminal cases has been checked and the expenses 
for clerks’ fees upon the record on appeal have been diminished. 
It is now provided that equitable defenses can be set up in 
actions at law and affirmative relief be obtained by the de- 
fendant. No actions shall be dismissed because brought on 
the wrong side of the court. 

The jurisdiction of the Supreme Court has been extended 
so that it can review decisions of the highest court of each 
state on all questions arising under the Constitution and laws 
of the United States (Judicial Code, § 237). The circuit and 


1 This paper was received from Mr. Wheeler after Volume X, Num- 
ber 3 (“ Law and Justice ”) of the Proceepincs had gone to press. It is 
now offered to the members of the Academy as a valuable addition to 
the papers contained in that Number.—Ep. 
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district courts have been consolidated. A conference of judges 
to be held at the end of September in Washington, under the 
direction of the Chief Justice, is provided for in order to facili- 
tate business. The fees of clerks in federal courts are now 
paid into the Treasury and the clerks are paid by salaries, 
And finally, the conflict in judicial decisions as to the removal 
of causes to the federal courts has been in large measure 
cleared up. 

The Association is now recommending further legislation. 
Its plan has been not to attempt at any one time a general 
codification of the law relating to the administration of justice 
but to correct specific abuses and remedy specific defects from 
time to time as experience should dictate. For example, we 
found that the well established remedy given to trustees or 
executors under a will to bring an action for the purpose of 
having a will construed and the officials charged with its en- 
forcement instructed as to their duties had not been applied to 
the construction of deeds and contracts. There seems to be 
no good reason why the remedy which applies in the one case 
should not be made applicable in the other. It was also found 
that there were many cases in which a controversy arises be- 
tween parties in reference to existing rights which has not as- 
sumed a form in which either party could bring an action to 
enforce these rights. 

In England the defects thus mentioned have been removed 
by giving to the English courts the power to render what are 
called declaratory judgments. They are empowered to enter- 
tain actions for the construction of deeds and other contracts 
and to determine the rights of parties under an existing con- 
tract before a breach has actually occurred which would give 
rise to an action. For example, a lease is made containing a 
covenant of renewal. This covenant is conditioned upon the 
compliance by the lessee with terms expressed in the lease. A 
controversy arises before the expiration of the lease as to 
whether or not these terms have been complied with. Under 
the existing practice the lease must run its term and the parties 
then settle by a lawsuit whether or not the lessee has a right 
to renewal. This obviously leaves it unsettled as to who has | 


the right of possession and whether the landlord has the right 
to let the premises to someone else. 
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Similar controversies arise under charter parties which are 
really agreements for the lease of aship. In these instruments 
a clause is often inserted for a renewal of the charter upon 
certain terms, and a controversy arises as to whether or not 
these terms have been complied with. It is very prejudicial 
to commerce to leave the determination of this question until 
after the expiration of the original term fixed by the charter 
party. In all such cases it is provided that either party may 
apply to the courts for a determination of the question as to 
whether there is a right to renewal and this can be determined 
in a summary way before the expiration of the term, and the 
parties can thus be promptly advised as to their rights. 

The objection has been made that this extension of the 
power of the courts would increase litigation. On the con- 
trary, experience in England has shown that it diminishes liti- 
gation and expedites legal proceedings. Both parties in the 
case suggested are naturally desirous of having the question 
determined before the expiration of the term. The courts 
are empowered to deal with the subject summarily. So satis- 
factory has the practice proved that a very considerable por- 
tion of litigation now conducted in English courts is disposed 
of under this new practice. 

Other cases in which the English courts have dealt with 
the subject might easily be mentioned. One has arisen on the 
English income tax on net profits. An agreement was made 
that the purchase price of a business should be one-third of 
the net profits for a certain number of years. The question 
was whether the duty on excess profits payable to the crown 
should be deducted before the net profits were to be divided. 
Justice Channel said in one of these cases, “‘ They are entitled 
to a declaration as to whether the contract is binding upon 
them.” 

Bills giving to the federal courts the right to entertain such 
proceedings will come before the next Congress. The system 
has already been adopted in the states of New York, New 
Jersey, Connecticut, Kentucky, Tennessee, Kansas, Colorado 
and Florida. The bill is so drawn as to guard against the 
objection that federal courts cannot take jurisdiction in purely 
hypothetical cases. The power conferred is limited to cases 
of actual controversy. 
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Another reform that is proposed by the Bar Association is 
one which has been adopted by the legislatures of many 
states of the union, that is to say, the abolition of writs of 
error and the remedy instead thereof by the simpler method of 
a notice of appeal. Much time of courts and counsel has been 
wasted in the federal courts upon the determination of the 
question whether in a particular case a writ of error or an 
appeal is the proper remedy. 

Another injustice that the Bar Association is endeavoring 
to remedy is the lack of jurisdiction in the federal courts to 
punish offenses committed against aliens in violation of their 
rights under treaties with the United States. In a notable 
case where certain Italians resident in New Orleans were in- 
jured by a mob and the popular sentiment was such that it was 
impossible to obtain redress in the state courts, Secretary Blaine 
was obliged to say to the Italian government that the federal 
courts had no power to punish such crimes. Under the law 
of England and that of many of the states, a violation of a 
statute is a misdemeanor and punishable as such under the 
general law. But it was held by the federal courts at an 
early day that they had no jurisdiction in criminal cases except 
that expressly conferred by statute. A violation of a United 
States statute or a right conferred by treaty is not now punish- 
able in the federal courts. In the Louisiana case referred to, 
Secretary Blaine requested an appropriation from Congress 
to pay indemnity for the injuries inflicted upon the Italian 
citizens. An act making such payment was passed. It cer- 
tainly was humiliating, not to say disgraceful, that a great 
government like ours should have no power to punish viola- 
tions of treaty rights. 

Another grievance which is more frequent, though in each 
individual case of less importance, is the failure in federal 
practice to do what is done in most of the states, and that is 
to provide salaried official reporters whose duty it shall be 
without charge to the litigants to take in shorthand the testi- 
mony and all proceedings had upon a trial or hearing. A bill 
providing for the appointment of official stenographers by the 
district courts who shall be paid (as judges and clerks now 
are) out of the public treasury has been prepared by the 
committee of the Association and approved by that body. 
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Experience has shown that the mere presentation of reform 
bills such as those described is not sufficient. It is necessary to 
enlist public sentiment in their support. It must be remem- 
bered that a great many subjects are pressed upon the attention 
of Congress each session and that it is impossible for that 
body to give attention to them all. Members are largely in- 
fluenced by public sentiment. It is the duty of good citizens 
to represent to members of Congress their interest in pending 
measures which they deem to be important. Many who are 
interested in the work of the Academy of Political Science will 
render a public service by writing to members of Congress 
after the beginning of the session letters favoring the adoption 


of the reforms which have been thus described. 
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